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Central Excise and Salt Act, 1944, s. 3 and Entry 27 of
First Schedule - Alumi nium cans for torch bodies - Whether
exci sabl e goods.

Words & Phrases - "Excisabl e goods” - Meani ng of .

HEADNOTE:

The appellant, a public limted conpany, carries on the
busi ness of the manufacture and sale of flashlights
(torches). It wused to purchase aluni nium slugs and produce
alumi niumcans or torch bodies at its factory by a process
of extrusion. The Superintendent of Central Excise required
the appellant to submt a price list in respect of the
alum niumcans for the purpose of |evying excise duty under
section 4 of the Act. The appellant, anxious to avoid
coercive action, filed a price declaration in~ which the
price of aluminiumcans was calculated at the -cost of
production plus a margin of profit of 5% of ~the cost.
However, it contended before the Excise Authority (i) that
al um nium cans cannot be described as "goods" for/  the
purposes of excise duty inasmuch as they are not narketable
and are prepared for the flashlights manufactured by it; and
(ii) that the preparation of alum niumcans out of alum nium
slugs did not ampunt to manufacture, and that al um ni um cans
were nerely an internediate product in the manufacture of
flashlights. These contentions before the Excise Authority
having failed, it filed a wit petition in the H gh Court. A
Single Judge allowed the wit petition but a Division Bench
of the H gh Court allowed the appeal of the respondent
hol di ng that the production of alunm nium cans from al um ni um
slugs amobunted to nmanufacture and that the alum nium cans
could be described as "goods" for the purposes of the Act.

Al'l owi ng the appeal
163
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HELD: 1. The alumi nium cans produced by the appellant
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are not capable of sale to a consuner. They cannot be
descri bed as excisable goods and, therefore, do not fal
within the terns of section 3 of the Central Excises and
Salt Act, 1944 read with Entry 27 of the First Schedule
thereto. [167 G

2. The excise duty is an indirect tax in which the
burden of the inposition is passed on to the ultimte
consuner. In t hat cont ext, t he expr essi on "goods
manuf actured or produced" nust refer to articles which are
capabl e of being sold to a consumer. [166 B-C]

Union of India v. Delhi Coth & General MIls, [1963]
Supp. 1 S.C.R 586 and South Bi har Sugar MIls Ltd. etc. v.
Union of India & Ors., [1968] 3 S.C R 21, relied upon

In the instant case, the al um nium cans prepared by the
appel l ant are enployedentirely by it in the nanufacture of
flashlights, and are not -sold as alunminium cans in the
market. The record di scloses that the al um nium cans, at the
poi nt at which excise duty has been levied, exist in a crude
and el enentary formincapable of being enployed at that
state as " a conponent in a flashlight. The cans have sharp
uneven edges and in order to -use them as a conponent in
maki ng fl ashlight cases the ~cans have to undergo various
processes such as trimmng, threading and redrawi ng. After
the cans are trimed, threaded and redrawn they are reeded,
beaded and anodised or painted. It is at that point only
that they becone a distinct and conpl ete conponent, capabl e
of being used as a flashlight case for housing battery cells
and having a bulb' fitted to the case. Therefore, it is
difficult to believe that the el enentary and unfini shed form
in which they exist imedi ately after extrusion suffices to
attract a market. No satisfactory material to the contrary
has been placed by the respondents. The record discloses
that whatever alum niumcans are produced by the appell ant
are subsequently developed by it into a conpleted and
perfected conmponent for being enmployed as flashlight cases.
[166 E-H, 167 A-C ]

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal No. 1103 of
1972.

Fromthe Judgnent and Order dated 22nd February, 1972
of the Allahabad H gh Court in Special Appeal No. 307 of
1971.

164

Dr. Y.S. Chitale, T.M Ansari, P.K Ramand D.N. M shra
for the Appell ant.

R Thyagarajan, A Kumar and R N Poddar for/ the
Respondent s.

The Judgnent of the Court was delivered by

PATHAK, J. This appeal by certificate granted by the
H gh Court of Allahabad raises the question whether the
manuf acture of alum niumcans or torch bodies is liable to
excise duty wunder Entry 27(e) of the First Schedule to the
Central Excises and Salt Act, 1944.

The appellant, The Union Carbide India Linmted, is a
public limted conpany and carries on the business of the
manuf acture and sale of flashlights (torches), dry cel
batteries, chemcals and plastics. The flashlights are
manuf actured by one of its Divisions, the Eveready
Fl ashli ght Canpany, Lucknow. The appel | ant pur chases
al um ni um slugs fromthe nmanufacturers of aluminiumin India
and produces aluminiumcans or torch bodies at its factory
by a process of extrusion. Before March 1, 1970 al um ni um
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cans were subjected to basic excise duty at 20 per cent ad
val orem plus special duty at 20 per cent of the basic duty
on a value of Rs. 8,600 per netric tonne fixed as the tariff
value by the Government of India by a Notification dated
January 21, 1969. By an anmendnent incorporated in the
Fi nance Act 1970 with effect from March 1, 1970 the basic
duty was fixed at 25 per cent ad val orem plus special duty
at 20 per cent of the basic duty. By Notification No. 65/70
dated March 1, 1970 the Notification of January 21, 1969 was
resci nded.

The appellant recceived a letter dated March 3, 1970
fromthe Superintendent of Central Excise, Lucknow stating
that the tariff rate of duty on extruded shapes and sections
of alumi nium had been raised and that alum nium cans woul d
be subjected to duty on ad valorembasis on the value as
deternmined wunder section 4  of the Act, and that the
appel l ant shoul d send” price lists for approval. The
appel  ant, anxious to avoid coercive action, filed price
declarations in which the price of alumnium cans was
cal cul ated as the cost of
165
production plus a margin of profit of 5 per cent of the
cost. The appel  ant, however, took the position that
al um nium cans were neither sold nor were capable of being
sold in the market, and therefore could not be described as
"goods’ for the purposes of the Central Excises and Salt
Act, 1944. It was also asserted that the -preparation of
al um nium cans out of aluminiumslugs did not anmunt to
manuf acture, and that alum nium cans were nmerely an
intermedi ate products.in the manufacture of flashlights. The
contentions of the appellant —did not find favour with the
excise authorities.

The appellant filed a wit petition-in the High Court
of All ahabad for a mandarus directing the excise authorities
not to levy and collect excise duty on alum nium cans, and
to refund the excise duty levied and collected from the
appel lant on alumniumcans from March 1, 1965. A | earned
Single Judge of the Hi gh Court allowed the wit petition by
his judgnent and order dated April 15, 1971, but on appea
by the Union of India a Division Bench of the H gh Court
reversed the judgnent and order of the |earned Single Judge
and dismssed the wit petition on February 22, 1972. Before
the |l earned Judges an attenpt was made by the appellant to
show that the process enployed in the preparation of the
alum niumcans could not be described as a process of
"extrusion" but in fact should properly be described as a
process of "inpact extrusion". The |earned Judges were not
i npressed by the distinction attenpted by the appellant and
held that the manufacture of the alum niumcans fell” under
Entry 27(e) of the First Schedule to the Central Excises and
Salt Act, 1944, which refers to "extruded shapes and
sections including extruded pipes and tubes". The |earned
Judges pointed out further that even otherw se the al uni ni um
cans would fall under Entry 27(d) which nentions "pipes and
tubes other than extruded pi pes and tubes", and inasnuch as
the rate of duty was the sanme the point raised by the
appel l ant was of no significance. The |earned Judges al so
held that the production of alum nium cans from al um nium
slugs amounted to nmanufacture and that the al um nium cans
could be described as "goods" for the purposes of the
Central Excises and Salt Act, 1944.

The only contention urged by the appellant before us is
that the aluminium cans produced by the appellant cannot be
166
described as "goods" for the purposes of excise duty
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inasmuch as they are not marketable and are prepared
entirely by the appellant for the flashlights manufactured
by it.

It does seemto us that in order to attract excise duty
the article nmanufactured nust be capable of sale to a
consumer. Entry 84 of List | of Schedule VII to the
Constitution specifically speaks of "duties of excise on
tobacco and ot her goods manufactured or produced in

India...", and it is now well accepted that excise duty is
an indirect tax, in which the burden of the inposition is
passed on to the wultinmate consuner. 1In that context, the

expression "goods manufactured or produced" nust refer to
articles which are capable of being sold to a consuner. In
Union of India v. Delhi Coth & General MIIs, [1963] Supp
1 SCR 586, this Court considered the neaning of the
expression "goods" for the purposes of the Central Excises
and Salt Act, 1944 and observed that "to becone ’'goods’ an
article must be sonething which can ordinarily cone to the
market ‘to  be brought and sold", a definition which was
reiterated by this Court in South . Bihar Sugar MIIs Ltd.,
Etc. v. Union of India & Os., [1968] 3 SSC R 21

The question here is~ whether the aluminium cans
manuf actured by the appellant are capable of sale to a
consumer. It appears on- the facts before us that there are
only two manufaturers of flashlights in India, the appell ant
being one of them /1t appears also that the al um nium cans
prepared by the appellant are enployed entirely by it in the
manuf acture of flashlights, and are not sold as al um nium
cans in the market. The record discloses that the al unm nium
cans, at the points at which excise duty has been | evied,
exist in a crude and elenentary formincapable of being
enpl oyed at that stage as a conponent in a flashlight. The
cans have sharp uneven edges and in order to use themas a
conponent in making flashlight cases ‘the cans have to
undergo various processes such ~as trinmmng, threading and
redrawi ng. After the cans are trinmed, threaded and redrawn
they are reeded, beaded and anodised or painted. It is at
that point only that they becone a distinct and conplete
conponent, capable of being used as a flashlight case for
housi ng battery cells and having a bulb fitted to the case.
W find it difficult to believe that the elenentary and
unfini shed formin which they exist imrediately
167
after extrusion suffices to attract a market. The appel l'ant
has averred on affidavit that aluminium cans in that form
are unknown in the market. No satisfactory material to the
contrary has been placed by the respondents before us.
Ref erence has been made by respondents to the instance when
alum niumcans were ordered by the appellant from Messrs.
Krupp Group of Industries. This took place, however, in 1966
as a solitary instance, and what happened was that “al unmi ni um
slugs were provided by the appellant to Messrs. Krupp G oup
of Industries for extrusion into alum niumcans. The facts
show that the transaction was a works contract and nothing
nore. Apparently, the appellant nade use of the requisite
machi nery owned by that firmfor extruding al um nium cans.
Not a single instance has been provided by the respondents
denonstrating that such alum nium can have a market. The
record discloses that whatever alum nium cans are produced
by the appellant are subsequently developed by it into a
conpl eted and perfected conponent for being enployed as
flashlight cases.

Much enphasis has been laid by the respondents on the
circunstance that the appellant had in the past treated the
al um nium cans produced by it as excisable goods and had
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submitted price lists to the excise authorities which
included a margin of profit in the specified price. It is
clear that the appellant did so under the m staken beli ef
that the aluminiumcans attracted excise duty. The margin of
profit included in the price was arrived at notionally, in
order nmerely to conply wth the demand of the excise
authorities for the submission of price lists. The conduct
of the appellant in the past, having regard to the
circunstances of the case, cannot serve as evidence of the
marketability of the alunminium cans. |ndeed, subsequent
price lists were submtted under "protest"” by the appellant,
who maintained that the article did not attract excise duty.

W are satisfied upon the material before us that the
al um ni um cans produced by the appellant cannot be descri bed
as exci sable goods and therefore do not fall wthin the
terms of s.3 of the Central Excises and Salt Act, 1944 read
with Entry 27 of the First Schedul e thereto.

In‘the result, the appeal \i's allowed, the judgrment and
order dated February 22, 1972 of the Division Bench of the
168
H gh Court of Al l ahabad are set aside and the judgnent and
order dated April 15, 1971 of the |learned Single Judge of
that High Court are restored. The appellant is entitled to
its costs of this appeal
M L. A Appeal all owed.
169




