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HEADNOTE

Inthe F.1.R filed by the conplainant, a number of persons,
i ncluding the appellants, were nentioned as participants in
a nmurder. On perusal of the final report submtted by the
Police, the Judicial Magistrate set themat |iberty. The
conplainant’s revision petition against the order of the
Judi cial Magistrate was dism ssed by the Additional Sessions
Judge whereupon the conplainant filed a regular  conplaint
before the Judicial Magistrate against all the accused,
i ncluding the appellants. Wen this conplaint was dism ssed
by the Judicial Magistrate, the conplai nant went in revision
before the Sessions Judge who remanded the case to the
Judi cial Magistrate for further enquiry. The Judicia
Magi strate t hen strai ghtaway issued sumopns to t he
appel | ant s.

Di smssing the appellant’s petition under ss. 397 and 482 of
the Code of Crimnal Procedure, 1973, for quashing the order
of the Judicial Magistrate, the Hi gh Court held “that the
Judi cial Magistrate's order being an interlocutory order, a
revision to the Hi gh Court was barred by s. 397(2) and  that
since the revision was barred, the Court could not take up
the case under s. 482 of the Code.

Allowing the appeal and renmanding the case to the High
Court,

HELD : The inpugned order of the Judicial Mgistrate could
not be said to be an interlocutory order and does not fal
within the mschief of s. 397(2) and, therefore, a revision
against this order was fully conpetent under s. 397(1) or
under s. 482 of the Code because the scope of both the
sections in a matter of this kind is nore or less the sane.
[ 229H]

1. VWere a revision to the H gh Court against the order of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 9

the Subordinate Judge is expressly barred under s. 397(2)
the inherent powers contained ins. 482 would not be
avail able to defeat the bar contained in s. 397(2). Section
482 contains, inherent powers of the Court and does not
confer any new powers but preserves the powers which the
H gh Court already possessed. A harnonious construction of
ss. 397 and 482 would lead to the conclusion that, where a
particular order is expressly barred under s. 397(2) and
cannot be the subject of revision by the High Court, the
provisions of s. 482 would not apply. It is well settled
that the inherent powers of the Court <can ordinarily be
exerci sed when there is no express provision on the subject-
matter. Where there is an express provision, barring a
particular renedy, the Court cannot resort to the exercise
of inherent powers. [224G H]

2. The term"interlocutory order” is a termof well-known
| egal significance which has been used in various statutes.
Deci ded cases have | aid down that interlocutory orders to be
appeal able nust be those which decide the rights and
liabiliti'es of the parties concerning a particular aspect.
The term"interlocutory order" in s. 397(2) has, been used
in a restricted sense-and not in any broad and artistic

sense. It nmerely denotes orders of a purely interim or
tenmporary nature which do not decide or touch the inportant
rights or liabilities of the parties. Any order which

substantially affects the right of the accused, or decides
certain rights of the parties cannot be said to be an
interlocutory order so as to bar a revision to the High
Court against that order, because that woul d be against the
very object which fornmed the basis for insertion of this
provision in s. 397 of the Code. For ~instance, orders
sunmoni ng W t nesses, adj ourni ng cases, passing
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orders for bail, calling for reports and such other steps in
aid of the pending proceeding, may no doubt amunt to
interlocutory orders against which no revision would lie

under s. 397(2) of the Code. But orders which are/ matters
of nonment and which affect or adjudicate the rights of the
accused or a particular aspect of the trial cannot be said
to be interlocutory orders so as to be outside the purview
of the revisional jurisdiction of the H gh Court. [227D G
Central Bank of India v. CGokal Chand A I.R 1967 S.C. 799,
800, Mohan Lal Magan Lal Thacker v. State of CGujarat, [1968]
2 S.C.R 685, Baldevdas v. Filmstan Distributors (India)
Pvt . Ltd., AIl.R 1970 S.C. 406, Standard @ ass Beads
Factory and Anr. v. Shri Dhar & Os., A l.R 1960 Al’'. 692,
Union of India v. Khetra Mohan Banerjee, A l.R 1960 Cal.
190, okal Chand v. Sanwal Das & Orhers, A l.R [ 1920 . Lah
326, Begum Aftab Kamani v. Shri Lal Chand Khanna, A |l.R
1969 Del hi 85 and Har Parshad Wali and Anr. v. Naranjan Nath
Mat oo and others, A l.R 1959 J & K 139 referred to.

In the instant case, the inpugned order cannot be said to be
an interlocutory order which could not be revised by the
Hi gh Court under s. 397(1) and (2) of the Code. By virtue
of the order of the Judicial Magistrate, as affirned by the
Addi tional Sessions Judge, the appellants acquired a
val uable right of not being put on trial unless a proper
order was nade against them The conplaint nade for the
second time was dismssed by the Judicial Magistrate on
merits; in revision the Sessions Judge ordered further
enquiry and the Judicial Magistrate straightaway sunmoned
the appellants, which neant that they were to be put on
trial. Wth the passing of the inpugned order, proceedings
started and the question of the appellants being put on
trial arose. Undoubtedly, this was a valuable right which
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the appel |l ants possessed and which was denied to them by the
i mpugned order. It cannot, therefore, be said that the

appel l ants were not prejudiced or that any right of theirs
was not involved by that order. The inpugned order was,
therefore, one of nonment to the appellants involving a
decision regarding their rights. Conpelling the appellants
to face a trial without proper application of mind by the
Magi strate, cannot be held to be an interlocutory matter but
one whi ch deci ded a serious question as to the rights of the
appel l ants. [229C D

JUDGVENT:

CRI M NAL APPELLATE JURL.SDI CTI.ON : Crimnal Appeal No. 124 of
1977.

Appeal by Special Leave fromthe Judgnment and Order dated
14-2-77 of the Punjab-and Haryana Hi gh Court in Crl. M sc.
Petition No. 6070 of 1976.

D. Mookerjee and D. N. Mukherjee, for the Appellants.

H S. Marwah, for Respondent No. 1

Anand Prakash and S. C. _Patel, for Respondent No. 2

The Judgnent of the Court was delivered by

FAZAL ALlI, J.-This appeal by special " |eave involves an
i mportant question as‘'to the interpretation, scope, anbit
and connotation of /the word "interlocutory order" as
appearing In sub S. (2) of S. 397 ,of the Code of Crinmina
Procedure 1973. For ‘the purpose of brevity, we shall refer
to the Code of Crimnal Procedure-, 1898 as "the 1898
Code, ", to the Code of Crimnal Procedure, 1898 as anended
in 1955 as "the 1955 Amendrent” and to the Code of - Crim nal
Procedure, 1973 as "the 1973 Code". The appeal arises in
the follow ng circunstances.

An incident took place in village Arin on April 23, 1976 in
the course of which three persons died and F.1.R No. 139
dat ed Apri
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23, 1976 was filed at police station Butana, District Karna
at about 5-30 P.M The F.I.R nentioned a nunber of accused
persons in including the appellants  as having participated
in the occurrence which resulted in the death of the
deceased. The police, after holding investigations, subnmtted
a charge-sheet against the other accused persons except the
appel | ants agai nst whomthe police opined that no case  at

all was made out as no, weapon was recovered nor was there
any cl ear evi dence about the participation of t he
appel | ant s. The police thus submtted its  final report

under s. 173 of the 1973 Code insofar as the appellants were
concerned. The report was placed before M. B. K Qupta the
Judicial Magistrate, 1st.d ass, Karnal, who after _perusing
the sane set the appellants at liberty after having accepted
the report. It appears that the conplainant filed a
revision petition before the Additional Sessions ' Judge,
Karnal against the order of the Judicial Magistrate, 1st
Class, Karnal releasing the appellants, but the same was
di smssed on July 3, 1976. The informant filed a regular
conpl aint before the Judicial Mgistrate, 1st Cass, on July
1, 1976 against all the 11 accused including the appellants.
The, t eaned Magi strate, after havi ng exam ned t he
conpl ai nant and going through the record, dismssed the,
conplaint as he was satisfied that no case was nade out
agai nst the appellants. Thereafter the conplainant took up
the matter in revision before the Sessions Judge, Karnal

who this time accepted the revision petition and remanded
the case to the Judicial Magistrate for further enquiry. On
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Novermber 15, 1976, the learned Judicial Magistrate, on
receiving the order of the Sessions Judge, issued sunmons to
the, appellants straightaway. The appellants then noved the
H gh Court wunder s. 482 and s. 397 of the 1973 Code for
guashi ng the order of the Judicial Mgistrate mainly on the
ground that the Magistrate had issued the sumpns in a
nmechani cal manner wi thout applying his judicial mnd to the
facts of the case. The H gh Court dismnissed the petition in
limne and refused to entertain it on the ground that as
the order of, the Judicial Mgistrate dated Novenber 15,
1976 summoni ng the appellants was an interlocutory order, a
revision to the High Court was barred by virtue of sub s.
(2) of s. 397 of the 1973 Code. The |earned Judge further
held that as the revision was barred, the Court could not
take wup the case under-s. 482 in order. to quash the very
order of the Judicial Mugistrate under s. 397(1) of the 1973
Code. O herwise the very object of s. 397(2) would be
def eat ed.

Wile we fully agree with the view taken by the |[earned
Judge that where a revisionto the H gh Court against the
order of _the Subordi nate Judge is expressly barred under
sub-s. (2) of S. 397 of the 1973 Code the inherent powers
contained in s. 482 would not be available to defeat the bar
contained in s. 397(2). Section 482 of the 1973 Code
contains the inherent powers of the Court and does not
confer any 'new powers but preserves the powers which the
H gh Court already possessed. A harnonious construction of
ss. 397 and 482 would lead to the “irresistible conclusion
that where a particular order is expressly barred under s.
397(2) and cannot be the subject of revision by the Hi gh
Court, then to such a case the provisions of s. 482 would
not apply. It is well settled that the i nherent

225

powers of the, Court can ordinarily be exercised when ' there
is no express provision on the subject-matter. Where there
is an express provision, barring aparticular remedy, the
Court cannot resort to the exercise of inherent powers.

So far as the second plank of the view of the | earned /Judge
that the order of the Judicial Magistrate in the instant

case was’ an interlocutory order is concerned, it is a
matter which nerits serious consideration. A history of the
crimnal legislation in India would manifestly reveal that

so far as the Code of Crimnal Procedure is concerned both
in the 1898 Code and 1955 Amendnent the wi dest possible
powers of, revision had been given to the H gh Court ~under
ss. 435 and 439 of those, Codes. The Hgh Court could
exam ne the propriety of any order-whether final or
interl ocutory-passed by any Subordinate Court inia crimna
matter. No limtation and restriction on the powers of. the
Hi gh Court were placed. But this Court as also the various
Hgh Courts in India, by a long course of decisions,
confined the exercise of revisional powers only to cases
where the inmpugned order suffered fromany error of law or
any legal infirmty causing injustice or prejudice to the
accused or was manifestly foolish or perverse. These.
restrictions were placed by the case law, nmerely as a rule
of prudence rather than a rule of law and in suitable cases
the Hi gh Courts had the undoubted power to interfere wth
the inpugned order even on facts. Sections 435 and 439
being identical in the 1898 Code and 1955 Amendnent i nsofar
as they are relevant run, thus
"435(1) The Hi gh Court or any Sessions Judge
or District Magistrate or any Sub-divisiona
Magi strate enpowered by the State Governnent
in this behalf, may call ,for and exam ne the
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record of any proceedi ng before any inferior

Crimnal Court situate within the local limts
of its or his jurisdiction for the purpose of
sati sfying itself or hinmself as to t he
correctness, legality or propriety of any

finding, sentence or order recorded or passed,
and as to the regularity of any proceedi ngs of
such inferior Court..............
"439.(1) In the case of any proceeding the
record of which has been called for by itself
or which has been reported for orders, or
which otherw se cones to its know edge, the
H gh Court may, inits discretion, exercise
any of the powers conferred on a Court of
appeal by section 423, 426, 427 and 428 or on
a Court by section 338, and may enhance the,
sentence; ~and, when the Judges comnposing the
Court of revision are equally divided in
opi nion, the <case shall be disposed of in
nmanner provi ded by section 429.
(2) No order under this section shall be
made to the prejudice of the, accused unless
he has had ~an opportunity of being heard
either personally or by pleader in his own
def ence. ”

226

In fact the only rider that was put under S. 439 was that

where the Court enhanced the sentence the accused had to be

gi ven an opportunity of. being heard.

The concept of an interlocutory order qua the revisiona
jurisdiction of the High Court, therefore, was conpletely
foreign to the earlier Code. Subsequently it appears that
there had been | arge nunber of arrears and the High  Courts
were fl ooded with revisions of all kinds against interim or
interlocutory orders which ledto enornbus delay in the
di sposal of cases and exploitationof the poor accused by
the affluent prosecutors. Sone tinmes interlocutory orders
caused har assnent to the accused by unnecessarily
protracting the trials. It was in the background of © these
facts that the Law Commi ssion dwelt on this aspect ~of the
matter and in the 14th and 41st Reports submitted by the
Conmi ssi on which forned the basis of the 1973 Code the -said
Conmi ssi on suggested revol utionary changes to be nadein the
powers of the Hi gh Courts. The recomendations of the
Conmi ssion were examined carefully by the CGovernment ,
keeping in view, the follow ng basic’ considerations

(i) an accused person should get a fair
trial in accordance wth the accept ed
principles of natural justice;
(ii) wevery effort should be made to /avoid
delay in investigation and trial “which is
harnful not only to the individuals involved
but also to society; and
(iii) "the procedure should not be conplicated
and should, to the utnbst extent possible,
ensure fair deal to the poorer sections of the
comunity."
This is clearly nentioned, in the Statenment of Cbjects and
Reasons acconpanyi ng the 1973 Code. C ause (d) of Paragraph
5 of the Statenment of Cbjects and Reasons-runs thus :
"the, powers of revision against interlocutory
orders are being takken away, as it has been
found to be one of the nain contributing
factors in the delay of disposal of crimna
cases
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Simlarly, replying to the debate in the Lok
Sabha on sub-clause (2) of Cause 397, Shr
Ram Niwas Mrdha, the Mnister concerned
observed as follows :

"It was stated before the Select Conmittee
t hat a large nunber of appeals agai nst
interlocutory orders are filed with the result
that the appeals got delayed considerably.
Sone of the nore notorious cases concern big
busi ness persons. So, this new provision was
al so wel coned by nost of the w tnesses as well

as the Select Conmittee........... This was a
wel | -t hought out neasure so we do not want to
delete it".

22 7

Thus it woul d appear that s. 397(2) was incorporated in the
1973 Code with theavowed purpose of cutting out delays and
ensuring that the accused persons got a fair trial wthout
much del ay and the procedure was not made conplicated. Thus
the paranount object in inserting this new provision of sub-
s. (2) of s: 397 was to safeguard  the interest of the
accused.

Let us now proceed to interpret the provisions of s. 397
against the historical background of these facts. Sub-
section (2) of s. 397 of the 1973 Code may be extracted thus

"The powers of revision conferred by Sub-
section (1) shall not be exercised in relation

to any interlocutory order passed ;in any

appeal , inquiry, trial or other proceeding."
The main question which falls for determination in this
appeal is as to, the what is the connotation of ‘the term

"interlocutory order" as appearing in sub-s. (2) of s. 397
whi ch bars any revision of such an order by the H gh Court.

The term"interlocutory order”™ is a term of wel | - known
| egal significance and does not present any serious
di ffident. It has been used in various statutes including

the Codeof Civil Procedure, Letters Patent of the High

Courts and other like statutes. In Wbster’'s  New Wrld
Dictionary "interlocutory" has been defined as an order
other than final decision. Decided cases have laid down
that interlocutory orders to be appeal able nust be those
which decide ’'the rights and liabilities of the parties

concerning a particul ar aspect. It seens to, us thatthe
term"interlocutory order" ins. 397(2) of the 1973 Code
has beenused in a restricted sense and not in any broad

or artistic sense.lt nmerely denotes orders. of ~ a purely
interimor tenporary nature which do not decide or touch the
inmportant rights, or the liabilities of the parties. Any
order which substantially affects the, right of the accused,
or decides certain rights of the parties cannot be said to
be an interlocutory order so as to bar a revision to the
H gh Court agai nst that order, because that woul d be agai nst
the very object which formed the basis for insertion of this
particular provision in s. 397 of the, 1973 Code. Thus, for
i nstance, orders sunmmoning W tnesses, adjourning cases,

passing orders for bail, calling for reports and such other
steps in aid of the pending proceeding, nay no doubt anount
to interlocutory orders against which no revision would lie

under s. 397 (2) of the 1973 Code. But orders which are
matters of nmonent and which affect or adjudicate the rights
of the accused or a particular aspect of the trial cannot be
said to be interlocutory order so as to be. outside the
purvi ew of the revisional jurisdiction of the Hi gh Court.

In Central Bank of India v. Gokal Chand(1l) this Court while
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describing the incidents of an interlocutory order, observed
as follows
“I'n the context of s. 38(1), the words "every
order of the Controller made under this Act",
though very w de, do not include interlocutory
orders, which are. nerely procedura
(1) A l.R 1967 S.C. 799, 800.

228
and do not affect the rights or liabilities of
the parties. In a pending proceeding the

Controller, may pass many interlocutory orders
under ss. 36 and 37, such as orders regarding
the sunmoni ng of Wi t nesses, di scovery,
producti on and inspection of docunents, issue
of a conmi'ssion for exam nation of w tnesses,
i nspection of premises, fixing a date of
hearing and the adm ssibility of a docunent or
the relevancy of a question. Al l t hese
interlocutory orders are steps taken towards
the  final adjudication and for assisting the
parties in the prosecution of their case in
the pending proceeding; they regulate the
procedure only 'and do not affect any right or
liability of the parties."”
The aforesaid decision clearly illustrates the nature and
incidents of "an interlocutory order and the incidents given
by this Court constitute sufficient guidelines to interpret
the connotation of  the. word "interlocutory order" as
appearing in sub-s. (2) of s. 397 of the 1973 Code.
Simlarly in a later case in Mhan Lal Magan Lal Thacker v.
State of Qujarat(1l) this Court pointed out that the finality
of an order could not be judged by co-relating that order
with the controversy in the conplaint. The fact that the
controversy still remained alive was irrel evant. [n that
case this Court held that —even though it was an
interlocutory order, the order was a final order
Simlary in Baldevdas v. Film stan Distributors (India) Pvt.
Ltd. (2) while interpreting the inport of the words /"case
deci ded" appearing in S. 115 of t he. Code of G vi
Procedure, this Court observed as follows:
"A case may be said to be decided, if the
Court adjudicates for the purposes of the suit
sone right or obligation of the parties in
controversy;"
Apart from this it would appear that under the various
provisions of the Letters Patent of the Hgh Courts in
India, an appeal lies to a Division Bench from an order
passed by a Single Judge and some H gh Courts have hel d that
even though the order may appear to be an interlocutory one
where it does deci de one of the aspect of the rights of the
parties it is, appealable. For instance, an order of a
Single Judge granting a tenporary injunction was held by a
Full Bench of Allahabad Hi gh Court in Standard G ass' Beads
Factory and Anr.v. Shri Dhar & Os. (3) as not being an
interlocutory order having decided sone rights of the
parties and was, therefore, appeal able. To, the sane,
effect are the decisions of the Calcutta Hi gh Court in Union
of India v. Khetra Mhan Banerjee(4), of the Lahore High
Court in Gokal Chand v. Sanwal Das and others;(5) of the
Del hi Hi gh Court

(1) [1968] 2 S.C.R 685.

(2) A 1.R [1970] S.C. 406.
(3) AIl.R [1960] All. 692.
(4) A l.R [1960] Cal. 190.
(5) A l.R [1920] Lah. 326.
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in Begum Aftab Zamani v. Shri Lal Chand Khanna(1l) and of the
Jammu & Kashmir High Court in Har Parshad Wali and Anr. v.
Naranj an Nath Matoo and ot hers(2).

Applying the aforesaid tests, let us now see whether the
order impugned in the instant case can be said to be an
interlocutory order as held by the H gh Court. In the
first place, so far as the appellants are concerned, the
police had submitted its final report against themand they

were released by the Judicial Magistrate. A revision
agai nst that order to the Additional Sessions Judge
preferred by the complainant had failed. Thus the
appel | ant s, by virtue of the order of the Judicia

Magi strate as’ affirnmed by the Additional Sessions Judge
,acquired a valuable right of not being put on trial wunless
a proper order was nade against them Then cane the
conpl ai nt by respondent No. 2 before the Judicial Magistrate
whi ch was al so dism ssed ,on nerits. The Sessions Judge in
revision, ~ however, set aside the order dismssing the
conpl aint. _and ordered further inquiry. The Magistrate on
receiving the order of the Sessions Judge sunmpned the
appel | ants strai ght away whi ch-nmeant that the appellants were
to, be put on trial. “So |long as the Judicial Magistrate had
not passed this order, no proceedings were started against
the appellants, nor “were ,any such proceedings pending
against them It was only with the passing of the inpugned
order that the proceedings started and the question of the
appel | ants being put ‘up for trial arose for the first tinme.
This was undoubtedly a val uabl e right which the appellants
possessed and which was bei ng denied to themby the inpugned
order. It cannot, therefore, be said that the appellants
were not at all prejudiced, ,or that any right of theirs was
not involved by the inpugned order. It is-difficult to hold
t hat t he i mpugned or der sunmoni ng t he appel I ant s
straightaway was merely an interlocutory order which ' could
not be revised by the Hi gh Court under sub-ss. (1) and (2)
of s. 397 of the 1973 Code. The order of the /Judicia
Magi strate ' summoni ng the appellants in the circunstances of
the present case, particularly having regard to what had
preceded, was undoubtedly a matter of monent, and a val uabl e
right of the appellants had been taken away by the
Magi strate’s passing an order prima facie in a mechanica
fashion wthout applying his mnd. W are, therefore,
satisfied that the order inmpugned was one which was a matter
of monment and which did involve a decision regarding the
rights of the appellants. |If the appellants were not
summoned, then they could not have faced the trial at all
but by conpelling the appellants to face a trial wthout
proper application of mnd cannot be held to be an
interlocutory matter but one which decided a  serious
guestion as to the rights of the appellants to be  put on
trial.

For these reasons, the order of the Judicial Magistrate, 1st
Gl ass, Karnal dated Novenber 15, 1976 cannot be said to  be
an interlocutory order and does not fall within the m schief
of sub-s. (2) of s. 397 of the 1973 Code and is not covered
by the same. That being the posi-

(1) A 1.R 1969 Del hi 85.

(2) AIl.R 1959 J. & K 139.
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tion, a revision against this order was fully conpetent
under S. 397(1) or under s. 482 of the same Code, because
the scope of both these sections in a matter of this kind is
nore or |less the sane.

As we propose to remand this case to the High Court to




http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 9 of 9
decide the revision on nmerits, we refrain from nmaking any
observation regarding the nmerits of the case. The appea

is, therefore, allowed, the order of the H gh Court dated
February 14, 1977 refusing to entertain the revision
petition of the appellants is 'set aside. The Hi gh Court is
directed to admt the revision petition filed by the
appel l ants and to decide it on nerits in accordance with the
I aw.

P.B. R

Appeal al | owed.
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