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CASE NO. :
Appeal (civil) 4886 of 2007

PETI TI ONER
Shri devi & Anr

RESPONDENT:
Mur al i dhar & Anr

DATE OF JUDGVENT: 12/10/2007

BENCH
S.B. Sinha & Harjit Singh Bed

JUDGMVENT:

JUDGMENT

[Arising out of ~SLP (Civil) No. 4931 of 2007]
S.B. SINHA, J

1. Leave granted.

2. This appeal is directed against a judgnent and order dated 6.11.2006
passed by a | earned Si ngle Judge of the Karnataka H gh Court in MA Nos.
8773 of 2006 and 8939 of 2006.

3. Contesting defendant in the suit is Appellant No. 1 before us.
Principally, the dispute relates to site No. 433 nmeasuring 30 ft. x 50 ft.
appurtenant to Survey No. 15/1 situate in Kattriguppa Village, Hobl
Uttarahallai in the District of Bangalore. By a notification dated 28.10.1971
Bangal ore Devel oprment Authority (The Authority) in exercise of its power

under Section 18 of the Bangal ore Devel oprmentAuthority Act purported to

have acquired Survey No. 15/1.

4. The Authority allegedly allotted the said site to Respondent No. 2
Leel a Prabhakar Rao on 1.11.1979. Plaintiff- Respondent No. 1 is said to be
i n possession of site Nos. 434 and 435. He has raised constructions
thereupon. A notice was issued by the Authority directing denolition of
sonme al |l eged unaut horized construction made by him He filed a wit
petition thereagai nst which was marked -as WP.- No. 32227 of 1992. The

said wit petition, however, in absence of the counsel of Respondent No. 1,
was di sm ssed

5. Respondent No. 1 later on sought perm ssion to raise constructions in
Site Nos. 434 and 435 wherefor he expressed his readi ness and w |I'lingness
to pay the requisite charges.

A deed of sale was executed in favour of Respondent No. 2 on
23.08.1996 and a possession certificate was issued in her favour in respect of
the said site No. 433 on 5.03.1997. A deed of sale was registered in the
name of Smt. Vishala Raj for Site No. 432 on 15.09:1997 and possession
certificate was issued on 22.10.1997. Appellant No. 1 herein purchased Site
Nos. 433 and 432 from Respondent No. 2 and Snt. Vishala Raj by
regi stered deeds of sale dated 11.06.2004 and 8. 06. 2006 respectively.

Al |l egedly, her nanme was also nutated in the record of rights. A building
pl an was submitted by her which was sanctioned for construction of a
resi dential house on the said plots.

6. Al |l egedl y, Respondent No. 1 again on 7.07.2006 sought for
reconveyance of Site Nos. 434 and 435. As he apprehended that Appell ant
No. 1 herein would raise constructions on Site No. 433, he filed a suit
agai nst Appellant Nos. 1 and 2, Respondent No. 2 and the Authority in the
Court of the City Civil Judge at Bangalore inter alia praying for the
following reliefs
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(i) directing themnot to use the Borewell put up in site No. 433 for
any purpose for all time to cone.
(ii) Directing themnot to put up any conmpound wall or construction in

site No. 433 and al so not change the nature of site in any manner

7. Plaintiff- Respondent No. 1 inter alia averred that one Kapi haya was

the original owner of the property. He transferred the said property in

favour of one Laxm Devanma. Laxm Devamma transferred her right, title

and interest in favour of A R Upadhyay, father of plaintiff \026 Respondent

No. 1 by a registered deed of sale dated 12.06.1960. The said purchased

| and consisted of three sites admeasuring 90 ft. x 50 ft. pertaining to Survey

No. 15/1. A \021No Encunberance Certificate\022 was al so i ssued in respect of the
three sites, viz., Site Nos. 433, 434 and 435 for the period 01.04.1960 and
28.03.1999. Survey No. 15/1 in the revenue records was shown to be

bel onging to the foll owing persons:

(1) Naganma w o Javarayappa - 2 Acre 9 Are

(ii) Venkat a Reddy -and B. S. Subba Rao - 1 Acre 16 Are
(iii) Kapi nayya s/ o Nanj undaiah - 1 Acre 4 Are
(iv) A. R- Upadhyaya - 90 ft. x 50 ft.
8 After the death of the father of Respondent No. 1, his name was

ehtered into the record of rights as owner thereof by an order dated
25. 06. 1974.

9. The Authority sought to acquire 2 Acres 20 Gunthas of |and by a
notification dated 28.10.1971 which was said to be bel onging to Venkata
Reddy and B.S. Subba Rao. |In the said notification itself, the northern
boundary was shown as part of Survey No. 15/1. An award was made

therein only in respect of 2 Acres 20 Gunthas of land wherein the nanes of
the awardees were shown as Venkata Reddy and B.S. Subba Rao. 1In the

said award again, the northern boundary was shown as part of Survey No.
15/ 1.

10. Contention of the plaintiff is that the aforementioned Site Nos. 433,
434 and 435 were not the subject matter of the acquisition proceedings.

11. An application for grant of interiminjunction was filed by the
plaintiff- Respondent No. 1 in the said suit. Allegedly at the time of filing of
suit, Site No. 433 was vacant. An order of status quo was granted by the

Trial Court by an order dated 13.07.2006 whi ch was extended on

17.07.2006. By an order dated 16.08.2006, the Trial Court rejected the
application for grant of tenporary injunction in the said suit. Aggrieved
thereby, plaintiff 1026 Respondent No. 1 filed MFA Nos. 8777 and 8939 of

2006 before the Karnataka H gh Court.

12. The High Court, however, opining that a triable case has been made
out by the plaintiff directed maintenance of status quo. A Special Leave
Petition was filed on 23.02.2007 before this Court. By an order dated

8.03. 2007, a Bench of this Court while issuing notice on the application for
condonati on of delay as also the special |eave petition directed:

\ 0231 ssue notice on the application for condonation of del ay
as well as on the Special Leave Petition returnable w thin
four weeks.

It is stated by Counsel for the petitioners that
substantial construction has been raised on the site in
guestion after obtaining necessary perm ssion of the
Bangal ore Devel oprment Authority (B.D. A ). The
i mpugned order of the Hi gh Court is stayed but any
construction raised on the site in question will be subject
to the result of the appeal and at the risk and cost of the
petitioners.\024

13. Bef ore enbar ki ng upon the rival contentions of the parties, we my
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notice certain disturbing features.

Al t hough this Court, on the basis of the representati on nmade by
Appellant No. 1 herein, pernmitted themto carry on the constructions on Site
No. 433 at their own risk, no process fee was deposited. Appellant herein
obtained certified copy of the said order fromthe Suprene Court Registry
and commenced construction thereupon in a post haste manner. Even a copy
of the paperbook was not handed over to the | earned Advocate for the
respondents. The | earned counsel for Respondent No. 1 asked the Advocate
\026 On \026 Record of the appellant to supply a copy of the paperbook which was
refused. A letter of request thereafter was served on the Advocate-On-
Record on 4.04.2007. The matter was then nentioned before this Court
wher eupon by an order dated 05.04.2007, this Court directed the |earned
Advocate on Record for the appellant to supply the copies of the paperbook
to the |l earned Advocate appearing for the respondents. Despite the sane,
allegedly only first volunme of the paperbook was served upon the |earned
Advocat e for Respondent No. 1 and the second vol ume, which had al ready
been filed, was not served.

14. Processes were filed only on 13.04.2007. An application for
condonation of delay therefor was filed. The matter cane up before this
Court on 23.04.2007 and by an-order dated 27.04.2007 this Court vacated
the interimorder dated 08.03.2007, whereupon the Advocate-On-Record

was changed. A personal affidavit was filed by one Advocate Kash

Vi shweshwar. An application was also filed for recalling the order dated
27.04.2007 and for restoration of the order dated 08.03.2007. This Court on
17. 05. 2007 recal l ed the said order dated 27.04.2007 and the interim order
dat ed 8.03.2007 was restored. Liberty, however, was granted to the
respondents for noving before the Vacation Bench in view of the extreme
ur gency.

15. Al t hough the High court directed expeditious disposal of the suit by

the Trial Court, the defendant \026 respondent (vendor of the appellant) filed an
application for deferring the hearing of ‘the suit inter alia on the prem se that
the matter is pending before this Court. A Vacation Bench of this Court

upon hearing the counsel for the parties by an order dated 21.06. 2007

di rected mai ntenance of status quo and the order dated 8.03.2007 permtting
construction was recalled. It was thereafter only 'a neno was filed before

the Trial Court for w thdrawal of their application dated 12.06.2007.

16. Ms. Indu Mal hotra, |earned senior counsel -appearing on behal f of the
appel l ants, would submt that the H gh Court commtted a serious error in
reversing a well-considered judgnment of the Trial Judge. It was contended

that the respondents, even as far back in 1992, having not clained any
ownership in respect of Site No. 433, were not entitled to an order of
injunction. It was pointed out that the | earned Trial Judge had found as of
fact that the plaintiff-respondent had failed to show his right, title and
interest in respect of Site No. 433.

17. According to the | earned counsel, as about 80% of the construction is
al ready over, this Court should allow the appellant -to conplete the sane as
ot herwi se she will suffer irreparable injury.

18. M. Ravi ndra Keshavrao Adsure, |earned counsel appearing on behalf

of the respondent No. 1, on the other hand, would submt that it is incorrect

to contend that the entire Survey No. 15/1 has been acquired, which would

be evident fromthe fact that the nane of the plaintiff\022s father was shown as
owner of 90 ft. x 50 ft. of land appurtening to the said Survey No. 15/1. It
woul d al so appear fromthe records that the |land of Venkata Reddy and B.S.

Subba Rao had only been acquired.

19. The Authority appears to have been inpleaded as a party to the suit.

20. It is stated that the plaintiff had filed an interlocutory application
calling upon the Authority to produce the docunents in original and the
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sane had been allowed by an order dated 23.02.2007.

21. The principal question which is necessary to be determined in the suit
woul d be as to whether Site No. 432 was the subject matter of any Land

Acqui sition proceeding or not. Prima facie, it does not appear that the said
pl ot was acquired. Had entire Survey No. 15/1 been the subject matter of

Land Acquisition proceeding, the portion of the land belonging to the
plaintiff- respondent woul d have al so been acquired. Their nanes al so

woul d have found place in the notification. Possession would have been

taken fromthem and an award woul d have been nade in their favour. The

very fact that the northern boundary of the |and sought to be acquired has

been shown as Survey No. 15/1, prima facie, it appears that the entire
Survey No. 15/1 had not been the subject natter of acquisition
22. In that view of the matter the High Court was right in opining that an

arguabl e case has been nmade out. \While considering an application for

i njunction, existence of a prima facie case, balance of conveni ence of

parties, irreparable injury were required to be considered by the Cvil Court.
Grant of a relief in regard to the nature and extent thereof wll depend upon
the facts and circunstances of each case. [See M @urudas & O's. V.
Rasaranjan & Ors., reported in 2006 AlR SCW 4773]

23. This Court, however, i's not oblivious of the fact that ordinarily a court
of appeal does not interfere with the discretionary jurisdiction exercised by
the learned Trial Judge. ~ However, in this case the |earned Trial Judge while
passing the order dated 16.08.2006 failed to consider the rel evant question
viz., as to whether the Authority had acquired Site No. 432 or not. That was
the principal question on the basis whereof -the |earned Trial Judge ought to
have proceeded with the matter. It did not do so; as a result whereof it
msdirected itself.  Title clainmed by the appellants herein is said to have been
derived fromthe Authority. If Site No. 433 'was not the subject matter of

acqui sition, the question of execution of any deed of sale in favour of
Respondent No. 2 herein by the Authority did not or could not arise.
Consequently, Respondent No. 2 could not have transferred her right, title

and interest in favour of the appellant herein

24. Ori ssion on the part of the | earned Trial Judge to consider the
respecti ve cases of the parties, inthis behalf, in our opinion, deserved
interference by the First Appellate Court. |If that be the |legal position

whet her the plaintiff \026 Respondent No. 1 herein‘'had prayed for raising any
construction on Site No. 433 or not nmay not strictly arise for consideration

25. We may furthernore notice that although in the application for
perm ssion to raise construction, such a prayer had not ‘been made, which
according to M. Adsure, was an inadvertent error

26. The fact remains that the ownership of Site No. 433 whether vested in
the plaintiff 1026 Respondent No. 1 or Venkata Reddy and B.S. Subba Rao is
the core question which would fall for determination of the |learned Tria
Judge.

27. Odinarily this Court having regard to the fact that the appell ant has
rai sed substantial constructions would have allowed her to conplete the

same but the fact remmins that she did not question the said order before this
Court for a long tine. The application for grant of special |eave was barred

by limtation. 1In a situation of this nature, ordinarily, the aggrieved party is
expected to approach this Court without any loss of tinme. W have noticed

herei nbefore that in the meanwhile the plaintiff \026 Respondent No. 1 had

sought for production of certain original docunments fromthe Authority

whi ch has been al | owed.

28. The conduct of the appellant nust be deprecated. Upon obtaining an
interimorder fromthis court, she with a viewto conplete the construction
so as to nake the situation irretrievable, not only did not file processes;
even w thout any rhyne or reason a set of conpl ete paperbooks had not

been served on the Advocate for the plaintiff \026 respondent. Although ad
interimorder passed by this Court had nothing to do with the hearing of the
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suit, which in terns of the direction issued by the H gh Court deserved

expedi tious disposal; an application was filed through Respondent No. 2

herein for deferring the hearing of the suit on the prem se that the matter is
pendi ng before this Court. Evidently, such an application was filed at the
behest of the appellant.

29. It is stated at the Bar that M. Nandki shore J., Advocate appeared
before this Court on 8.03.2007 on behal f of the appellant but the sane

| earned Advocate had appeared for Respondent No. 2 before the court

bel ow.

30. The very fact that the appellant and the said respondent have a

conmon Advocate al so goes a long way to show that the said application

nust have been filed at the instance of the appellants thenselves particularly
having regard to the fact that Respondent No. 2 had transferred her right title
and interest in favour of the appellant herein

31. Furthernore, no construction could be raised in view of the order of a
Di vi si on bench of this Court dated 21.06.2007. In that view of the matter, in
our opinion, interest of justice would be subserved if the said order is nade
absol ute.  We woul d, however, direct the plaintiff V026 Respondent No. 1 to
furnish security for a sumof “Rs. 2,00, 000/- (Rupees two |akhs only) within
four weeks fromdate so that in the event, the suit is disnmssed and in the
proceedi ngs the appellants prove that she has suffered any damages by

reason of not being able to raise any construction fromthe date till disposa
of the suit, they may be suitably conpensated therefor.

32. The appeal is dismissed subject to the aforenmentioned directions with
costs. Counsel\022s fee assessed at Rs. 25,000/- (Rupees twenty five only).




