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CASE NO. :
Appeal (civil) 8078 of 2004

PETI TI ONER
Ms Kabini Mnerals Pvt. Ltd. and Anr.

RESPONDENT:
State of Orissa and O's.

DATE OF JUDGVENT: 18/11/2005

BENCH
ARI JI T PASAYAT & R V. RAVEENDRAN

JUDGVENT:
JUDGMENT

ARI JI T PASAYAT, J.

Appel l ants/call” in question legality of the judgnment
rendered by a Division Bench of the Orissa Hi gh Court
di sm ssing their challenge to the decision of the State of
Oissa in the Departnent of Steel and M nes, granting | ease
over an area of 6.90 acres in the villages Bada Dal ma and
Jangia in Mayurbhanj District infavour of respondent No.4
and consequentially rejecting appellant’s No.1 application
dated 7th Cctober, 2002.

Factual position in a nutshell is as follows:

Appel  ant No. 1 applied for quarry |lease to the
Secretary, Government of Orissa Steel and M nes Departnent,
in FormA of the Orissa Mnor Mneral Concession Rules, 1990
(in short the "Rules’) for "decorative stone" for a period
of 10 years. On 25.10.2002, the Managing Director of the
appel | ant No. 1- Conpany entered into an agreement with one R
Nar ayan Swam for purchase of |and neasuring 1.134 acres in
village Anbagan in the District of Ganjamto set up a
cutting and polishing unit for decorative stones. On
26.10.2002 the Mning Oficer, Baripada Circle, Baripada
i ssued Form B to appellant No.1 and confirmed the receipt of
its quarry | ease application dated 7.10.2002. On 2.12.2002
appel  ant No.1 placed orders with Metcons Engi neering Pvt.
Ltd. for supply of machineries for setting up the cutting
and polishing unit for decorative stones. On 5.12.2002
respondent No.4 applied for a quarry |lease in FormA for
decorative stones for a period of 10 years over an area of
6.90 acres. On 28.1.2003 respondent NO. 4 wote a letter to
the Director of M nes regardi ng purchase of sick unit i.e.
Ms Valley Granites (P) Ltd. fromthe Orissa State Financi al
Corporation (in short the 'Corporation’) and requested
consideration of its quarry |ease application dated
5.12.2002. On 7.2.2003 appellant No.1 vide its letter of
even date wote to the Principal Secretary to the
CGovernment, Department of Steel and Mnes informng him
regardi ng the agreenent to purchase | and and pl acenent of
orders for machineries of proposed unit. On 4.6.2003 the
State CGovernnent took a decision to grant the quarry | ease
in question in favour of respondent No.4. Wit Petition
No. 5994 of 2003 was filed by the appellants before the
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Orissa H gh Court questioning the decision of the Governnent
to grant quarry |ease in favour of respondent No.4. By the

i mpugned judgment dated 10.2.2004 the wit petition was

di smissed. The High Court held that the case of respondent
No.4 was covered by Rule 6(6-a)(i) of the Rules and it had
priority over the appellant No.1l. Said judgment as noted
above is the subject matter of challenge in this appeal

According to | earned counsel for the appellant, the
view of the High Court is clearly erroneous. Undisputedly,
the appellant No.1 had filed the application for the quarry
| ease earlier and his case was to have precedence over that
of respondent NO 4. Merely because the respondent No.4 had
purchased a sick unit which was not functional, priority
under Rule 6 (6-a)(i) was not available to it. It was
submitted that no reasons were indicated as to why and under
what circunstances respondent No.4 could have priority vis-
a-vis appellant No. 1.

I'n response, |earned counsel for the State and
respondent No.4 submitted that the crucial expression in
sub-rule (6-a)(i) of Rule 6 is "who has already set up an
i ndustry". Undi sputedly, the unit which was taken over by
respondent No. 4 was engaged in the processing of the
concerned mnor mneral. Therefore, rightly the Governnent
decided to give priority to respondent NO. 4. It was further
submitted that appellant No.1l has not even established that
it was covered by Rule 6(6-a)(ii) and, therefore, was
consi dered to be a person who belonged to the residua
category i.e. Rule 6 (6-a)(iv)-

In order to resolve the controversy it would be
appropriate to take note of Rule 6 of the Rules which reads
as follows:

"6. Disposal of the application- (1) A
applications received by the conpetent
authority shall be entered in the Register of
Applications for quarry | eases which shall be
mai ntai ned in Form’' C appended to these

rul es;

(2) As soon as an application is received,
it shall be acknow edged to the applicant in
Form'B . If the application is refused, an

inti mati on which would contain the reasons
for refusal, shall be sent to the applicant;

(3) X X X X

(4) No application shall be granted unless
the applicant submts the income-tax and

Sal es Tax clearance certificates in origina

or non-assessment certificates in original

(5) Subj ect to the provisions of sub-rules
(6) and (6-a), where two or nore persons have

applied for a quarry |l ease in respect of sane

| and or area, the applicant whose application

was received earlier shall take precedence in

consi deration for the grant over an applicant

whose application was received |ater.

(5-a) Not wi t hst andi ng anyt hi ng cont ai ned
in sub-rule (5), if the State Governnent is
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of the opinion that in the interest of

m neral devel opnent, it is necessary to do
so, it may for the reasons to be recorded in
witing grant quarry lease in preference to
the applications nmade earlier.

(6) Priority shall be given to the
applicants in the foll ow ng order, nanely:

(i) co-operatives of artisans using the
m nor mineral as raw material;

(ii) a person who has been operating an
i ndustry based on the minor mnera
applied for or, having conpleted

all other formalities, would be

able to operate it if the leaseis

gr ant ed;

(iii)a person who is the raiyat of the
| and;

(iv) any ot her category.

(6-a) Not wi t hst andi ng anyt hi ng cont ai ned

in sub-rule (6), in respect of all types of
rocks used for decorative, industrial or
export purpose including di nension stones the
priority shall be in the foll owi ng order
nanel y:

(i) a person who has already set up-an
i ndustry for processing of such
m nor minerals in the State;

(ii) a person who has a definite plan
for setting up of an industry in
the State processing of such m nor
mnerals if he has furnished a copy
of his project report on the
proposed processing industry and
also a letter fromthe financing
institution, issued by the Chief
Executive of such institution to
the effect that his project report

i s being apprai sed by such
financing institution;

Provided that in case of an
appl i cant under category (ii), the initia
| ease shall be granted up to fifty hectares
and a letter of assurance can be issued for
grant of |ease beyond fifty hectares before
commencemnent of production on confirmation
received fromthe financing institution or
the Deputy Director of Mnes or the Mning
Oficer.
(iii) a person who is a raiyat of
the | and;

(iv) any other category;
Provided that in the case of an

appl i cant under category (iii) or (iv) the
| ease may be granted by the conpetent
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authority on being satisfied that the
applicant shall be able to invest or arrange
sufficient funds to carry on his quarrying
activity in a proper, skilful and worknen-

i ke manner.

(7) No quarry | ease/permit/auction for road
netal s including ballas and ordinary boul ders
shall be granted within the area for which a

| ease has been granted for quarrying rocks

used for decorative, industrial and export

pur poses incl udi ng di nensi on stones."”

On a reading of 'the language of Rule 6 it is clear that
three types of precedence/priority are enbodied in the
provision. First is a normal case where the application
whi ch has been received earlier i's given precedence over the
|atter application. An exception is carved out in sub-rule
(5-a) to the effect that if the State Governnent is of the
opinion that in the interest of mneral department it is
necessary to do so it may for reasons to be recorded in
witing grant quarry lease in preference to the applications
made earlier. Sub-rule (6) deals with another category of
priority. In the present case Sub-rule (6) does not have
much rel evance. Sub-rule (6-a) carves out a category of
appl i cants who have applied for mnor mnerals of the
enuner ated categories i.e. all types-of rocks used for
decorative, industrial or export purpose including dinmension
stones. The present case relatesto priorityas provided in
the said Sub-rule. It provides for priority to a person who
has al ready set up an industry for processing of such mnor
m nerals. Fromthe docunents placed on record nore
particularly the letter of the Corporation dated 23.5.2003
it is clear that Ms Valley Ganites (P) Ltd. was operating
arunning unit. The letter in clear ternms states that
possession of the unit was handed over to respondent No.4
and the unit is being run by the said Conpany.

Learned counsel for appellant No.1 submitted that in
fact the unit taken over by respondent No.4 was not
functional and it had applied for permanent registration
certificate which was under process as is evident fromthe
letter of the District Industrial Centre, Mayurbhanj.

The question really is whether the unit had been set up
and not whether it was running. Undisputedly, prior toits
take over by respondent No.4 the industry had been set up
and used for processing of decorative stones. Though, it was
contended by | earned counsel for appellants that by the tine
the applications were made the respondent No.4 had not taken
over the unit yet that really is of consequence.

Appel l ant No.1 had al so not set up an industry. It had
nerely entered into an agreenent for purchasing the | and and
pl aced orders for the machineries. The expression 'set up’
has a definite connotation of its own.

The expression "setting up" means, as is defined in

the Oxford English Dictionary, 'to place on foot’ or 'to
establish’, and is contradistinction to 'conmence’. The
distinction is this that when a business is established and
is ready to commence business, and then it can be said of
that business that it is set up. But before it is ready to
conmence business it is not set up. (See Commi ssioner of
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Wealth Tax, Madras v. Ramaraju Surgical Cotton MIIs Ltd.
(1967 (1) SCR 761).

In the said case, it was further held that the word
"set up" is equivalent to the word established but
operations for establishment cannot be equated with the
establishnent of the unit itself of its setting up

The question of priority is to be adjudged only at the
time of consideration of the applications. Undisputedly,
respondent No.4 had taken over the unit on the date the
applications were considered. Therefore, the stand of the
appel l ants that at the tine the applications were nmade by
respondent No.4 it had not set up an industry is really
wi t hout substance. ~ As was observed by this Court in Indian
Metals & Ferro Al'l oysLtd. v. Union of India and Os. (AR
1991 SC 818), since the applicant had al ready set up an
i ndustry for processing mnor mnerals on the date of
consi deration of the applicationits claimfor priority was
to be judged on the basis of the factual position on the
dat e of considerationof the applications.

It was submitted by |earned counsel for the appellants
that no reasons were /indicated by the authorities as to why
the respondent No.4 was to have priority over the
appel l ants. Reference in this context is nade to sub-rule
(5-a) of Rule 6.

It is to be noted that in a case covered by sub-rule
(5-a) the State Governnent has to objectively assess as to
whet her in the interest of nineral devel opnent preference is
given to a person though he nade the application later., In
such a case the Governnent’ s opinion that in the interest of
m neral developnent it is necessary to do so obviously has
an objective angle involved and, therefore, there is
necessity to record reasons. So far as Sub-rule (6-a) is
concerned, there is no requirenent indicated to record
reasons. The fact that priority is given to a person who
has al ready set up an industry is itself the reason for
giving priority. Therefore, the enuneration of the order of
priority is itself the reason inbuilt in the process of
consi deration of the applications. That itself is the
foundation and forms the rational for the priority given.
It is not the case of the appellant that the order of
priority is irrational. That being so, stand of learned
counsel for the appellants that reasons were not' recorded
and, therefore, the actionis vitiated is really of no
consequence.

Looked at from any angle, the appellants have not made
out any case for interference with the judgnent of the High
Court. The appeal fails and is dism ssed. Costs made easy.




