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Leave granted.

The plaintiffs filed a suit against the defendants
for the eviction fromthe house and shop given to them
on rent. The plaintiff no. 1is a religious
institution regi stered under the Madhya Pradesh Public
Trust Act. The defendants resisted the suit on various
grounds. The trial court decreed the suit. The
defendants filed an appeal before the Hi gh Court
chal | engi ng the decree passed by the trial court. The
Di vi sion Bench of the Hi gh Court dism ssed the appea
finding no nerit init. Hence, this appeal

Before the High Court, findings of fact were not
di sputed. The only ground urged was that plaintiff no.
1 has failed to plead and prove that it is a
religious/charitable trust and it was not entitled to
get the benefit of exenption notification issued under
Section 3(2) of the Madhya Pradesh Accommpdati on
Control Act, 1961 (for short 'the Act’); consequently,
it was necessary for the plaintiff no. 1 to have nade
out a ground under Section 12(1) of the Act for getting
a decree in view of the decision in the case of
Bool chand vs, Atal Ram Si ndhi Dharanshal a Trust [1998
(1) MPWN 113]. The Hi gh Court relying on the decision
of this Court in Betibai and Ot hers vs. Nathooram and
O hers [(1999) 6 SCC 368] held that the plaintiffs were
entitled for a decree as passed by the trial court.

Shri U.N. Bachawat, |earned Senior Counsel for the
appel l ants urged that the H gh Court committed an error
in taking a view that the plaintiffs were entitled for
benefit of exenption notification issued under Section
3(2) of the Act in the Iight of the decision in the
case of Betibai aforenmentioned. He contended that it
was not established that whole of the rental incone
fromthe suit accomodation was utilized for the
purpose of the trust, neither there was rel evant
mat eri al nor consideration by the Government before
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i ssuing exenption notification and that such a
notification could not be general in nature. He sought
to distinguish the case of Betibai (supra) on the
ground that the exenption notification considered in
the case of S.Kandaswamy Chettiar vs. State of Tamil
Nadu & Anr. [(1985) 1 SCC 290] was not identical to the
one, which is applicable to the present case. He urged
that there is a conflict between Betibai’'s case (supra)
and State of MP. vs. Kanhaiyalal [1970 MPLJ 973] case
on the question whether the exenption notification can
be general or it should be regarding a particul ar
acconmodati on. As such, the controversy nmay require
consi deration by larger bench of this Court.

On the other hand, Shri G L. Sanghi, |earned
Seni or Counsel for the respondents submitted that the
Hi gh Court, having considered all aspects and the
subm ssions nmade before it, has rightly followed the
case of this Court in Betibai case (supra) and no fault
can be found with the inpugned judgnent.

In order to appreciate the respective contentions
advanced on behalf of ‘the parties it may be useful to
| ook to Section 3(2) of the Act and the Exenption
Notification issued thereunder, which read: -
"3(2) The Governnent’ (Central Govt.)

may, by notification, exenpt fromall or

any of the provisions of this Act any
acconmmodat i on whi ch i s owned by any

educational, religious or charitable

institution or by any nursing or

maternity hone, the whole of the incone

derived fromwhich is utilized for that
institution or nursing home or naternity

hone. "

"NOTI FI CATI ON NO. F-24-(4)-83- XXXl |-
Dated 7th Septenber, 1989, published
in MP. Rajpatra of the sane date on
p.2144.

In exercise of the powers conferred by
sub-section (2) of Section 3 of the
Madhya Pradesh Accommodation Contro
Act, 1961 (No. XLI of 1961), the State
Cover nment hereby exenmpts all the
acconmodati on owned by

(i) the Wakf, registered under the
Wakf Act, 1954 (No. 29 of 1954), or

(ii) the public trust registered
under the Madhya Pradesh Public Trusts
Act, 1951 (No. XXX of 1951) for an
educational, religious or charitable
pur pose,

fromall the provisions of the Madhya
Pradesh Accommobdation Control Act, 1961
(No. XLI of 1961)".

As already noticed above, the appellants did not
chal |l enge the finding of facts before the Hi gh Court
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except the legal question. In para 2 of the plaint
plaintiff averred that it is a religious institution
and is registered under the MP. Public Trust Act. The
def endants, while admitting this averment in the
witten statenent only stated that the suit has not
been filed by all the trustees, therefore, the suit was
not maintainable. The trial court recorded a finding
that the suit was maintainable. In the witten
statenment the defendants did not raise any plea that
the plaintiffs are not entitled for the benefit of the
Exenmption Notification, extracted above; it was al so
not pleaded that the rental income fromthe prenises
was not utilized for the purpose of the plaintiff
trust; so also they did not challenge the validity of
the said notification either before the trial court or
before the High Court. In-this view the H gh Court

rej ected the subm ssion made on behal f of the
appel l ants that in the absence of any pleading and the
proof tendered by the plaintiff no benefit of the
Exenption Notification in filing the suit and getting
the eviction decree could be granted to the plaintiff.
In para 11 of the inpugned judgnent the H gh Court has
hel d thus: -

"11. I n our opinion, therefore, the

trial court was perfectly justified in

proceedi ng on the basis that the

plaintiff is a religious trust and is

entitled to file a suit on the strength

of the exenption notification and al so

claima decree for eviction of the

def endant wi t hout taking recourse to

Section 12 of the Act. The decision

relied on by the |l earned counsel for the

respondent reported in 1998(1) MPWN

(113) is distinguishable on facts. In

that case parties joined issue on these

facts and hence it had becone necessary

for the plaintiff to prove the facts.

As held supra, such is not the case

here. "

The case relied on by the appellants in Bool chand
case (supra) is also distinguished, as is evident from
the paragraph extracted above. The |earned counsel for
the appellants in support of his subnissions also
relied on the decisions in (1) State of MP. vs.

Kanhai yal al [1970 MPLJ 973], (2) Chintanmani Chandra
Mohan Agarwal vs. State of MP. [1994 MPLJ 597] and
order dated 19.10.1995 passed in State of MP. and
another vs. Snt. Chintamani Agrawal and others [Civil
Appeal No. of 1995 (arising out of SLP (C) “No.
4360 of 1994)]. In our view these decisions do not
hel p the appellants having regard to a direct decision
of this Court in Betibai and others vs. Nathooram and
others [(1999) 6 SCC 368]. Distinguishing the aforesaid
decisions relied on by the | earned counsel for the
appel lants in Betibai's case (supra) in paras 5 to 7 of
the said judgnent the position is nade clear thus: -

"5. Lear ned counsel for the
appel | ants has contended that the
notification dated 7.9.1989 has al ready
been held to be bad by the Madhya
Pradesh High Court in Chintamani Chandra
Mohan Agarwal v. State of MP. (1994
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MPLJ 597). He also contended that this
Court in Mangilal vs. Shri Chuturbhuja
Mandir [(1998) 5 SCC 597] has also held
the notification to be bad. It is, in
these circunstances, contended that the
suit of the respondents was |liable to be
di sm ssed and the appell ants cannot be
evicted fromthe prem ses in question
except by invoking any of the grounds
set out in Section 12 of the Act. The
pl eas rai sed by the counsel for the
appel l ants, in our opinion, have no
subst ance.

6. The deci sion rendered by the Mandya
Pradesh Hi gh Court in Chintamani case
was chal |l enged in _an appeal filed in
this Court by the State of Madhya
Pradesh whi ch was di'sposed of by a Bench
of which ‘one of us, Saghir Ahnmad J., was
a Member and the notification dated
9.9.1989, by which the properties

bel onging to public charitable trusts
and the Wakf were exenpted, was uphel d.
It was in that judgnent held, inter alia
as under: -

"The State of Madhya Pradesh
in exercise of the powers
under sub-section (2) of
Section 3 of the MP.
Accommodat i on Control Act,
1961 (the Act), exenpted al
bui | di ngs owned by the Madhya
Pradesh Wakf Board (Board)
fromthe operation of the Act.
The notification dated

Sept enber 7, 1989 granting
exenption to the Board under
t he abovenenti oned provision
of the Act was chal |l enged
before the H gh Court. The
H gh Court quashed the
notification on the short
ground that there was no
material before the State
Covernment to reach the
satisfaction that it was
necessary to issue the

i mpugned notification.

Learned counsel for the
State of MP. has invited our
attention to the letter dated
March 26, 1976, by the then
Prime Mnister of India
addressed to the Chief
M nister of the State of MP.
suggesting, for the reasons
given in the said letter, to
grant exenption of the
provi sions of the Act to the
properti es owned by the Wakf.
Thereafter, the State of MP.
made enquiries from various
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other States in this respect.
On receipt of the replies, the
matter was consi dered and
thereafter, the exenption
notification was issued. W
are satisfied that there was
sufficient material before the
State Governnent for issuing
the i npugned notification. W,
therefore, set aside the

i mpugned judgnent of the High
Court. W seek support from
the judgnent of this Court in
S. Kandaswany Chettiar v. State
of T.N."

7. The decision of-this Court in
Mangi | al case upon which reliance has
been pl aced is distinguishable as the
only question pleaded in that case was
that since the notification dated
7.9.1989 has been held to be bad by the
H gh court in respect of wakf properties
only, the trust properties would
continue to be exempted fromthe
operation of the Act.  This plea was not
accepted and it was held that the
notification dated 9.9.1989 was a
conposite notification which applied not
only to the wakf properties but also to
ot her charitable trust properties, and
since this notification has been held to
be bad in respect of the wakf
properties, it would be bad for all

ot her properties, including trust
properties, which were sought to be
exenpted fromthe operation of the Act.
The validity of the notification was not
guestioned in that decision. Moreover,
it was not brought to the notice of
their Lordshi ps, who decided that case,
that agai nst the decision of the Madhya
Pradesh High Court in Chintamani case
Cvil Appeal No. 9909 of 1995 [arising
fromSLP (Civil) No. 4360 of 1994] was
filed in this Court, which was deci ded
on 19.10.1995 and the decision of the
Madhya Pradesh Hi gh Court was reserved
with a categorical finding that the
notification issued by the Madhya
Pradesh Governnment exenpting the wakf
and trust properties fromthe operation
of the Act was valid."

In the case of Kanhaiyal al (supra) the Exenption
Notification issued under Section 3(2) of the Act was
of 22.5.1963, with which we are not concerned. The
notification governing the present case is dated
7.9.1989. Even otherw se that case was rightly
di stingui shed on facts. W respectfully agree with the
decision in Betibai case (supra), since we do not have
any good reason to differ. Having regard to al
aspects in the present case we are unable to accept the
submi ssi ons of the | earned counsel for the appellants
to refer the matter to a | arger Bench for
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consi deration. The |earned counsel tried to make a

di stinction on the basis of |anguage used in the
Exenption Notification, which cane up for consideration
in S. Kandaswany Chettiar vs. State of Tam | Nadu and
another [(1985) 1 SCC 290], to which reference is made
in para 8 of the judgnent in Betibai case, which
reads: -

"8. It may be nentioned that simlar

notifications issued in other States, by

whi ch wakf and trust properties were

exenpt ed, have al ready been upheld by

this Court. As for exanple, the

notification issued by the State

CGovernment of Tami| Nadu exenpting wakf

and trust properties, was upheld by this

Court in S. Kandaswamy Chettiar vs.

State of T.N. Even this decision was

not brought to the notice of the |earned

Judges who di sposed of Mangil al case."

The | earned seni or-counsel for the appellants
tried to draw a distinction on the ground that the
provision for issuing Exenption Notification in the
case of Tam| Nadu i's different inasnuch as the whole
of the incone derived fromwhich is utilized for that
institution is not to be found unlike the provision
contained in Section 3(2) of the Act.  This Court in
Beti bai case, as already noticed above, has rejected
the contention. That apart, when the appellants have
not challenged the validity of the notification and
when they have failed to plead that whole of the renta
i ncomre derived fromthe accomodations in question.is
not utilized for the purpose of the trust, we do not
find any nerit in this submission of thelearned
counsel al so

Havi ng not rai sed any objection as to the
mai ntai nability of the suit on the ground that the suit
of the plaintiff was not naintainable on the basis that
the Exenption Notification does not cover their case
and that too in the absence of either adnitted or
established facts it is not possible for us to take a
different view W do not find any good or valid
reason to differ fromthe view taken by the H gh Court
in the inpugned judgnent. The appeal has no nerits.
Consequently the sanme is disnissed. There shall be no
order as to costs.




