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The correctness of the judgnent and order of a Division
Bench of the High Court at Calcutta is under challenge in
this appeal by the Commercial Tax authorities of the State
of West Bengal .

The first respondent was the-sole proprietary concern
of the late Biswanath Jhunjhunwalla; the second respondent
is his heir and legal representative. The first respondent
carried on business, principally in gunny bags, and was a
regi stered deal er wunder the Bengal Finance [Sal es Tax] Act,

1941 [now called the *‘Act’]. We are concerned in this
appeal with the assessnents of the first respondent for the
Assessnent years Chaitra Sudi 2023 and 2024. These

assessments were conpleted on 17th February, 1969, and 26th
March, 1969. Under the law as it then stood, nanely, Rule
80, sub-rule [5] of the Bengal Sales Tax Rules, 1941, the
assessments could have been re-opened only within a period
of 4 years for the relevant part of sub-rule [5] read thus:

"[5] The Conmi ssioner or any other

authority to whom power in this

behal f has ben delegated by the

Comm ssi oner, shall not, of his own

notion, revise any assessnent nade

or order passed under the Act or

the rul es thereunder if-

XXX XXX XXX

[ii] the assessment has been nmade

or the order has been passed nore

four years previously."

The Bengal Sal es Tax Odi nance, 1973, substituted sub-
section [1] of Section 26 of the Act. As substituted, sub-
section [1] of Section 26 read thus:

"26[ 1] The State Governnent may

make rules, wth prospective or

retrospective effect, for carrying
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out the purposes of this Act."

The Ordi nance was replaced by the Bengal Finance [Sal es Tax]
[Third Anendnent] Act, 1974.

Pursuant to the anendnment of Section 26[1] of the Act,
a Government Notification was issued on 30th March, 1974,
amendi ng, "with effect fromthe 1st Novenber, 1971", cl ause
[ii] of sub-rule [5] of Rule 80. Subsequent to such
amendnment, the relevant part of sub-rule [5] read thus:

"The Conmi ssi oner or any other

authority to whom power in this

behal f has been del egated by the

Conmi ssi oner shall not, of his own

notion, revise any assessnent nade

or order passed under. the Act or

the rul es thereunder if-

XXX XXX XXX

(ii) the assessment has been made

or-the order has been passed nore

than si x years previously."

On . 7th~ November, 1974, ~the Commercial Tax authorities
issued to the first respondent —notices reopening its
conpl eted assessnments for the Assessment Years Chaitra Sud
2023 and 2024 under -the provisions of the amended sub-rule
[5] of Rule 80. The then proprietor of the 1st respondent
filed a wit petition in the Calcutta H gh Court chall enging
the legality of these notices. The validity of the
amendnment of Section 26[1] of the Act was called in
guestion, and was upheld. [This contention need not detain
us because it is not passed.] It was argued on behal f of
the first respondent -t hat the right to re-open the
assessnments dated 17th February, 1969, and 26th March, 1969,
stood barred under the wunanmended provisions  of Rule 80[5]
[ii] when said Notification amending these provisions was
i ssued and, therefore, the notices were bad in law The
contention was uphel d. The High Court held that, by the
amendment of the rule, assessnents which had been conpl eted
could be revised within 6 years of the date /of such
conpl etion, but when the right to revise the assessnents
under the wunanmended provision of the rule stood barred on
the date the anmendnent was nade, such -assessnents coul d not
be re-opened or revised. The said Notification did not
either expressly or by necessary inplication confer any
power of revision of assessnments which stood barred on the
date on which it was issued. The H gh Court relied upon-the

decisions of this Court in S.S. Gadgil, |ncome-Tax Oficer
Bonbay, vs. Lal and Co., 1964 [8] S.C.R 72, and J.P. Jani
I ncome-Tax O ficer vs. |Induprasad Devshanker ~Bhatt, 72

. T.R 595. It quashed the noti ces.

Hence, this appeal by special |eave.

M. Tapas Ray, |earned counsel for the appellants, drew
our attention to the judgnents aforenmentioned. He subnitted
that the said Notification, issued under the provisions of
Section 26[1] of the Act, as amended, expressly stated that
the anmendment of the period of 4 years to 6 years in Rule
[ii] was with effect from 1lst Novenber, 1971. The said
Notification, therefore, in terns provided the date from
which the anended period of 6 vyears would operate. The
noti ces had been issued wthin such period and were valid.
The decisions of this Court in cases of S.S. Gadgil and J.P
Jani [ibid] were distinguishable in that no provision
expressly indicating when the retrospectively anended peri od
shoul d start had been nade.

M. H N Salve, learned counsel for the respondents,
laid stress on the fact that even at the tine when the
amendment of Section 26[1] was nade, the assessing officer
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had lost the power to re-open the assessments in question
He submitted that the words "with effect from 1st Novenber,
1972" in the said Notification should be read as meaning
that the amended provi sion woul d be appl i cabl e to
assessments nade after 1st Novenber, 1971. So read, no
assessnments that had achieved finality would be affected.
Re-opening was a matter of power, and of substantive |aw
where assessnents had reached finality. An intention should
clearly be evinced in the amendnments to confer the power to
destroy such finality. Such intention was not evinced in
the present case. Qur attention was drawn to the judgnent
in The Income Tax Oficer, Mdras vs. S.K  Habibullah
Madras, 1962 Supp. [2] S.C.R 716.

In the case of S. S Gadgil, this Court said, and the
passages are sel f-expl anatory:

"Section 18 of ~the ~Finance Act,

1956, is it is conmmon ground, not

given retrospective operation

before April 1,1956. The question

then i's, whether the Incone-tax

Oficer nay i ssue noti ce of

assessment to a person _as an agent

of a non-resident party under the

amended provi sion when the period

prescribed for such a notice had

before the amended Act cane into

force expired? I ndi sputably the

period for serving a notice of re-

assessment under t he unanmended

section had expired, and there was

inthe Act as it then -stood, no

provision for extending the period

beyond the end of the year fromthe

year of assessment. The |ncone-tax

Oficer could therefore comence a

proceedi ng under s. 34 on March 27,

1957, only if the anended section

applied and not otherw se. The

amendi ng Act came into force after

the period provided for the issue

of a notice under s. 34 before it

was anended had expired. It is

true that there was no determnable

poi nt of time between the expiry of

the prescribed tine wthin which

the notice could have been issued

agai nst the assessee under s. 34

provi so [Tii] bef ore it was
amended. But there was no
over | appi ng period either. Prima

facie, on the expiry of the period

prescri bed by S. 34 as it

originally stood, there was no

scope for issuing a notice unless

the Legislature expressly gave

power to the Incone-tax Officer to

i ssue notice under the amended

section notw thstanding the expiry

of the period under the unamended

provision or unl ess there was

overl apping of the period wthin

whi ch notice could be issued under

the old and the anended provision."
The court quoted with approval the followi ng observations in
Ahmedabad Manufacturing and Calico Printing Co. Ltd. wvs.
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S.C. Mehta, Incone-tax Oficer and another, 1963 Supp. [2]
SCR 92:
"Once a final assessnment has been
made, it can only be reopened to
rectify a m stake apparent fromthe
record [s, 35] or to reassess where
there has been an escapenent of
assessnment of incone for one reason
or another [s. 34]. Both these
sections which unable reopening of
back assessments provide their own
periods of tinme for action but
all ow these peri ods of tinme,
whet her for the first assessment or
for rectification, or for
reassessnent, nerely -create a bar
when that tine passed against the
machinery set up by the Income-tax
Act for the assessnent and |evy of
t he 't ax. They do not ~create an
exenptionin favour of the assessee
or grant an absolution on the
expiry of the period. The
liability is not enforceable but
the tax mmy again becone exigible
if the bar is renoved and the
taxpayer is brought within the
jurisdiction of \ the said nachinery
by reason of a new power. This is,
of course, subject to the condition
that the |aw nmust say that such is
the jurisdiction, either expressly

or by «clear inplication. If the
| anguage of the |aw has that clear
nmeaning, it rmust be given that
effect and where the | anguage
expressly so declares or clearly
i mplies it, t he retrospective

operation is not controlled by the

comencenent cl ause. "
The court said that the Legislature had given to Section 18
of the Finance Act, 1956, only a limted retrospective
operation, i.e., wupto 1st April, 1956. That provision had
to be read subject to the rule, that in the absence of an
express provision or clear inplication, the Legislature did
not intend to attribute to the anendi ng provision a greater
retrospectivity than was expressed mentioned nor to
authorise the Inconme-tax Oficer to conmence | proceedi ngs
whi ch, before the new Act cane into force, had, by expiry of
the period provided, becone tinme barred.

In the case of J.P. Jani. the decision in the case of
S.S. Gadgil was followed. It was contended on behal f of the
Revenue that Section 297[2][d][ii] of the Incone Tax Act,
1961, was wde in its sweep and it took in all assessnent
years after the 31st March, 1940, irrespective of the
guestion whether the right to reopen the assessnment in
respect of any such assessnent years was barred or not under
the 1922 Act when the 1961 Act cane into force. The
argunent was found unacceptabl e because such construction
was found unaccept abl e because such construction was
tantanmount to giving retrospective operation to t he
provision which was not warranted either by its express
| anguage or by necessary inplication. The provision did not
disclose in express terms or by necessary inplication that
there was a revival of the right of the Income Tax Oficer
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to reopen an assessnment which was al ready barred under the
1922 Act.

In the case of S.K Habibullah, the Incone-tax O ficer
had sought to rely wupon Section 35[5] which had been
i ncorporated by Section 19 of the Indian Income-tax
[ Anendment] Act, 1953, with effect from 1st April, 1952.
Clause [5] was one of a group of clauses added by the
Amendi ng Act which dealt wth the rectification of
assessnents. It dealt wth the inclusion of income or
correction of the incone of a partner in a firm consequent
upon assessment or re-assessnent of the firm of which he was
a partner. The Legislature by a fiction had regarded the
inclusion and correction as the rectification of a m stake
apparent from the record and prescribed a special ternina
reckoning for the period of four years within which the
rectification had to be  nade. Under clause [5] the
i nclusion of the shares in the assessment of the partners or
the correction thereof was deened to be a m stake apparent
fromthe 'record within the neaning of the section and sub-
section [1] applied thereto accordingly, the period of four
years being computed fromthe date of the final order passed
inthe case of the firm The discrepancy disclosed as a
result of the assessnent or re-assessment of a firm between
the share of a partner included in the individual assessnent
of that partner and his share disclosed in the assessnent of
the firm was not an error apparent fromthe record within
the nmeaning of Section 35(1) and the Legislature enacted a
fiction making the inclusion of the share in the assessnent
or correction thereof such a mstake. If the inclusion of
the share of correction of the  assessment were. an error
apparent from the record and failing under clause (1) of
Section 35, the enactnent of clause (5) was unnecessary. The
Legi sl ature having deliberately enacted a fiction of the
nature set out in clause (5), the court rejected the
contention raised by counsel for the Revenue that the
enact ment  of the fiction was ex- abundant i caut el a.
Rectification of the nature contenplated by clause (5) could
not have been effected wunder clause (1) . The |egislature
declared that what was not a m stake should for the purpose
of rectification of assessment be regarded as a  mistake
apparent from the record and provided a termnus for the
conput ati on of period of four years. The question which fel
to be considered was whether, relying wupon clause (5) pf
Section 35, an Inconme tax Oficer could rectify the
assessnment of a person a who was a partner in-a firmwhen
the assessment of the firmwas conpleted before 1st April
1952. The legislature had given to clause (5) a partia
retrospective operation. The provision enacted by clause (5)
was not procedural in character : it affected  the vested
rights of the assessee. Therefore, in the absence of
conpelling reasons the court would not be justified in
giving a greater retrospectivity to the provision than was
warranted by the plain words used by the |egislature. If by
the law prevailing at the time when the assessnment was nade,
no such result as was contenplated by the new clause (5)
arose, to give a larger retrospective operation than was
directed was to ascribe to the Legislature an intention
different fromthe one expressed and to make a | arger inroad
upon the finality of the assessnment than was permitted by
the Legi sl ature.

What, therefore, we have to seek is the clear neaning
of the said Notification. |If there be no doubt about the
neani ng, the amendnment  brought about by t he sai d
Notification nust be given full effect. |If the [|anguage
expressly so states or clearly inplies, retrospectivity nust
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be with effect from 1st Novenber, 1971, so as to enconpass
all assessnents nade within the period of six years
t heretof ore, whether they have becone final by reason of the
expiry of the period of four years or not.

By reason of the said Notification, wth effect from
1st Novenber, 1971, Rule 18(5)(ii) has to be read as barring
the conmi ssioner (or other authority to whom power in this
behal f has been del egated by the comm ssioner) fromrevising
of his own notion any assessnment nmade or order passed under
the Act. or the rules if the assessnent has been nade or the
order has been passed nore than six years previous to 1st
Novenber, 1971, Put conversely, wth effect from 1st
Noverber, 1971, Rule 18(5)(ii) permts the Conm ssioner (or
other authority) to revise of his own nption any assessnent
made or order passed under the Act or the rules provided the
assessment has not been nmde or the order passed nore than
six years previously. This being the plain neaning, the said
Notification must be given full effect. Full effect can be
given only if the said Notification is read as being
appl i cabl'e not only to assessnents which were inconpl ete but
also to assessnents which reached finality by reason of the
earlier prescribed period of ~ four years having elapsed.
Wer e | anguage as unambiguous as this is enployed, it nust
be assumed that ‘the legislature intended the anended
provision to apply even to assessnments that had so becone
final: if the intention was otherw se, the Legislature would
have so stated

In the result, the appeal is allowed. the judgrment and
order under appeal is set aside. The respondents shall be
entitled to proceed upon the notices dated 7th. Novenber,
1974, issued to the 1st respondent reopening its assessnents
for the Assessnment years Chaitri Sudi 2023 and 2024.

There shall be no order as to costs.




