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ACT:
Crimnal Trial-Detaining married woman with crimnal intent
-Detaining, if nust be against wll = of « woman- Sent ence,

enhancenent of-1ndian Penal Code, 1860 ( XLV of 1860), s.
498- Code of Crimnal Procedure, 1898 (V of 1898), s. 439.

HEADNOTE:

Onhe R the wife of S, disappeared from her -husband’ s ' house.
She was traced to the house of the appellants, A and his
brother B. Wien S went there and asked Ato let his wife go
with himA told himthat he had married her and B threatened
S and asked himto go away. The appellants were charged
under s. 498 Indian Penal Code for detaining R when they
knew or had reason to believe that she was the wedded wife
of S, with intent to have illict intercoursewith her. The
appel lants pleaded that R was not validly married to S and
that she had not been detained by theminasnuch as she  was
tired of living with S and had voluntarily and of her free
will cone to stay with them The Magistrate found the
appel lants guilty, convicted themand sentenced them to
undergo sinple inprisonnent for two nonths each. On appea
the Sessions Judge confirmed the conviction but reduced the
sentence to a fine of Rs. 50/- each. The appellants filed a
revision before the High Court. The H gh Court issued a
notice of enhancenment and after hearing the appellants
di smissed the revision and enhanced the sentence to rigorous
i mprisonnent for six nmonths each.

Held, that detention in s. 498 neans keeping back a wife
from her husband or any other person having the care of her
on behalf of her husband. Such keeping back may be by

force; but it need not be by force. It can be the result of
persuasion, allurenent or blandishments which nay have
either caused the willingness of the woman, or may have

encour aged, or co-operated with, her initial inclination to
| eave her husband. The object of the sectionis to protect
the rights of the husband and it cannot be any defence to
the charge to say that, though the husband has been deprived
of his rights, the wife is willing to injure the said rights
and so the person who is responsible for the willingness has
not detained her. A was rightly convicted as the charge of
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detention was proved against himon the findings of the
Courts below that he had offered to marry R and had thereby
ei ther persuaded or encouraged her to | eave her husband s
house. But the charge was not nade out against B as it was
not proved that he had offered any inducenent, bl andi shrent
or allurenent to R for leaving the protection of her husband
and for refusing to return to him

465

Sundara Dass Teva, (1868) IV Mad. H C. R 20; Ramaswany
Udayar v. Raju Udayar, A. 1. R (1953) Mad. 333 ; Enperor v.
Jan Mbohoned, (1902) IV Bom L.R 435; Broonfield, J., in
Enperor v.Mhiji Fula, (1933) I.L.R 58 Bom 88, Emperor v.
Ram Nar ayan Baburao Kapur, (1937) 39 Bom L.R 61; Mahadeo
Rama v. Enperor, A |l.R (1943) Bom 179; Prithi Mssir v.
Harak Nath Singh, I.L.R (1937) 1 Cal. 166; Bipad Bhanjan
Sarkar v. Emperor, |.L.R (1940) 2 Cal. 93; Banarsi Raut V.
Enperor, A 1.R (1938) Pat. 432 and Bansi Lal v. The Crown,
(1913) Punj. L.R 1066, approved.

Divatia, /J., in Enperor v. Mahiji Fula, (1933) I|.L.R 58
Bom 88, ‘Mabarak Shei kh v.-Ahnmed Newaz, (1939) 43 C.WN. 980
and Harnam Singh v. Enperor, Al.R (1939) Lah. 295,
di sapproved.

Held further, that the H gh Court was not justified in en-
hancing the sentence to six months rigorous inprisonment,
and it should have /only restored the sentence passed by the
trial Court. The question of sentenceis nornmally in the
di scretion of the trial Court and the High Court can enhance
the sentence only 'if it is satisfied that the sentence
i nposed by the trial Court is unduly lenient, or, that in
passi ng the order of sentence, the trial Court had
mani festly failed to consider the relevant facts. The
sentence of two nonths sinple inprisonnent inposed by the
trial Court was not so unduly or manifestly |enient as not
to neet the ends of justice.

JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTI ON: Crim nal Appeal ‘No. 187 of
1956.

Appeal by special |eave fromthe judgnment and order dated
Decenmber 7, 1955, of the Patha H gh Court in Crimnina
Revi sion No. 875 of 1954, arising out of the judgrment and
order dated WMay 31, 1954, of the Court of the Additiona
Sessions Judge at Arrah in Crimnal Appeal No. 293 of 1953.
B. K. Saran and K. L. Mehta, for the appellants.

B. H. Dhebar and T. M Sen, for the respondent.

1958. Novenber 14. The Judgnment of the Court was delivered
by

GAJENDERAGADKAR, J.-This crimnal appeal raises a /short
guestion about the construction of the word " detains
occurring in a. 498 of the Indian Penal Code. It arises in’
this way. The two appellants were charged before the ‘tria
magi strate under s. 498 of the Code in that on or about
Cctober 27, 1952, at the village Mohania they wongfully
det ai ned Mst.

59
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Rahmatia, the legally married wife of the conplainant Saklu
M an, when they knew or had reason to believe that she was
the wedded wife of the, conplainant and was under his
protection, wth intent to have illicit intercourse wth
her . The prosecution case was that Mst. Rahmatia had
di sappeared from her husband’ s house on COctober 21, 1952;
the conpl ai nant nade J. search for her for several days but
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was not able to trace her whereabouts. Utimtely he filed
a conplaint at the police station after he was inforned by
Shakoor Man (P. W 4) that he had seen the conplainant’s
wife at the house of the two appellants. The conpl ai nant
then went to the house of the appellants along with Shakoor
Man (P. W 4), Muisa Man (P. W 2) and Suleman Man (P

W 3); they saw the wonan in the house of the appellants
wher eupon the conpl ai nant asked appellant No. | Alangir to
let his wife go with himbut appellant No. | told him that
he had married her and appellant No. 2 warned him to get
away and said that, if he persisted, he would be driven out.
This story is corroborated by the three conpanions of the
conpl ai nant.

The appellants denied the charge. They pleaded that the
conpl ai nant had not validly married -the woman and that she
had not been detained by them . According to them the woman
was tired of living with the conplainant and that she had
voluntarily and of ~her free will come to stay wth the
appel | ant s.

The learned trial mgistrate believed the prosecution
evi dence, rejected the pleas raised by the defence, con-
victed the appellants of the charge franed and sentenced
them to wundergo sinple inprisonment for two nonths each

Thi s ol der of conviction-and sentence was chall enged by the
appel lants by their appeal before the court of sessions.
The appel late court confirmed the ~conviction of t he
appel | ant s but reduced their sentence from sinple
i mprisonnent for ‘two months to a fine of Rs. 50 or in

default sinple inprisonment for ~one nonth each. The
appel lants then noved the H.gh Court at Patna in its
revisional jurisdiction. Wen the revisional application
cane to be heard before Choudhary, J., the |learned judge
t hought

467

that the appellate court 'should not have reduced the
sentence inposed on the appellants by the trial nagistrate
and so he issued a notice against the appellants  calling
upon them to show cause why their sentence should not be
enhanced. This notice and the main revisional ~application
were ultimately heard by Ramaswarry —and Imam JJ., who
confirmed the order of conviction and enhanced the sentence
agai nst both the appellants by ordering that each of them

shoul d suffer six nmonths’ rigorous inprisonnent. An
application nade by the appellants to the H gh Court for a
certificate to appeal to this Court was  rejected. The
appel l ants then applied for and obtai ned special leave to

appeal to this Court. That is howthis appeal  has come
before us for final disposal

On behal f of the appellants, M. B. K Saran has urged /that
the wevidence in the case clearly shows that the woman was
di ssatisfied with her husband and had left his house and
protection voluntarily and of her free will. [|f having thus
left the house she cane to stay with the appellants and they
allowed her to stay with them it cannot be said that  they

have detained her within the nmeaning of s. 498. Accordi ng
to him the word " details " used in s. 498 nmust necessarily
imply that the woman detained is unwilling to stay with the
accused and has been conpelled so to stay with him against
her will, and desire. It is difficult to imagine that, if a
worman is willing to stay with a person, it can be said that
the person has detained her. That is not the plain
grammatical neaning of the word " detains ". It is this
argument which calls for our consideration in the present

appeal
At the outset it would be relevant to renenber that s. 498
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"occurs in Ch. XX of the Indian Penal Code which deals with
of fences. relating to marriage. The provisions of s. 498,
like those of s. 497, are intended to protect the rights of
the husband and not those of the wife. The gist of the
of fence under s. 498 appears to be the deprivation of the
husband of his custody and his proper control over his wfe
with the object of having illicit intercourse with her. In
this connection it would be material to conpare and contrast
t he

468

provisions of s. 498 with those of s. 366 of the Code.
Section 366 deals with cases where the woman ki dnapped or
abducted is an unwilling party and does not respond to the
crimnal intention of the accused. In these cases the
accused intends to conpel the victimafterwards to narry any
person agai nst her will or to force or seduce her to illicit
i ntercourse. In other words s. 366 is intended to protect
wonmen from such abduction or kidnapping. If it is shown
that the woman who is alleged to have been abducted or
ki dnapped. is a  nmjor and gave her free consent to such
abduction-_or —kidnapping, it may prina facie be a good
defence to a charge under s. 366. On the other hand s. 498
is intended to protect not the rights of the wife but those
of her husband; and so prima facie the consent of the wfe
to deprive her husband of his proper control over her would
not be material. It is the infringenment of the rights of
t he husband coupled with the intention of illicit
intercourse that is the essential ingredient of the offence
under a. 498. Incidentally it nmay be pointed out that the
of fence under s. 498 is-a mnor offence as conpared with the
of fence under s. 366.

The policy underlying the provisions of 's. 498 may no doubt
sound inconsistent with the nodern notions of the status of
worren and of the nutual rights and obligations ' under
marriage. |Indeed M. Saran vehemently argued before us that
it was time that ss. 497 and 498 were deleted fromthe Pena
Code. That, however, is a question of policy wth which
courts are not concerned. It is no doubt true that if the
words wused in a crimnal statute are reasonably capable of
two constructions, the construction which is favourable to
the accused should be preferred; but in construing the
rel evant words, it is obviously necessary to have due regard
to the context in which they have been used; and, as we w |1
presently point out, it is the context in which the word"
detains " has been used in s. 498 that is substantially
agai nst the construction for which the appellant contends.
Section 498 provides:

469

" \Whoever takes or entices away any wonman who i s and whom he
knows or has reason to believe to be the wife of any /other
man, fromthat man, or from any person having the  care of
her on behalf of that man, with intent that she my have
illicit intercourse with any person, or conceals or detains
with that intent any such woman, shall be punished wth
i mprisonnent, of either description for a term which nmay
extend to’ two years, or with fine, or with both.

It would be noticed that there are three ingredients of the
secti on. The of fender nmust take or entice away or concea
or detain the wi fe of another person fromsuch person or
from any other person having the care of her on behalf of
the said person. He nust know or has reason to believe that
the woman is the wife of another person; and the taking,
enticing, concealing or detaining of the wonman nust be wth
intent that she may have illicit intercourse wth any
per son. It is «clear that if the intention of illicit
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intercourse is not proved the presence of the first two
i ngredi ents would not be enough to sustain the charge tinder
s. 498. It is only if the said intention is proved that it
becores necessary to consider whether the two ot her
i ngredi ents are proved or not.

It is plain that four different kinds of cases are con-
templated by the section. A wonman nay be taken away or
enticed away or conceal ed or detained. There is no doubt
that when the latter part of the section refers to any such
worman, it does not nmean any worman who is taken or enticed
away as described in the first part, but it refers to any
worman who i s and whom the of fender knows or has reason to
believe to be the wfe of any other nman. It is not
seriously disputed that in the first three classes of cases
the consent of the woman would not matter if it is shown
that the said consent is induced or encouraged by the
of fender by words or acts or otherw se. Wether or not any
i nfl uence proceeding fromthe offender has operated on the
m nd of the wonman or has co-operated with or encouraged her
inclimations would always be a question of fact. If, on
evidence, the court is satisfied that the act of the woman
in

470

| eaving her husband was caused either by the influence of
al lurement or bl andi shnents proceeding from the offender
that nmay be enough to bring his case within either of the
three classes of cases nentioned by s. 498, In this
connection, when the consent or the free will of the woman
is relied upon in defence, it~ is necessary to examne
whet her such alleged consent-or free will was not due to
al lurerment or bl andi shnents or encouragenent proceedi ng from
t he of fender.

It is, however, urged that, when the latter part of the
section speaks of detention, it nmust prima facie refer to
the detention of a wonan against her wll. It may be
conceded that the word " detains" may denote detention of a
person against his or her will ; ‘but in the context of the
section it is inpossible to give this neaning to 'the said
word. |f the object of the section had been to protect the
wife such a construction would  obviously have been
appropriate; but, since the object of the section is to
protect the rights of the husband, it cannot be any defence
to the charge to say that, though the husband has been

deprived of his rights, the wife is willing to injure the
said rights and so the person who is responsible for her
wi | Ii ngness has not detained her. Detention in the  context

must nean keeping back a wife from her husband or any other
person having the care of her on behalf of her husband wth
the requisite intention. Such keeping back may be by force;
but it need not be by force. It can be the result of
persuasion, allurenent or blandishnents which may either
| eave caused the willingness of the woman, or nay have
encour aged, or co-operated with, her initial inclination, to
| eave her husband. It seenms to us that if the wllingness
of the wfeis immterial and it cannot be a defence in
cases falling tinder the first three categories nentioned in
s. 498, it cannot be treated as material factor in dealing
with the | ast category of case of detention nmentioned in the

said section. Therefore, we are satisfied that the High
Court was right in holding that the charge of detention has
been proved against appellant No. | inasmuch as both the
courts of facts have found that

471

he had offered to marry Mst. Rahmatia and thereby either
persuaded or encouraged her to | eave her husband s house.
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It may be that Rahmatia was dissatisfied with her husband
and wanted voluntarily to |eave her husband; but, on the
evidence, it has been held that she nust have been
encour aged or induced not to go back to her husband because
she knew that she would find ready shelter and protection
with appellant No. 1 and she nust have | ooked forward to
marry him In fact appellant No. 1 clains to have narried
her. Thus there can be no doubt that he intended to have
illicit sexual intercourse with her. That is the effect of
concurrent findings of fact recorded agai nst appellant No.

; and it would not be open to him to challenge their
correctness or propriety in the present appeal

This section has been the subject-matter of several judicia
decisions and it appears that, except for a few notes of
dissent, there is a fair amount of unanimity of judicia
opi nion in favour of the construction which we feel inclined
to place on the word " detains ins. 498. It is, however,
true that the relevant decisions, to sonme of which we would
presently refer disclose a striking difference of approach
in dealing with questions of fact. It would appear that
t hough the relevant portion of the section has received the
same construction in dealing with same or simlar facts, the
| earned judges have differed in their conclusion as to
whet her the accused person had been guilty of conduct which

would bring his casewithins. 498. This, however, is a
difference in the /method of approaching evidence and
assessing its effects. It would be futile and even i nproper

to consider whether ‘a particul ar conclusion drawn from the
specific evidence ‘adduced in the case was right or not.
What is inportant in such casesis to see how the section
has been construed and, as we have just indicated, in the
matter of construction there appears a fair amount of
unanimty. Let us now refer to sonme of the decisions cited
bef ore us.

In 1868, the Madras Hi gh Court held in Sundara Dass Tevan
(1) that depriving the husband of his

(1) (1868) IV vad. H C R 20.

472

proper control of his wife for the purpose of illicit inter-
course is the gist of the offence just-as it is the offence
of taking away a wfe under the same section; and a
det ention occasi oni ng such deprivation may be brought about
sinmply by the influence of allurenment and bl andi shnent. On
the facts of the case, however, the court was not satisfied
that the accused bad offered any such  allurenent or
bl andi shnent and so the order of conviction passed  agai nst
the appell ant was quashed. It appears that the construction
put by the Madras Hi gh Court on s. 498 in this case has been
generally accepted in the said High Court (Vide: Ramaswany
Udayar v. Raju Udayar (1) ).

The Bonbay Hi gh Court has taken the sane view in Enperor v.
Jan Mahoned (2). It was held by the High Court that the
of fence contenmplated by & 498 is conplete if it appears that
the accused went away with the woman in such a nmanner as to
deprive her husband of the control of his wife; the fact
that the wonan acconpani ed the accused of her own free wll
does not dimnish the crinmnality of the act. Even in this
case, the court was unable to discover any evidence, direct
or indirect, about the intention of the accused or any
al lurement or blandi shnent offered by himand so the order
of conviction passed against the accused was set aside.
This question cane to be considered by the said Hi gh Court
again in Enperor v. Mhiji Fula (3). M. Justice Broonfield
who delivered the main judgrment of the Bench has expressed
the viewthat " the word | detains ' neans, by deprivation,
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and according to the ordinary use of the language | keeps
back"'; and he adds that ,there may be various ways of
keepi ng back. It need not necessarily be by physical force.
It may be by persuasion or, as the Court " (Madras High
Court) " has observed in this particular case" (Sundara Dass
Thevan (4)) " by allurement or bl andi shnment ". On the facts,
however, it appeared to the trial court that the conduct of
the accused did not bring his case within the mischief of s.
498. The wi fe of the conplai nant had been taken

(1) A I1.R (1953) Mad. 333.

(3) (21933) |I.L.R 58 Bom 88, 92.

(2) (1902) IV Bom L. R 435.

(4) (1868) IV Mad. H C. R 20.

473

away by her brother and she was subsequently married by
natra marriage to the accused.. The conplainant |earnt about
this incident and went to the accused to ask him to allow
his wfe to go back to him On seeing the conplainant and
his friends the accused came out wth a dharia and
threatened the conplai nant and hi s conpani ons who then re-
turned to their village. ~The conduct of the accused’ when

t he conpl ai nant approached him it was said, cannot
necessarily indicate that~ the accused had detained the
wormrran. This was the' view taken by the trial court who

acquitted the accused ; on appeal the High Court saw no
reason to differ and so the order of acquittal was confirned
by it. Divatia, J., who delivered the concurring judgnent
apparently differed fromBroonfield, J., in regard to the
construction of the word " detains He agreed that the
schenme of s. 498 showed that though the wonan nmay be
perfectly wlling to gowiththe man the offence of taking
or enticing away woul d occur because it sinply consists of
taking or enticing away a wonan w t hout anything nore; but
according to him in the latter part of the section, | which
speaks of concealing or detaining the worman, the woman woul d
be detained only if she is prevented from going in any

quarter where she wants to go. In our opinion, this
construction is not sound. It is not easy to see’ how the
act of concealing the wonan woul d necessarily -inport any
consi derations of the consent of the woman ; besides,

according to Divatia, J., hinmself, the worman's Consent would
be irrelevant in the cases of -taking or enticing her away.
If that be so, it is difficult to make her consent relevant
and decisive in dealing with the cases of detention

Unfortunately the |earned judge does not ~appear to  have
appreci ated the fact that the prinmary and the sol e object of
S. 498 is to protect the husband' s rights and not the rights
of the wife. If it is shown that the woman's inclination to
stay away from her husband was either instigated or
encouraged by the offender, she can be said to have been
det ai ned or kept away from her husband within the meaning of
the section

60
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though at the tinme of the detention she may be willing to
say with the offender. The sane view has been expressed by
Broonfield and Sen, JJ., in Enmperor v.Ram Narayan Baburao
Kapur (1) and by Beaunmont C.J., and Sen, J., in Mahadeo Ramm
v. Enperor (2). W may point out that in both these cases
the court was have detained the wonan.

The Calcutta H gh Court appears to have put a simlar

construction on the word "detention". In Prithi Mssir v.
Harak Nath Singh (3) it has been held by the said H gh Court
that " the word °' detention’” is ejusdem generis wth

enticement and concealnment. It does not inply that the
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worman is being kept against her will but there nust be
evidence to show that the accused did sonething which had
the effect of preventing the woman fromreturning to her

husband ". On the nerits, however, the court held that the
learned trial magistrate had not cone to any definite
finding of fact. |In fact it did not appear that the accused

was keeping the conplainant’s wife as his mstress; and on
the whol e, the court was not satisfied that the accused was
responsi ble for the conduct of the conplainant’s wife for
| eaving her husband’s house and so detention was held not
proved against the accused. In Mabarak Sheikh v. Ahned
Newaz (4) the sane High Court held that there can be no
detention of a woman within the neaning of s. 498, second
part, if the woman is an absolutely free agent to go away
fromthe person charged whenever she likes. |t appears that
the | earned judges were inclined to hold that there could be
no detention if the woman was an absolutely free agent to go
away fromthe person charged whenever she likes to do so;
and in support of this view they have referred to sone of
the decisions which we have already considered. Wth
respect, it appears that the effect of the earlier decisions
has not been properly considered and the findings of fact
recorded in the said decisions are assunmed to |end colour
to, and nodify, the construction of the section

(1) (1937) 39 Bom L.R 61.

(3) I.L.R [1937] 1 Cal. 166.

(2) A l.R (1943) Bom 179.

(4) (1939) 43 C.WN. 980.
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adopted by them Besides, the relevant observations appear
to be obiter because, on the facts, it was found in this
case that the woman was not a free agent and so the charge
agai nst the accused under s. 498 was hel d establi shed. In
Bi pad Bhanj an Sarkar v. Emperor (1), Henderson and Khundkar
JJ., have considered the word " detains in the same manner
as we have done. However, as in many other cases, in this
case al so, the court found that there was absol utely nothing
to show that the accused had done anythi ng which could bring
his case within the m schief of s. 498.

The Patna Hi gh Court, in Banarsi Raut v. Enmperor (2), has
held that providing shelter to a married wonan is such _an
i nducement as to ampunt to detention w thin the neaning of

s. 498. This case shows that where a married wonan was
found living in the house of the accused for sonme tine -and
sexual intercourse between them had been established, the

court was inclined to draw the inference that there was per-
suasi on or inducenent of the woman as would cone within the
meaning of the word " detention This is a case on._ the
other side of the line where on facts the inference was
drawn agai nst the accused.

The Lahore Hi gh Court has taken a sinmilar view as early as
1913 in Bansi Lal v. The Crown (3 ). The court has held that
where the accused had provided a house for the wonan. where
she stayed after deserting her husband under the protection
of the accused as his mistress, it was active conduct on-his
part which was sufficient to bring himwithin the terns of

s. 498. In 1939, however, a Division Bench of the Lahore
H gh Court has taken a contrary viewin Harnam Singh v.
Enperor (4). |In this case the revisional application filed

by Harnam Singh against his conviction under s. 498 was
first argued before Din Mihanmad, J., who referred it to a
Di vi sion Bench because he thought that the question of |aw
raised was of some inmportance. 1In his referring judgnent
the [|earned judge nentioned sonme of the relevant decisions
to which his attention was drawn and indicated his own view
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t hat

(1) I.L.R [1940] 2 Cal. 93.

(3) (1913) XIV Punjab L. R 1066.

(2) A Il.R (1938) Pat. 432.

(4) A I1.R (1939) Lah. 295.
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the word det ai ns woul d naturally inply sone overt act on
the part of the person who detains in relation to the person
det ai ned. He thought that nere blandishnment would not
constitute any relevant factor in the matter of detention

The matter was then placed before a Division Bench
consisting of Young, C. J., and Blacker, J. Unfortunately
the judgnment of the Division Bench does not discuss the
guestion of the construction of s. 498 ; it nmerely records
the conclusion of the court in these words: " In our
opinion, the word " detains " clearly inplies sone act on
the part of the accused by which the woman’s novenments are
restrained and this again inplies unwillingness on her part.
Det enti on cannot i ncl ude persuasi on by nmeans of
bl andi shnents or simlar inducenents which would | eave the
worman free to go if she wished ". The |learned judges also

added that they were of the opinion that the word " detains
" cannot be reasonably construed as having reference to the
husband. In our  opinion, these observations do not

correctly represent the true purport and effect of the
provi sions of s. 498.

The position, therefore, is that, onthe findings of fact
made by the | ower courts against appellant No. | it nust be
hel d that he has been rightly convicted under s. 498.

That takes us to the question of sentence inposed on him by

the High Court inits revisional jurisdiction. W are
satisfied that the Hi gh Court was not justified in directing
appellant No. | to suffer rigorous inprisonnent for six
nmonths by way of enhancenent of  the  sentence. It is
unnecessary to enphasise that the question of sentence is
normally in the discretion of the trial judge. It 'is for
the trial judge to take into account al | rel evant

circunst ances and deci de what sentence woul d neet 'the ends
of justice in a given case. The High Court undoubtedly has
jurisdiction to enhance such sentence under s. 439 “of the
Code of Crimnal Procedure; but this jurisdiction can _be
properly exercised only if the H gh Court is satisfied that
the sentence inmposed by the trial judge is unduly |enient,

or, that, in passing the order of sentence, the trial |udge
had mani festly failed to consider the
477

rel evant facts. It may be that the H gh Court thought that
the appellate order passed by the Sessions Judge nodifying
the original sentence was wong, and in that sense, the
issue of notice under s. 439 of the Code of Crimna

Procedure against appellant No. 1 to show cause -why his
sentence should not be enhanced may have been justified,;
but, in enhancing the sentence, the H gh Court should, we
thi nk, have restored the sentence passed by the trial judge
hi nsel f. It is true that, in enhancing the sentence, the
Hi gh Court has observed that * wonmen in this country,
whet her chaste or unchaste, nust be protected and that it is
the duty of the court to see that they are given sufficient
protection ". W are inclined to think that the considera-
tion set out in this observation is really not, very hel pfu

and not decisive because, as we have already observed, s.
498 does not purport to protect the rights of wonen but it
saf eguards the rights of husbands. Besides, in the present
case, it is clear that Mst. Rahmatia, who is a wonman of
| oose nor al character, was di ssati sfied with t he
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conpl ai nant, who is her second husband, and was willing to
marry appellant No. 1. In such a case, though appellant No.
| is guilty under s. 498, it is difficult to accept the view
of the High Court that the sentence of two nonths’ sinple
i mprisonnent inposed on him by the trial court was so
unduly or manifestly lenient as not to neet the ends of
justice. It would not be right for the appellate court to
interfere with the order of sentence passed by the tria

court merely on the ground that if it had tried the case it
woul d have inposed a slightly higher or heavier sentence.
W would accordingly nodify the order of sentence passed
against appellant No. 1 by reducing it to that of sinple
i mprisonnment for two nonths.

The case of appellant No. 2 is clearly different from that
of appellant No. 1. The findings of fact recorded by the
courts bel ow do not inplicate appellant No. 2 in the act of
per suasi on or of fering bl'andi shnents or inducenents to Mst.
Rahmatia. = The only evidence against this appellant is that
when the conplainant went to take away his wi fe appellant
No. 2 threatened

478

hi m The record shows that appellant No. 2 is the brother
of appellant No. 1; and, if knowing that Rahmatia had
married his brother, appellant No. 2 told the conplainant to
wal k away, that cannot legally justify the.inference that he
nust have offered any inducenent, blandishnent or all urenent
to Rahmatia for |eaving the protection of her husband and
refusing to returnto him Indeed the courts bel ow have not
consi dered the case of this appellant separately on its own
nmerits at all. In our opinion, the conviction of  appellant
No. 2 is not supported by any evidence on the record. The
result is the appeal preferred by appellant No. 2 is
al l owed, the order of conviction and sentence passed agai nst
him is set aside and he is ordered to~ be acquitted and
di schar ged.

Appeal of appellant No. 1 dism ssed.

Appeal of appellant No. 2 all owed.




