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CASE NO. :
Review Petition (civil) 1111-1112 of 2002
Appeal (civil) 3337-3338 of 2002

PETI TI ONER
Chai rman, State Bank of India and anot her

RESPONDENT:
Vs.
All Oissa State Bank O ficers Associ ati on and anot her

DATE OF JUDGVENT: 31/07/2003

BENCH
K. G BALAKRI SHNAN & ( B. N. SRI'KRI SHNA

JUDGVENT:

JUDGMENT
SRI KRI SHNA, J.

These review petitions have been filed by the State Bank of India
which is the unsuccessful Appellant in Civil Appeal Nos. 3337-3338 of
2002.

The circunstances under ~which the present review petitions ari se,
briefly recounted, are as follows:-
The Review Petitioner is a nationalised bank and Respondent No. 1,
Al Oissa State Bank O ficers Association (hereinafter referred to as
"Respondent association") is stated to be a regi stered unrecogni sed uni on
representing less than 9 percent of the officers in the Orissa Crcle, having
menber ship of only 300 officers of the Petitioner bank in the Orissa circle as
agai nst the total nunber of about 2900 officers. The association filed a
public interest litigation in the H gh Court of Orissa, Cuttack claimng parity
with the office bearers of another union known as the State Bank of India
O ficers Association, which had been recogni sed by the managenent of the
Petitioner bank for the purpose of collective bargaining. The main grievance
put forth by the Respondent association in the said petition was that the
Petitioner bank had adopted a policy of hostile discrimnation agai nst them
and was show ng undue favour to the other union whichclaims to represent
the mapjority of the officers.

By the judgnent dated 24.11.98 the wit petition was all owed
directing inter-alia as under: -
"For the foregoing reasons we set aside
Paragraph 2 of the staff circular No. 91 of 1997 . f
the same is still in force and direct the opposite
parties to confer such rights on the petitioner-
Associ ation as are available to themunder Rule 24
of the Verification Rules.

The Managenent of the State Bank of I|ndia

are also directed to keep in mnd the observations
made in this judgrment while dealing with its

enpl oyees; officers and their Unions, recognised
or unrecognised."

Before the Hi gh Court, the Respondent association had relied on a set

of rules known as "The Rules For Verification Of Menbership And
Recognition O Trade Unions Rules, 1994". Particul ar reference was nmade

to Rule 24 thereof which confers sonme rights on unrecognised Unions. It is
not clear fromthe record as to under what provision of |aw the aforesaid
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rul es have been prescribed. Counsel appearing for the Review Petitioner

and the Respondent who appeared in person, were unable to throw |ight on

the statutory efficacy of the said rules. In any event, the H gh Court had
itself noticed in its judgnent that the rules were not binding under any
provision of law, and this fact is not disputed at the bar. Despite hol ding that
these rules were not binding, the H gh Court held that the spirit and
principle behind Rule 24 was a salutary one and, therefore, the Petitioner
bank should permt the Respondent association, albeit that it was
unrecogni sed, to neet and di scuss with the enployer or a person appointed

by the enployer the grievances of individual menbers relating to his service
conditions. On this reasoning, the H gh Court issued a Wit of Mandamus to

the Review Petitioner bank directing it to inplement the principle, if not the
provi sions, of Rule 24(a). This direction was challenged in Civil Appea

Nos. 3337 - 3338 of 2002. These Civil Appeals were dismssed by a

judgrment of this Court dated May 6, 2002. The judgnment specifically

records the observation of the Hi gh Court that, although Rule 24 of the
Verification Rules itself does not apply, the principle behind the rule can be
extended to any nornmal, unrecognised Union, even if it is not a union of

wor knen. I't was al so observed in the judgnment that rules under the Indian
Trade Uni'ons Act had been franed with a view to avoid arbitrariness, bias

and favouritismin the matter of recognition of trade unions, that procedure
prescribed therein was intended to ascertain which of the trade unions really
conmands the support of the majority of the enpl oyees and that such a
procedure is intended to enable both the trade union and the enployer to

carry on collective bargaining efficaciously so that industrial peace would be
mai nt ai ned and the work of the establishnment could be carried on nornmally.

The Bench took notice of the possibility of nultiple trade unions com ng

into existence in the industry and was of the view that, though such non-
recogni sed uni ons may not have the right to participate in the process of

col l ective bargai ning with the enpl oyer over issues concerning the worknen

in general, they had the right to neet and discuss with the enpl oyer or any
person appoi nted by himissues relating to individual grievances of

enpl oyees. Hence, it was observed in the judgnent: -

"It follows, therefore, that the

management / enpl oyer cannot outrightly refuse to

have di scussions with a non-recognised union in

matters relating to service conditions of individua

menbers and the other matters incidental thereto."

After noticing the judgment of this Court in the Balmer Lawie
Wor kers’ Union, Bonbay & Anr. v. Balner Lawmie & Co. Ltd. & Os.
[(1985) 2 SCR 492] this Court went on to observe:

"The judgnent of the Hi gh Court disposing of the

wit petition and the order disposing of the review

petition filed on behalf of the nanagenent nake

the position anmply clear that the rights and

privileges vested in a non-recogni sed associ ation

are limted to espousing the grievances of

i ndi vidual nmenbers relating to their service

conditions and representing themin donestic or

departnental enquiries held by the enpl oyer and

not proceeding before the conciliation officer

| abour court, industial tribunal or arbitrator. The

H gh Court has not conceded any right to the non-

recogni sed union to participate in discussions

relating to general issues concerning all workmen."

The review petitioner has urged two points in support. First, that even

the majority union does not have the right of negotiation or representation
with respect to individual grievances and denial of this right to a union,
which was admittedly a minority union, could hardly be said to be
discrimnatory as the High Court seens to have assuned. On the contrary, it
is urged that conferring such a special right on the minority union would
amount to reverse discrimnation. Secondly, it is contended that in Conmon
Law there is no obligation on an enployer to confer upon a union the right
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to represent individual enployees and unless such a provision is expressly
nade by any statute or statutory rules, the enployer is not obliged to grant
any such right. The Hi gh Court has found that the 1994 Verification Rul es

do not apply. In any event, the State Bank as a public sector bank had

created its own efficacious grievance settlement machi nery and there was no
justification for the High Court to inmport the principle, if any, fromRule 24
of inapplicable rules to override the grievance redressal machi nery which

was already in place. The petitioner contends that these subm ssions have

been lost sight of in the judgment, which is sought to be reviewed. Hence,

the review petition.

A reference to the counter affidavit in the Cvil Appeals filed by the
General Secretary of State Bank of India Oficers Association brings hone

the fact that, as a matter of |ong practice and usage, bipartite relations had
been nai ntained only with the majority/recogni sed associ ati ons, but issues
relating to individual grievances had to be processed through the grievance
redressal procedure as they were not discussed with the majority/recognised
associ ations. The said affidavit places on record the grievance procedure
with regard to redressal of individual grievances. A perusal of the said

gri evance procedure (Annexure A2) clearly shows that there is a three-tier
system of ~dealing with individual grievances. First, an individual grievance
is to be made to an Initial Authority in respect of the department or section
or branch in which the official is working directly. If there is failure to
render satisfaction or give decision within the prescribed tinme, an appea
may be made to the Appellate Authority. If no decision is given by the
Appel l ate Authority, within the prescribed tine frame, then the conplaint

may be referred to a Gievance Comittee consisting of two representatives

of the bank and two representatives of the supervising staff nominated by the
Supervi sing Staff Association. The decision of the majority of members of

the said conmttee shall prevail. This grievance procedure brings out the
fact that the privilege of discussing individual grievances of the officers has
not been given even to the trade unions representing the majority of the

of ficers.

In all proceedi ngs under the grievance procedure, the officer

concerned may appear hinself or in addition have his case represented by a
colleague. It is of significance that no union representative as such is

al | oned.

The existing grievance procedure has been functioning smoothly for

the | ast several decades. The rejoinder affidavit filed by the Petitioner bank
al so places on record several circulars by which the grievance procedure has
been brought into place. It also indicates the nature of grievances to be
addressed under the grievance procedure, the manner of disposal of

gri evances, appeals and consideration of the grievance by the Gievance
Conmittee. The grievance procedure circulars clearly indicate that any

di sciplinary action taken in accordance w th theterms and conditions
governing the official service shall not constitute a grievance to be processed
under the said procedure. It is nade clear that any action taken against

i ndi viduals for disciplinary purposes would not and could not formthe
subject matter of an individual grievance to be ventilated under the

gri evance procedure nachinery. It is also nade clear that the union

recogni sed by the enployer, which represents nore than 90 percent of the

of ficers enployed in the concerned circle, had al so not been conferred this
privilege of representing its nmenbers in grievance proceedings. As far as
representation in such proceedings is concerned, it is confined to a co-

enpl oyee or co-officer, irrespective of the trade union affiliation of the
del i nquent enpl oyee/ of fi cers.

For the Respondent association, however, it is contended that there is

no | aw under which the representative character of the nmajority association
has been determined. It is also contended that there is no statutory provision
whi ch coul d decide as to which of the contending trade unions really
represents the concerned enpl oyees. In these circunstances, it is urged that
the judgnent of the High Court took a reasonable view, nanely, that the
non-recogni sed trade unions should al so be accorded the right of

representing individuals and ventilating their grievances by hol di ng

di scussions with the enployer which is precisely what has been accepted
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and reiterated in the judgnment of this court dated May 6, 2002. It is,

therefore, contended that there is no scope whatsoever, much | ess any need,

to review the judgment.

In our view, the contention urged by the Counsel for the Review

Petitioner has nerit and needs acceptance. There is no Conmon Law ri ght

of a trade union to represent its menbers, whether for purposes of collective
bar gai ni ng or individual grievances of nenbers. This is an inroad nade into

the Conmon Law by special statutes. Either the special statute operates

proprio vigore, or it does not. In the situation before us, it is undisputed that
Rul e 24(a) on which the Respondent association and the H gh Court placed
reliance, has no application. This is accepted even in the judgment under

revi ew. Nonet hel ess, on general principles of equity, justice and fair play the
j udgrment under review holds that the mnority trade union should al so be

af forded an opportunity of ventilating individual grievances of its nenbers.

It appears to us that, in doing so, the attention of this Court was not adverted
to the el aborate grievance procedure nachinery which is in existence and the
details of which are placed on record.

Havi ng consi dered the matter inits entire perspective, we are inclined

to agree with the subm ssions, of the Review Petitioner. W do not think that
denyi ng such a right of representation to the nminority union, when such a
right is not conceded even tothe nmajority union, amounts to discrimnation
requiring redressal at the hands of the High Court. It is also not possible for
the High Court to exercise its powers under article 226 to direct an enpl oyer
to bring into existence such a system of representation in grievance

procedure. In the absence of arbitrariness or discrimnation, in our judgnent,
there was no scope at all for interference in exercise of wit jurisdiction. It is
urged by Shri Salve for the Review Petitioner that the application of such a
principle in one zone might create serious repercussions all over, since the
bank has branches throughout the country. We-al so noticed that the

appropriate government in respect of the State Bank of India is the Centra
CGovernment and the rules nade by the State Governnent cannot be enforced
against it. Considering all aspects of the matter, it appears to us that the
review petitions nmust be allowed, as these crucial issues were not considered
in the judgment under review.

In the result, we allow the review petitions and recall the judgnment
dated May 6, 2002. Consequently, the judgnent dated May 6, 2002 in Cvi
Appeal Nos. 3337-3338/2002 is recalled. Cvil Appeal Nos. 3337-3338 of
2002 are allowed and the judgnents of the High Court of Oissa, Cuttack
are set aside. The wit petitions fromwhich the said judgments arose are
di sm ssed

No costs.




