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Bonbay Rents, Hotel and Lodgi ng House Bates Control Act,

1947, (Bonbay Act LVII of 1947)-Section 18(1)-Wrds " in
respect of "--Meaning of Receipt of noney by landlord or any

per son on his behalf--0n execut ory contract - Whet her
puni shabl e under the Act.

HEADNOTE

Section 18(1) of the Bonbay Rents,..,......... Control Act
1947 provides; -
“ If any landlord either hinself or through -any ‘person
acting or Purporting to act on his behalf............
receives any fine, premumor other like sumor deposit _or
any consideration, other than
159
the standard rent in respect of the grant, renewal or
continuance of a | ease of any prem ses such |andlord or
in the manner indicated by the section
Held, that the words " renewal or continuance of a |ease
clearly suggest that there nmust be a renewal or | continuance
of a subsisting | ease. They would not cover an executory
contract to grant a | ease.
Gving the words " in respect of " their w dest < neaning,
viz., relating to or " with reference to " it is  plain
that this relationship nmust be predicated of the ' grant,
renewal or continuance of a | ease and unless a | ease cones
into existence sinultaneously or near about the tine that
the noney is received it cannot be said that the receipt was
" in respect of the grant of a lease. The relationship of
landlord and tenant does not come into existence till a
| ease comes into existence, in other words, there is no
rel ati onship of landlord and tenant until there is a dem se
of the property which is capabl e of being taken possession
of .
The section does not nake the intention punishable, it makes
an act punishable which is related to the existence of a
| ease. It does not meke receipt of nmoney on an executory
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contract punishable.
London and North EasterN Railway Co. v. Berriman (1946
A. C. 278, 295) referred to.

JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTI ON: Crim nal Appeal No. 18
of 1953.
Appeal under article 134(1)(c) of the Constitution of India
from the Judgnment and Order dated the 18th February, 1953,
of the Hi gh Court of Judicature at Bonbay in Crimnal Appea
No. 592 of 1952 arising out of the Judgnent and Order dated
the 21st May, 1952, of the Court of the Pr esi dency
Magi strate, 19th Court,  Bonbay, in Case No. 147/ P/
1951.
B. H. Lulla and Rajinder Narain for the appellants.
Porus A. Mehta for the respondent.
1954. 'May 13.© The Judgnent of the Court was delivered by
MEHR CHAND MAHAJAN C. J. - The appel |l ants were charged under
section 18(1) of the Bonbay Rent | Restriction Act, 1947,
for receiving from Shankar Das Gupta through Mathra Das,
accused No. 3, on 23rd November, 1950, a sumof Rs. 2,400 as
prem um or
160
pugree in respect of the grant of |ease of Block No. 15 in a
buil ding under construction. The  magistrate found ’the
appel lants guilty of the charge and sentenced each of them
to two nonths’ R 1. and a fine of Rs. 1,200. Mathra Das was
convi cted and sentenced to one day’'s S.1. and a fine of Rs.
100. The fourth accused, Roshanlal Kanjilal, was acquitted.
Mat hra Das preferred no appeal against his conviction and
sent ence. The appel l ants preferred an appeal to the High
Court against their conviction. Thi's was heard by
Gaj endr agadkar and Chai nani JJ. on the 8th of Cctober, 1952.
It was contended, inter alia, that even if it were held that
the appellants had -accepted the sumof Rs. 2,400 they could
not be said to have commtted an offence under section 18(1)
of the Act inasmuch as the anmount could not in law be held
to be a premiumin respect of the grant of -a |ease. On
this point the | earned Judged said as follows :-
" In the present case the work regarding the building which
still renmained to be done was so inportant that both the
parties agreed that the conplainant should get i'nto
possession after the said work was conpleted. In such a
case unless the building is conpleted the tenant ~has no
right which can be enforced in a Court of |aw If the
landl ord finds it inmpossible for any reason to conplete the
building, what is the right which an intending tenant’' can
enforce against him Therefore, in our opinion, there is
consi derable force in the contention urged by M. Lulla that
in the present case even if it be held that the accused had
received Rs. 2,400 in the circunstances to which we  have
already referred that would not bring them wthin the
m schi ef of section 18(1) because there has been no grant of
a lease at all. There is only an agreenent that the
landl ord would | ease to the conplainant a particular flat
after the building has been fully and properly conpleted.
It does appear that section 18 1 does not bring within its
m schi ef executory agreements of this kind."
A contrary view had been expressed in Crimnal Revision No.
1178 of 1949, by another Bench of the High Court on the
construction of section 18(1). The
161
matter was therefore referred to the Full Bench. The
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question franed for the consideration of the Full Bench was
in these terns: -

If as owners of an in conplete building the appellants
accepted Rs. 2,400 fromthe conplainant in respect of an
agreement between themthat the appellants were bound to
gi ve and the conpl ainant was entitled to take possession of
flat No. 15 in the said building as soon as the said
building was conpleted on the agreed rent of Rs. 75 per
nonth, did the acceptance of Rs. 2,400 by the appellants
fall within the m schief of section 18 of Bonmbay Act LVII of
1947

This question, if answered in the negative by the Ful
Bench, woul d have concl uded the case.

The Full Bench answered the question referred in the
affirmative. It held that the oral agreenment did not

constitute a |l ease but it ampunted to an agreenent to grant
a lease in future, ‘and that the receipt of consideration for
an executory agreenent was within the mschief of section
18(1) ' of the Act. ~The Full Bench Expressed its opinion in
these terns: -

" What the Legislature has penalized is the receipt of a
premium by the landlord and the Legislature has also
required a nexus between the receipt by the landlord of a
prem um and the grant of a |ease of any prem ses. Therefore
a receipt alone /by a landlord would not <constitute an
of fence, but that receipt nust be connected with the grant
of the |ease of any prem ses. Unless that connection is
established no offence would be conmitted. The contention
of M. Lulla on behalf of the accused is that the receipt of
the premum mnust be sinmultaneous with the grant of the

lease. |If the |lease cones into existence at a future date
then the receipt of a premiumaccording to himis not "in
respect of " the grant of a |lease. Therefore the key words

according to us in this section are inTrespect of." It is
rel evant to observe that the Legi sl ature has advisedly not
used the expression "for"™ or "in consideration of" or " as
a condition of "
whi ch has the w dest connotation and

21

162

means in its plain meaning connected with or attributable
to," -and therefore it is not necessary that there nmust  be
simul taneous receipt by the landlord with the grant of the
| ease. So long as so 'ne connection is established between
the grant of the | ease and the receipt of the prem umby the
| andl ord, the provisions of the section would be satisfied.
In our opinion it is inmpossible to contend that in the
present case there was no connecti on whatever - between. the
| andl ord receiving the premiumand his granting the | ease of
the premises. It is true that when he received the prem um
he did not grant a lease. It is true that all that he did
when he received the premumwas to enter into a contract
with his tenant to grant a lease in future. But the ' object
of the landlord in receiving the premiumand the object  of
the tenant in paying the prem umwas undoubtedly on the part
of the landlord the letting of the prem ses and oh the part
of the tenant the securing of the prem ses. Therefore the
obj ect of both-the landlord and the tenant was the grant of
the lease of the prem ses concerned and that object was
achieved partly and to start with by an oral agreenent being
arrived at between the landlord and the tenant with regard
to the granting of this |lease, the | ease being conpleted
when delivery of possession of the prenises would be given.
Therefore, in our opinion, on-the facts of this case it is
not possible to contend that the payment of the prem um

the grant of a lease. It has used an expression
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recei ved by the | andl ord was unconnected with the grant of a
| ease of any premises. The fact that no grant was nade at
the tinme when the premi umwas received, the fact that there
was merely an agreenent to grant a |l ease, the fact that the
| ease would cone into existence only at a future date, are
irrelevant facts so long as the -connection between the
receiving of the premiumand the granting of the lease is
establ i shed. "

On return fromthe Full Bench, the Division Bench considered
the other contentions raised on behalf of the appellants and
held that there were no nmerits in any one of those points
and in the result the appeal was dism ssed. It was
certified that the case involved a substantial question of
law and was a fit one for appeal to this Court. This appea

is before us on that certificate

163

The principal question to decide in the appeal is whether
the answer given by the Full Bench to the question referred
to it is right, and whether receipt of a sumof noney by a
person - who  enters into an executory contract to grant a
| ease of - a building under construction falls wthin the
m schief of section 18(1) of the Act

Section 18(1) provides:

" If any landlord either hinself or through any person
acting or purporting to act on his behalf receives any fine,
prem um or other |ike sumor deposit or any consideration

ot her than the standard rent...

" in respect of the grant, renewal or continuance of a
| ease of any prem ses such landlord or person shall be
puni shed "

in the manner indicated by the section Under the section the
noney nust be received by the landlord in respect " of the
grant of a |lease. The section refers to the " ' grant,
renewal or continuance of a |ease.” Prima facie, it  would
not cover an executory agreenment to grant a |ease. The
wor ds renewal or continuance of alease " clearly  suggest
that there nust be a renewal or continuance of a subsisting
| ease. In the context, grant of tenancy neans the 'grant of
new or initial tenancy; renewal of tenancy neans the grant
of tenancy after its termination; and continuance seens to
contenmplate continuance of a tenancy which is  existing.
VWhet her or not an executory agreenent for grant of a |ease
cones within the anbit of the section by reason of the use

of the words " in respect of " would be examned
herei nafter. Before doing so it may be ~stated that an
instrument is usually construed as a lease if it —contains
words of present demise. It is construed as. an~ executory

agreement, notwi thstanding that it contains words of present
dem se, where certain things have to be done by the |essor
before the lease is granted, such as the conpletion or
repair or inprovenent of the prenmises, or by the  |essee,
such as the obtaining of sureties. (Vide Hal sbury' s Laws of
Engl and, Second Edition, Vol. 20, pp. 37-39). On the ‘facts
of this case therefore the Full Bench very rightly held that
t he

164

oral, agreenent nade between the parties did not constitute
a lease but it anmounted to an agreenent to grant a lease in
future.

It may further be pointed out that, in fact, in this case
the |ease never canme into existence. Moreover, in view of
the provisions contained in the Bonbay Land Requisition Act
XXXI'I'l of 1948, as anmended, the appellants could not |et out
the building even after its conpletion unless on a proper
notice being given the Controller of Accommodation did not
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exerci se his powers under that Act. |t so happened that as
soon as the building was conpleted the Controller of Accom
nodation requisitioned it, and thus no occasion arose for
giving effect to the executory contract.

The question that needs our determnation in such a
situation is Whether section 18(1) nakes punishable receipt
of noney at a nonment of tine when the |lease had not cone
into existence, and when there was a possibility that the

contenpl ated | ease m ght never cone into existence. It may
be here observed that the provisions of section 18(1) are
penal in nature and it is a well settled rule of

construction of penal statutes that if tw possible and
reasonabl e constructions can be put upon a penal provision

the Court must |ean towards that construction which exenpts
the subject frompenalty rather than the one which inposes
penal ty. It if; not conpetent to the Court to stretch the
meani ng of an expression used by the Legislature in order to
carry out the intention of the Legislature. As pointed out
by Lord Macmi I'1an in London and North Eastern Railway Co. v.
Berriman('1l), " where penalties for infringement are inposed
it is not legitinate to stretch the language of a rule,
however beneficent its intention, beyond the fair and
ordi nary nmeani ng of its |anguage."”

The Hi gh Court took the view that wi thout stretching the
| anguage of section 18(1) beyond its fair and ordinary
neani ng, the very conprehensive expression " in respect of
used by the Legislature could |ead to only one conclusion

that the Legislature wanted the

(1) [1946] A C. 278, 295,

165

penal consequences of section 18(1) to apply to any nexus
bet ween the receipt by a landlord of a prem um and the grant

of the lease. |In our judgrment, the H gh Court |aid undue
enphasis on the words "in respect of" in‘the context of the
secti on. Gving the words " inrespect of " their wi dest

meani ng, Vi z., relating to or with reference to", it
is plainthat this relationship nust be predicated of the
grant, renewal or continuance of a lease, and unless a 'l ease
cones into existence simultaneously or near about the tine
that the noney is received, it cannot be said that the

receipt was " in respect of " the grant of a |ease. The
relationship of landlord and tenant does not cone -into
existence till a, |ease cones into existence; in~ other

words, there is no relationship of Iandlord and tenant unti

-there is a, demise of the property which  is -capable of
being taken possession of If the Legislature intended to
make receipts of nbney on executory agreenments punishable,
the section would have read as follows: " receives any fine,
prem um or other |ike sumor deposit or any consideration
other than the standard rent in respect of the |ease or an
agreenment of |ease of the premi ses, such landlord or person
shal | be punished " in the nmanner indicated in the section

The section does not make the intention punishable; it makes
an act puni shable which act is related to the existence of a
| ease. It does not nmke receipt of nmoney on an executory
contract punishable; on the other hand it only nakes receipt
of money on the grant, renewal or continuance of the |ease
of any prem ses puni shable and unless the | ease come into
exi stence no offence can be said to have been committed by
the person receiving the money. It is difficult to hold
that any relationship of 'landlord and tenant cones into
exi stence on the execution of at agreenent executory in
nature or that the expression " premum" can be appositely
used in connection with the receipt of nobney on the occasion
of the executor of such an agreerment, It may well be that if




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 7

a leas( actually cones into existence then any receipt of
noney which has a nexus with that |lease may fall within the
m schief of section 18(1), but it is unnecessary to ex press
any final opinion on the question as in the present

166

case admittedly no | ease ever cane into existence and the
relationship of landlord and tenant was never created
between the parties. The landlord never becane entitled to
receive the rent fromthe tenant and the tenant never becane
liable to pay the rent. There was no transfer of interest
in the premises fromthe landlord to the tenant. Onh its
plain, natural, grammtic meaning, the |anguage of the
section does not warrant the construction placed upon it by
the Full Bench nerely by laying enphasis on the words " in
respect of." In our opinion the | anguage of the section ;’'in
respect of the grant, renewal or continuance of a I|ease "
envi sages the existence of a lease and the paynment of an
amount ~in respect of that |ease or with reference to that
| ease. Wthout the existence of a |lease there can be no
reference to it. |If the Legislature intended to punish
persons receiving pugree on nerely executory contracts it
should have nmade its intention clear by use of clear and
unanbi guous | anguage.

The construction we are placing on the section is borne out
by the circunstance that it occurs in Part | of the Act.
Section 6 of this Part provides that " in areas specified in
Schedule 1, this Part shall apply to premises let for
resi dence, education, business, trade or storage." This Part
relates to premises |let, in other words, prem ses denm sed or
given on |lease and not to prem ses that are promsed to be
given on |lease and of which the | ease may or may not cone
into being. The definition of the expression " ‘landlord"
al so suggests the sane construction. ~Landlord as ' defined
in section 5 of the Act means any person-who is for the tine
being receiving, or entitled to receive, rent in respect of
any prem ses whether on his own account or on account, or on
behal f, or for the benefit, of any other person, or as a
trustee, guardian or receiver for any other person or who
woul d so receive the rent or be entitled to receive the rent

if the premises were let toa tenant............ It is
obvious that on the basis of an executory agreenent the
appel l ants would not be entitled to receive any rent. They

would only be entitled to receive rent after the lease is
executed and actua

167
demise of the premises or their transfer is made in favour
of the conplainant. The definition of the ~expression

tenant" al so suggests the same construction

M. Mhta for the State, besides supporting the enphasis
placed by the H gh Court on the words " in respect/ of,"
contended that that construction could be supported-in view
of the provisions of sub-section (3) of section 18 which is
in these terms:

" 18(3)-Nothing in this section shall apply to any paynent
made under any agreenent entered into before -the first day
of Septenber, 1940, or to any paynent nade by any person to
a landlord by way of a |loan, for the purpose of financing
the erection of the whole or part of a residential building
or a residential section of a building on the land held by
him as an owner, a lessee or in any other capacity,
entitling him to build on such land, under an agreenent

which shall be in witing and shall, not wi t hst andi ng
anything contained in the Indian Registration Act, 1908, be
regi stered. Such agreenment shall inter alia include the

foll owi ng conditions, nanely,
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(1) that the landlord is, to let to 'such person the whole
or part of the building when conpleted for the use of such
person or any nenber of his famly........
It was suggested that but for this exception the executory
agreement would be included within the m schief of section
18(1) and that wunless such agreenents were wthin the
m schief of the section there would have been no point in
exenpting them from its provisions. In our view, this
contention is not sound. In the first place, the exception
was added to the section by Act 42 of 1951, subsequent to
the agreement in question, and for the purposes of this case
section 18(1) should ordinarily be read as it stood in the
Act, at the time the offence is alleged to have been commt-
ted. Be that as it may, it appears that sub-section (3) was
added to the section by reason of the fact that some Courts
construed section 18(1) in the manner in which it has been
construed by the Full Bench in this case, and t he
Legi slature by “enacting clause (3) nade it clear that
agreenents of the nature indicated in the
168
subj ecti on_ were never intended to be included therein. In
our opinion, the language of that section is not of nuch
assistance in construing the main provisions of section
18(1).
The result thereforeis that in our view the receipt of
noney by the appellants fromthe conplainant at the tine of
t he oral executory agreenent of 1ease was not nade
puni shabl e under section 18(1) of the Act and is outside its
m schief, and the Presidency Magistrate was in error in
convicting the appellants and the H gh Court was also in
error in upholding their conviction. W accordingly allow
this appeal, set aside the conviction of the appellants and
order that they be acquitted.

Appeal al l'owed.




