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CASE NO. :
Appeal (civil) 1778 of 2002

PETI TI ONER
V. K. I NDUSTRI ES AND OTHERS
Vs.
RESPONDENT:
M P. ELECTRI CI TY BOARD, RAMPUR, JABALPUR
DATE OF JUDGVENT: 01/ 03/ 2002
BENCH

CJl, Shivaraj V. Patil & Bisheshwar Prasad Singh

JUDGVENT:

Shivaraj V. Patil,J.

Leave granted.

This appeal is by the defendants in the suit filed for recovery
of Rs. 3,84,455.44 with future interest @24% per annum fromthe
date of filing of the suit till realization of the ampunt. Suit sunmons
were not personally served on the defendants. However, the tria
court, on the basis of newspaper publication, held that service of
sumons on defendants was sufficient. |In the absence of the
defendants, the suit was decreed ex parte as prayed for by the
plaintiff. On coming to know the ex parte decree, passed agai nst
them the defendants filed a petition under Order | X Rule 13 of the
Code of Civil Procedure. The trial court dismissed the said petition
Aggri eved by the sane, the defendants filed M scellaneous Appea
bef ore the Hi gh Court.

The High Court allowed the M scel |l aneous Appeal and set

aside the ex-parte decree subject to the ternms (i) the defendants

shall, within a period of two nonths, deposit a sumof Rs.2,00,000/-

with the trial court, (ii) shall furnish bank guarantee for the remaining
sumclaimed in the suit within the said period of tw nonths and

(iii) the amount so deposited shall be liable to be disbursed in
accordance with the final order that may be passed in the suit. It is

to be noted that the plaintiff has not chall enged the order setting

asi de ex parte decree.

The only grievance of the appellants is that the terms, upon
which ex parte decree is set aside, are onerous and not reasonabl e.
On behal f of the respondents subm ssion was nmade supporting the
said terms as justified.

Odinarily, a noney decree is not stayed unconditionally and
the judgnent-debtor would be put on terns. Even so, such
conditions must be reasonable having regard to all relevant factors.
Al t hough ex parte decree was passed agai nst the appellants, once it
is set aside on the ground of non-service of suit sunmons the
noney decree did not exist for execution. It is no doubt true that in
restoring a case the court may inmpose conditions to deposit costs or
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the decretal ampbunt or sone portion thereof or to ask the defendant
to give security but such conditions should be reasonabl e and not
harshly excessive. In the inpugned order the appellants are put on
terns to deposit a sumof Rs.2,00,000/- and to furnish a bank
guarantee for the remaining suit claimwthin a period of two nonths.
In our view these terns are onerous, harsh and unreasonable in the
facts and circunstances of the case and that too even before the
trial of the suit on nerits.

On 29.10.2001, the learned counsel for the appellants stated
that within two weeks, a sumof Rs. 50,000/- shall be deposited in
the trial court and notice was issued on that day. During the course
of hearing the | earned counsel inforned that a sumof Rs. 50,000/- is
al ready deposited in the trial court.

We are of the viewthat it would be just and appropriate to
direct the appellants to deposit a further sumof Rs.50,000/- in the
trial court within a period of four weeks fromtoday. The ternms to
deposit Rs.2,00,000/- and to furnish a bank guarantee for the
remai ni ng suit claimshall stand nodified as indicated above. The
i mpugned order-shall renmain undisturbed in all other respects.

The appeal is disposed of accordingly. No costs.

( BI SHESHWAR PRASAD S| NGH)

March 01, 2002




