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1. Appellant is an autononous body. It is a society registered under the
Societies Registration Act. CGovernnent of India, Mnistry of Human
Resour ce Devel opment, however, exerci ses control over it. The recruitnent

of teachers and other staff is governed by rules known as Appoi ntnent,
Pronotion, Security etc. Rules, 1971. Rules were framed by the Board of
Covernors of the Appellant, the relevant provisions whereof are as under: -

4. Aut hori sed permanent strength and
temporary strength of the Service:-

(i) The aut hori sed permanent and tenporary
strength of the various grades of the service on the
appoi nted day shall be as specified in Schedule I

(ii) After the appoi ned day, the authorised
per manent and tenporary strength of the various
grades of the service shall be such as may, from
time to time, be determi ned by or under the
authority of the Board.

Provi ded that the conpetent authority may
nake tenporary additions to any grade of the
service as found necessary in the interest of the
wor k of the Sangat han

6. Recr ui t nent

(i) The nethod of filling up of the posts in the
various grades of the Service, age linit and other
qualifications relating thereto shall be as specified
in Schedule I (In case of posts not covered in
Schedul e I, procedure, qualifications and simlar
matters shall be determ ned by the Comm ssioner).
Provi ded that the upper age limt prescribed for
direct recruitnment may be relaxed in the case of
candi dat es bel onging to the Schedul ed

Cast es/ Schedul ed Tri bes and ot her specified
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cat egories of persons in accordance with the orders
issued in this behalf fromtinme to tinme by the
Central Covernment.

(ii) Appoi ntrrents by direct recruitment or by
promoti on of departmental candi dates shall be

nmade, except when there are special reasons to be
recorded in witing with the approval also of the
Chairman, in the order in which the nanes of
eligible candidates are included in the Sel ect Panel
of the appropriate grade prepared according to the
procedure laid down in Rule 7.

7. Preparation of Select Panels

(1) In the case of posts being filled up by direct
recruitnment the appropriate selection authority

shal I, after test or interview or both, as the case

may be, place the candi dates considered suitable
for appointnent to the particular grade/post in a
sel ect panel in the order of their nerit.

(2) in the case of posts being filled up by
promotion on the principle of seniority subject to
the rejection of the unfit, the Departnenta
Pronmoti on Committee or other selecting

authorities will first decide the field of choice i.e.
the nunber of eligible enployees who are to be

consi dered for inclusion in the Select Panel. ' From
among such enpl oyees those who are consi dered

unfit for pronotion are to be excluded. The

"Sel ect Panel" will then be prepared by placing the
nanes of the renmai ni ng enpl oyees wit hout

di sturbing the seniority interest.

(3) In the case of pronotion onthe basis of the
seniority-cumnerit or on the principle of nerit
with due regard to seniority the field of choice wll
first be decided and the enpl oyees consi dered

unfit excluded in the same way as in the sub-rule
(2) above. The remai ni ng enpl oyees are then to

be cl assified as "outstanding®" "very good" and
"good" on the basis of nmerit, as determ ned by

their respective records of service and al so test or
interview if considered necessary. The "Select
Panel " will thereafter be prepared by placing the
nanes in the order of those categories, wthout

di sturbing the seniority interest within each

cat egory.

(4) Where the posts are to be filled up partly by
direct recruitnment and partly by pronotion, the
sel ect panel will be prepared as follows: -

The appropriate selecting authority will first
prepare two separate select panels for the two
categories in accordance with the procedure laid
down above. The required panel will then be
drawn up by conbi ning these two separate panels
according to the quota of posts reserved for each
category. That is to say, the nanes of direct
recruits will appear first, followed by the
pronotees, in proportion to the respective quota
reserved for them
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9. Ad- hoc Appoi nt nent
(1) Not wi t hst andi ng anyt hing contained in rule

6 & 7 when an enpl oyee included in the sel ect

panel is not available or where such a sel ect pane
has not yet been prepared and the appointing
authority considers it necessary and expedient to
do so, a vacancy in any grade of the service my
be filled on ad-hoc and tenporary basis by the
appoi nt nent of a person or persons otherw se
eligible for appointnent thereto :

(i) for a period not exceeding six nmonths ; or

(ii) for the period for which a select panel in
respect  of the particul ar post/grade is not prepared
as per rul'e 7, whichever is |ess.

(2) Every appoi nt nent _under sub-rule (1) shal
be made only as a tenporary arrangerment and no
such appoi ntmrent shall” be deened to confer on the
appoi ntee any right ‘or claimto the respective
grade/ post or to seniority in that grade.

2. Teachers in terms of the said rules are appointed on Al India basis.
To cater the need of the students and the schools run by appellant throughout
the country which are about 854 in nunber, the services of the regular
teachers are liable to transfer all over India. Advertisenents were issued by
the appellant in sone | ocal newspapers inter alia for its Hyderabad
Institution for primary teachers on leave vacancies. ' Pursuant thereto or in
furtherance thereof the names of the respondents were registered with the
| ocal enpl oyment exchanges and not in the Central Enpl oyment Exchange.
They had been admitted intermttently. One of the terns of the offer of
appoi ntnent issued in their favour was that the same would not confer any
ri ght upon themto claimregular appointment. It was furthernore
categorically stipulated that they were appointed as stop-gap arrangenent for
a particular period in the academ c year. They were sel ected, however, not
by a regular selection commttee. Praying for the regularisation, they filed
wit petitions before the Andhra Pradesh High Court. Interimorders were
passed in ternms whereof they continued in service. Appellant Society having
been notified in terms of sub-Section (2) of Section 14 of the Adm nistrative
Tribunals Act in ternms of a notification dated 1.1.1999; all the wit petitions
were transferred to the Central Administrative Tribunal

3. The Tribunal dism ssed the said transfer applications. Not i ci ng 't hat
there had been no regul ar vacancies, it was hel d:-
"13. Adnmittedly, all the applicants were appointed on
adhoc basis for short spells by the Assistant
Conmi ssioner, clearly stipulating that such appoi nt nent
woul d not confer upon them any right to the post,
consi deri ng candi dates sponsored by the | oca
enpl oyment exchange. It is also brought out that the
various orders passed by the H gh Court by which
applicants were paid sane salary as is paid to the regul ar
enpl oyees and were also directed to continue. 1In view of
those orders, the applicants were sought to be continued.
It is however not in dispute that the applicants were not
regul arly appointed by the Selection Conmttee after
consi deri ng candi dates sponsored by the Centra
Enpl oynent Exchange as per the appoi ntnent procedure
contained in the rules.”
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4. Aggrieved by and dissatisfied thereagainst, the respondents filed wit
petitions.

5. The High Court, however, in its inmpugned judgnent opined that
al t hough the respondents have continued in the services intermttently and
with artificial breaks, but till their services were term nated, they have
wor ked continuously and as such their services would be regularized in view
of the decision of this Court in Ashwani Kumar and Gthers v State of Bihar
and Others [(1997) 2 SCC 1].

6. The High Court noticed that the selection of the respondents were not
regul ar selection within the nmeaning of Rule 7 of Appointnent Rules.
Despite the sane, it thought fit to rely upon a D vision Bench decision of the
Jammu and Kashmir High Court in LPA(SW No. 199 of 1995. It was
di rected: -
"...The petitioners are accordingly declared to be in
service of the respondents herein notwthstanding the
i mpugned proceedi ngs dated 10.12.2001 under which
they were replaced on the ostensible ground of regular
i ncurmbent's joining the service of the respondent
school . In the circunstances the inpugned
proceedi ngs dated 10.12.2001 are set aside. The second
respondent Assistant Conmi ssioner, Kendriya
Vi dyal aya Sangat han Secunderabad is directed to give
appropriate posting orders to the petitioners herein
within four weeks fromthe date of receipt of a copy of
this order."

7. M. S. Rajappa, |earned counsel appearing on behal f of the appellant
in support of this appeal would contend:-
(i) That respondents having recruited in terns of Rule 9 of Rules by way
of a tenporary arrangenent to neet the exigencies of work and they have
continued as ad hoc/part time /contractual enployees inter alia by reason of
the interimorders passed by the Court.
(ii) Their services shoul d not have been directed to be regul ari zed.
(i) The respondent’s case do not come within the purview of the
Constitution Bench decision of this Court in Secretary, State of Karnataka
and Gt hers v Umadevi (3) and Ot hers [(2006) 4 SCC 1].

8. M. K Ranuakrishna Reddy, |earned senior counsel, M. P.S
Nar asi mha, | earned counsel on the other hand woul d submt that the
respondents have worked for a |long period and having the requisite
qualifications, the services of the respondents coul d not have been
di scontinued by the appellant. The entry of the respondents in the services
bei ng not a back door one and as prior thereto, their names were sponsored
by the enpl oynent exchange and they have been sel ected by a selection
conmittee. The Rule of Equality in public enployment and equa
opportunity as enphasized by this Court in Uradevi (supra) as also the rule
of reservation and the rules framed by the appellant having been satisfied,
their appointnent satisfies the test laid down in Uradevi (supra). In any
event, the exceptions carved out in Uradevi (supra) clearly apply in the
instant case as their selection in ternms of Rule 9 of the Rules should be
treated to be only irregular and not illegal

9. As in case of one of the respondents, the judgment of the H gh Court
directing the appellant to pay regular scale of pay having attained finality as
the special |eave petition filed thereagai nst has been disnmi ssed. The
i mpugned judgment should not be interfered with. In any event, this Court
taking into consideration the human el enent of the matter shoul d not
interfere with the inmpugned judgment.

10. Had such regul ar vacanci es been created, appellants would have been
directed to be appointed on Al India Basis. Respondents did not get their
names registered in the Central Enploynent Exchange. Keeping in view
the nature of the job and in particular that the posts are transferable
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t hroughout the country, an opportunity within the neaning of Articles 14

and 16 of the Constitution of India would nean an opportunity to all who are
eligible therefor. Advertisenent was issued for a linited purpose, nanely,
for | eave vacancies, |ocal enployment exchanges were contacted only for

filling of such posts and not regul ar posts.
11. Selections were held only at the local |evel and not on Al India Level.
12. It is true that they had continued in service for such a long tinme, but

they have been thrust upon the appellant by reason of interimorders passed
by the High Court. The Constitution Bench of this Court in Uradevi
(supra) held:-

15. Even at the threshold, it is necessary to keep in mnd
the distinction between regul arisation and confernent of
per manence in service jurisprudence. In State of Mysore

v. S.V. Narayanappa this Court stated that it was a

m sconception to consider that regul arisation meant

per manence. In R'N. Nanjundappa v. T. Thinm ah this

Court dealt with anargument that regul arisation would

nean conflerring the quality of pernanence on the

appoi ntnent. This Court stated: (SCC pp. 416-17, para

26)

"Counsel on behalf of ‘the respondent contended that
regul ari sati on woul d nean conferring the quality of

per manence on the appointnment whereas counsel on

behal f of the State contended that regularisation did not
nmean pernmanence but that it was a case of regul arisation

of the rules under Article 309. Both the contentions are
fallacious. If the appointment itself is in infraction of the
rules or if it is in violation of the provisions of the
Constitution illegality cannot be regularised. Ratification
or regularisation is possible of an act whichis within the
power and province of the authority but there has been

some non-conpliance with procedure or manner which

does not go to the root of the appointment. Regul arisation
cannot be said to be a nbde of recruitnent. To accede to
such a proposition would be to introduce a new head of

appoi ntnent in defiance of rules or it nmay have the effect
of setting at naught the rules."

16. In B.N. Nagarajan v. State of Karnataka this Court
clearly held that the words "regular" or "regul arisation”
do not connote permanence and cannot be construed so

as to convey an idea of the nature of tenure of

appoi ntnents. They are terns cal cul ated to condone any
procedural irregularities and are neant to cure only such
defects as are attributable to methodol ogy followed in
maki ng the appointnents. This Court enphasi sed that

when rul es framed under Article 309 of the Constitution

are in force, no regularisation is permssible in exercise
of the executive powers of the Government under Article

162 of the Constitution in contravention of the rules.
These deci sions and the principles recognised therein

have not been dissented to by this Court and on principle,
we see no reason not to accept the proposition as

enunci ated in the above decisions. W have, therefore, to
keep this distinction in mnd and proceed on the basis

that only sonmething that is irregular for want of
conpliance with one of the elenents in the process of

sel ection which does not go to the root of the process,

can be regul arised and that it alone can be regul ari sed

and granting pernmanence of enploynent is a totally

di fferent concept and cannot be equated with
regul ari sati on.

* k% * k% * k% * k%

53. One aspect needs to be clarified. There may be cases
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where irregul ar appointnents (not illegal appointnents)

as explained in S. V. Narayanappa, R N. Nanjundappa

and B.N. Nagarajan and referred to in para 15 above, of
duly qualified persons in duly sanctioned vacant posts

m ght have been made and the enpl oyees have conti nued

to work for ten years or nore but wi thout the intervention
of orders of the courts or of tribunals. The question of
regul ari sati on of the services of such enpl oyees nay

have to be considered on nmerits in the light of the
principles settled by this Court in the cases abovereferred
to and in the light of this judgnent. In that context, the
Union of India, the State Governments and their
instrunentalities should take steps to regularise as a one-
time neasure, the services of such irregularly appointed,
who have worked for tenyears or nore in duly

sanctioned posts but not under cover of orders of the
courts or of tribunals and should further ensure that
regul ar recruitments are undertaken to fill those vacant
sanctioned posts that require to be filled up, in cases
where tenporary enpl oyees or daily wagers are being

now enpl oyed. The process nust be set in notion within

six nmonths fromthis date. We-also clarify that

regul arisation, if any already nade, but not sub judice,
need not be reopened based on this judgnent, but there
shoul d be no further bypassing of the constitutiona

requi renment and regularising or nmaki ng pernmanent, those
not duly appointed as per the constitutional schene.

54. It is also clarified that those decisions which run
counter to the principle settledin this decision, or in
whi ch directions running counter to what we have hel d
herein, will stand denuded of their status as precedents.

13. It is therefore, not correct to contend that in the aforenmentioned
backdrop of events, respondents satisfy the tests of equality, reservation or
rule of |aw as adunberated in Umadevi (supra). Reliance placed on
par agr aph 53 of Umadevi (supra) is also ms-placed. Wat would be neant
by the termirregularity nmust be understood in the context of the decision of
this Court in Punjab Water Supply and Sewerage Board v Ranjodh Singh &

Ors [2006 (13) SCALE 426]. The said paragraph has been explained by
this Court in Punjab State Warehousi ng Corp., Chandi garh v Mannohan
Singh & Anr. [2007 (3) SCALE 401].

14. Furthernore, the respondents even did not conplete the period of 10
years wi thout intervention by the Court, they would not have been in service
for nmore than 10 years but for intervention of the H gh Court, 'they had been
continued in service in terms of the interimorder passed by the H gh Court.

15. So far as the submi ssion of the | earned counsel that in the case of
sone of the respondents, the Hi gh Court had applied the principle of equa
pay for equal work. That aspect of the matter has al so been considered by a
Constitution Bench in Unadevi (supra):-

"44. The concept of "equal pay for equal work" is
different fromthe concept of conferring permanency on
those who have been appoi nted on ad hoc basis,

temporary basis, or based on no process of selection as
envi saged by the rules. This Court has in various

deci sions applied the principle of equal pay for equa
work and has |l aid down the paraneters for the
application of that principle. The decisions are rested on
the concept of equality enshrined in our Constitution in
the light of the directive principles in that behal f. But
the acceptance of that principle cannot lead to a
position where the court could direct that appointnents
made wi thout foll owi ng the due procedure established
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by | aw, be deened pernanent or issue directions to

treat them as pernmanent. Doing so, would be negation

of the principle of equality of opportunity. The power to
make an order as is necessary for doing conplete

justice in any cause or matter pending before this Court,
woul d not normally be used for giving the go-by to the
procedure established by lawin the matter of public
enpl oynment. Take the situation arising in the cases
before us fromthe State of Karnataka. Therein, after
Dharwad deci sion the Governnent had i ssued repeated
directions and nandatory orders that no temporary or

ad hoc enpl oyment or engagenent be given. Sone of

the authorities and departnents had ignored those
directions or defied those directions and had conti nued
to give enploynment, specifically interdicted by the
orders issued by the executive. Some of the appointing
of ficers have even-been punished for their defiance. It
woul d not "be just or proper to pass an order in exercise
of jurisdiction under Article 226 or 32 of the
Constitution or in exercise of power under Article 142
of the Constitution permtting those persons engaged, to
be absorbed or to be nade permanent, based on their

appoi ntnents or engagenents. Conplete justice would

be justice according to law and though it woul d be open
to this Court to nouldthe relief, this Court would not
grant a relief which would anount to perpetuating an
illegality."

16. Direction to regularize the services of the respondents in view of the
authority by Constitution Bench in Urmadevi (supra), therefore cannot be
said to be of any significance so as to deny the relief to the appellant.

17. Ashwani Kumar (supra) has al'so been noticed by the Constitution
Bench. A distinction furthernmore nust be noted in mnd between
regul ari sati on and permanency, the regul ari sati on does not mean
permanency. In A Umarani v Registrar, Cooperative Societies and O hers
[(2004) 7 SCC 112,], this Court had nmade the distinction, it was furthernore
hel d: -

"34. Sub-rule (25) of Rule 149 provides that the
principle of reservation of appointnment for
Schedul ed Cast es/ Schedul ed Tri bes and Backward

Cl asses followed by the Government of Taml

Nadu for recruitnment to the State shall apply.

35. No appointrment, therefore, can be nmade in

devi ation of or departure fromthe procedures |aid
down in the said statutory rul es.

36. The ternms and conditions of services are also
laid down in the said rules.”

18. For the reasons aforenentioned, we are of the opinion that the
i mpugned judgnent cannot be sustained. The Appeal s-are allowed. The
i mpugned judgnment is set aside. In the facts and circunstances of this case,
there shall be no order as to costs.




