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JUDGMENT

W th
Wit Petitions (C) Nos. 185/ 2001, 349/2002 and 303/2003

SRI KRI SHNA, J.

These four wit petitions under Article 32 of the Constitution, though
slightly differing/'on facts, raise the sane i ssue of |aw and, therefore, can be
conveni ently di sposed of by a common judgnent.

Wit Petition No. 344 of 2000:

This wit petition is by a society of the residents of a col ony known as
"Defence Enclave’ in Meerut. The respondents tothe wit petition are the
State of U P., the Meerut Devel opnent Authority and the Special Land
Acqui sition O ficer, Meerut, UP

The second respondent, Meerut Devel opnent Authority (hereinafter

referred to as 'the authority’) is a statutory authority constituted under
Section 4 of the Utar Pradesh Urban Pl anni ng and Devel opnent Act, 1973
(hereinafter referred to as "the Act’). The objectives of the authority are
securing the devel opment of the devel opnent area according to plan and for
that purpose the authority has the power to acquire, hold, manage and

di spose of |and and other property, to carry out buil ding, engineering,

m ni ng and ot her operations, to execute works in connection thereto for such
devel opnent and for purposes incidental thereto. Under Section 17 of the
Act, the State Governnent is enpowered to acquire any land, if land is
required for the purpose of devel opnent, or-for any other purpose of the Act
and State CGovernment, having taken possession of the land, is enmpowered to
transfer it to the Authority on payment by the Authority of the compensation
awar ded under the Act and the charges incurred by the Government in
connection with the acquisition. Under Section 18 of the Act, the Authority
may di spose of the |land acquired by the State Governnent after undertaking
or carrying out such developnent as it thinks fit, “to such persons, in<{such
manner, and subject to such terns and conditions as it considers expedi ent
for securing the devel opnent of the devel opment area according to plan

Under sub-Section (2) of Section 18 the Authority is enpowered to di spose

of the land by sal e, exchange or |ease or by the creation of any easenent,
right or privilege or otherw se.

One of the main functions of the second Respondent authority is
urban devel opnent. Pursuant to this objective, the second Respondent
fornmul ated a scheme known as "Defence Enclave". The schene envi saged
allotment of |land on long | ease for 90 years to retired and serving Defence
personnel. For the purpose of inplenenting the schene, the first
Respondent, State of U P., acquired |and by invoking its powers under the
Land Acquisition Act, 1894. The Land Acquisition Oficer awarded
conpensation for the acquired |l ands @Rs. 50/- per sq. yard to the |and
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hol ders. The | and hol ders sought a reference under Section 18 of the Land
Acqui sition Act and the reference Court enhanced the conpensation from

Rs. 50/- per sqg. yard to Rs. 240/- per sg. yard by an award dated 11.5.1992.
First and second Respondent carried the matter in appeal before the High
Court of Judicature at Allahabad. The claimants also filed cross appeals. The
Hi gh Court by its judgnment dated 12.1.1995 reduced the conpensation from

Rs. 240/ - per sqg. yard to Rs.75/- per sq. yard.

The claimants filed special |eave petitions in this Court which cane to

be di sposed of by an Order dated 30.4.1997. This Court enhanced the
conpensati on payable to the claimants fromRs. 75/- per sqg. yard to

Rs. 175/- per sq. yard. Wile disposing of the special |eave petitions, this
Court observed as under:

"The appeal s are, accordingly allowed. The
j udgrment of the Hi gh Court stands set aside. The award
and decree of the reference Court in respect of villages
stand nodified. ~In view of the facts and circunstances of
the case, parties are directed to bear their own costs. If
the anount has already been deposited as per the award
of the reference Court to the extent of variation, the
Meerut Devel oprment Authority i's entitled to restitution
It is open to the Meerut Devel opnent Authority to
enforce the award for seeking restitution. 1In view of the
increase in the case of valuation of the | ands, necessarily,
enhanced compensati on would form a conmponent. for
chargi ng the said amount fromthe purchaser in respect of
the respective plots on buildings, as the case may be,
towards the devel opnental expenses.”

Al t hough, originally, the 'Defence Enclave" schenme formul ated by
second Respondent contenplated allotnment of plots at fixed rate of Rs.600/-
per sq. neter, on which basis the petitioner and others had taken possession
during the period March, 1995 to Decenber, 1995, pursuant to the order of
this Court dated 30.4.1997, second Respondent decided that the plot hol ders
woul d have to pay an additional amount of Rs. 694/- per sq. neter.
Accordingly, the second Respondent addressed a letter to the Secretary of
the petitioner Society on 9.7.1997 calling upon the petitioner-Society to
col l ect the additional amounts fromits menbers, who had been allotted the
plots, and renit the sane on or before 31.7.1997, failing which interest
@ 15% per annum woul d have to be paid by the petitioner-Society up to the
dat e of actual paynent.

The petitioner-Society has inmpugned the action of second Respondent
by the present wit petition under Article 32 of the Constitution on the
fol |l owi ng, anongst other, grounds:

"(iii) That the MDA now has record out of the concl uded
contract between the Petitioner Society and the

MDA and the dermand, therefore, is not

sust ai nabl e.

\ 005

(v) That the inpugned demand of Rs. 694/- per sq.
neter over and above Rs. 600/- per sq. neter as

per the ternms of allotnment is tantanmount to
violation of the contract between the petitioner and
the MDA and is, therefore, not sustainable.

(vi) That all acts of the public authority nmust be public
oriented as this sovereignty ultinmately lies in the

peopl e. The demand clearly infringes the

fundanmental right to property of the Menbers of
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the Petitioner Society."

The respondents have opposed the wit petition inter alia on the

ground that the wit petition is an abuse of the process of law, that the
brochure published by second Respondent had clearly stated that: "the site,
size and price of the proposed property under this schene is provisional

Vi ce- Chai rman, MDA has right to nake any alteration. In case of any

di spute, the decision of Vice-Chairnman, MDA shall be final and binding on
the applicants/allottees."

It is also pleaded by the second Respondent that the sal e deeds

execut ed by various purchasers contai ned an enhancenent clause to the

ef fect that the cases regardi ng enhancenent of conpensation were

pendi ng, and, in the event of such enhancenment being granted by the court,
second Respondent reserved the right to realize the additional anpbunt from
the purchasers. Inthe copy of the nodel sale deed placed on record, this
cl ause finds place, which reads as under

"2. That ‘al though the first party has realized the sale

consi deration fromthe second party before the execution

of this deed, but since the house is constructed on the

land, with respect of which the cases regarding

conpensation are pending before different courts and, in

case, in future, the ampbunt of conpensation is enhanced

in the cases relating to land acquisition, in that case, the

first party shall have a right to issue denmand letter with

respect to enhanced anount and the second party shall be

bound to pay the enhanced amount and shall have no

objection in its recovery along with 18% annual i nterest

wi th ot her expenses, as arrears of |and revenue. Any

suppl enentary deed, with respect of the additiona

amount taken fromthe second party shall be executed

later."

The petitioner pleads in the wit petition that, in view of this

concl uded contract, the nmenbers of the petitioner Society, who were
purchasers/all ottees of the plots, could not be called upon to pay any
additional price, irrespective of the fact that the | and hol ders whose | ands
were acquired by second Respondent had to be paid higher conpensation

under the order of this Court as it would "tantanmount to violation of the
contract between the Petitioner and the MDA". It is also pleaded that the
action of the second Respondent "clearly infringes the fundanental right to
property of the nmenbers of the petitioner society".

In our view, this wit petition is entirely msconceived. A perusal of
the grounds on which relief is sought makes it clear that what is/really a
contractual dispute is sought to be masqueraded as breach of fundanenta
rights under Articles 14, 19 and 21 of the Constitution

In the first place, a fundanmental right to property no |onger exists by

reason of the deletion of Cause (f) fromArticle 19(1) of the Constitution by
the Constitution (Forty-fourth Anendenent) Act, 1978, sec. 2,

(w.e.f. 20.6.1979).

Secondly, it is not possible to accept the contention that Article 21 has

been infringed or that there is a violation of Article 21 by reason of a dispute
whi ch has arisen between the two parties to a contract with regard to price
payable for land allotted to the menbers of one of the parties.

Finally, as to the allegation of breach of Article 14, we find that this

i ssue cannot be adjudicated unless the full facts of the contractual dispute are
ascertained and the contractual rights of the parties are adjudicated. W also
find that, as a matter of fact, one of the associations had filed civil suit
before the Civil Court at Meerut, being Oiginal Petition No. 845 of 1999,
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and sought for an injuction therein. W are infornmed that, though the
i njunction order was not granted, the suit is still pending.

In these circunstances, we called upon the | earned counsel for the

petitioner to satisfy us as to why we should entertain a wit petition directly
under Article 32 of the Constitution, in what appears to be a purely
contractual dispute.

The | earned counsel for the petitioner contended that the second

Respondent was constrained to nove this wit petition under Article 32 of

the Constitution only because of the observations of this Court made in

Order dated 30.4.1997, which we have quoted supra. He contends that, in

vi ew of these observations, all courts including the H gh Court would fee
bound by these observations and it would be futile for the petitioner to nove
inacivil court or even attenpt to claimrelief under Article 226 of the
Constitution before the concerned H gh Court.

I'n our view, the apprehension voiced for the petitioner is unjustified
and m splaced.” In the first place, the allottees of |ands, the nenbers of the
petitioner Society, were not parties to the special |eave petitions in which the
said Order of this Court was given. Secondly, the above observations appear
to be nore in the nature of general observations and not intended as a
direction, as assunmed by the second Respondent. A reading of the said
Order dated 30.4.1997 does not disclose that individual sale deeds executed
between the allottees and the second Respondent authority were either
adverted to or considered. The above observations appear to proceed on the
tacit assunption that there were individual contracts under which the
liability for increased conpensation could be passed on to the allottees of
| ands. A careful perusal of the said order does not indicate that the issue as
to whether the increased burden on account of the.increase of the
conpensation was to be borne by the authority or if it could be passed on to
the purchasers/allottees of |and, was neither pleaded, nor raised, nor adverted
toin the order. Except by way of a passing reference to the effect "In view
of the increase in the case of valuation of the |ands, necessarily, enhanced
conpensation woul d form a conponent for charging the said anount from
the purchaser in respect of the respective plots on buildings, as the case may
be, towards the devel opnental expenses" there does not appear to be any
di scussion on this issue in the entire order

We, therefore, do not think that the aforesaid observations were
i ntended to bind and operate agai nst. persons who were not parties to the
speci al | eave petitions before this Court without consideration of the
conpl ete facts and circunstances in respect of such persons.

In our view, what is projected before us, though-under the canoufl age
of an infringenment of fundamental right, is-really a contractual dispute pure
and sinmple. As to whether there is a right reserved in the second Respondent
to pass on the additional liability to the purchasers, is determ ned by the
terns of the contract between the parties. Though, a nodel sale deed has
been pl aced on record before us, we think it necessary that the facts in each
case have to be investigated, the ternms of the contract between the second
Respondent and the allottee be determ ned on evidence and construed,
before the di spute can be satisfactorily adjudicated.

In our view, a wit petition under Article 32 of the Constitution is

nei ther an occasion, nor an appropriate renedy, for such a dispute. Wthout
expressing anything further on the nerits of the dispute between the parti es,
we decline to exercise our jurisdiction under Article 32 of the Constitution in
view of the peculiar facts and circunstances of the case before us.

Wit Petition No. 185 of 2001:
The facts here are alnpst the same as in the case of wit petition No.

344/ 2000. In this case, the land was acquired for the Society known as
Shradhapuri, Phase-11 at Meerut, U.P. The special |eave petitions came to be
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di sposed of by the sanme Order dated 30.4.1997, by which the conpensation

was i ncreased. Pursuant thereto, second Respondent authority issued

demand notices to the individual nenbers of the society clainng increased
conpensation of Rs.654/- per sq. neter. 1In view of the fact that wit petition
No. 344/2000 was already admitted in sonewhat simlar circumstances, this

wit petition cane to be admtted.

Al t hough, the | earned counsel tried to inpress upon us that there was
sonme distinction between this case and that in wit petition No. 344/2000,
we find there is hardly any material difference between the two.

Wit Petition No. 303 of 2003:

The second Respondent floated a schene for residential plots. For the
rest, the facts are sane as in case of wit petition No. 344/2000. Here al so,
the conpensation payable to the | and owners was increased by the sane
Order dated 30.4.1997 of this Court and, follow ng thereupon, the second
Respondent, authority issued notices demandi ng additional paynents.

The petitioner contends that, once having fixed the price in the
brochure, the authority was not enpowered by any |aw to pass on the
liability of additional charges in any form whatsoever, "not stipul ated under
the contract or the | aw governing the same". In this case, the authority has
not allotted | and by way of sale, but granted |ong | eases of residential plots.

It is alleged that while the price was charged initially Rs. 176 per sq.
nmeter, the authority i s now demandi ng Rs. 850/- per sq. meter, which
according to the petitioner, is unreasonable and arbitrary. The petitioner also
pl eads that "it is immterial so far as the purchasers and the allottees were
concerned, what anount the authority was liable to pay for acquisition
under Section 17. So far as the disposal of the land is concerned, it is
governed by the terms and conditions entered into between the Devel opnent
Authority and the allottees or the purchasers." (enphasis ours)

It is averred in the wit petition that one of such associations has filed
acivil suit before the Cvil Court at Meerut nunbered as Original Petition
No. 845 of 1999 which is pending before the said court. However, in the
nmeanwhi | e ' Def ence Encl ave’ society had filed a wit petition before this
Court, which is admitted and nunbered as WP 344/ 2000. Hence, this wit
petition is filed and came to be admitted.

In our view, there is no substantial difference between the case of this
wit petitioner and the other wit petitioners in the group. Here also, it is not
possible to ascertain as to what are the exact terns of the contract between
the individual nmenbers of the society and the second Respondent.
Wit Petition No. 349 of 2002:
This is another wit petition arising fromthe same set of facts. The
menbers of the petitioner’s association are said to be senior [citizens for
whose wel fare a residential schene was fl oated.

Here also, it is contended in the petition that second Respondent is
"bound by the terns" (enphasis ours) and demandi ng the enhanced
conpensation anpbunt on the part of second Respondent \i's "tantanount to
viol ation of the own extent contract in between the petitioner as well as the
MDA. " (enphasis ours)

What is true of the other wit petitions is also true of this. In any

event, whether the second Respondent authority could pass on the increased
liability consequent upon the additional conmpensation payable to the |and
owners of the acquired land, and, if so, how rmuch of it could be passed on to
the purchasers/allottees of the land, is a matter requiring carefu

i nvestigation of the facts and circunstances, including the detailed terns of
the contract between the second Respondent authority and the individual flat
purchaser/allottee of sites. It would also require an exam nation of the basis
on which the cost of each site was worked out. These are matters requiring
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detail ed evidence, without which a satisfactory adjudication of the dispute is
not possible. A wit petition under Article 32 of the Constitution is hardly an
occasi on for such exerci se.

Wit Petitions Nos. 344 of 2000, 185 of 2001, 349 of 2002 and
303 of 2003:

For the aforesaid reasons, we are of the view that these wit petitions
are liable to be dism ssed. Hence, all the four wit petitions are disnissed
| eaving open all the rights and contentions of the parties to be agitated before
any ot her appropriate forum

No order as to costs.




