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PETI TI ONER:
JAGDI SH LAL & ORS.
Vs.
RESPONDENT:
STATE OF HARYANA & ORS.
DATE OF JUDGVENT: 07/ 05/ 1997
BENCH:

K. RAMASVWAMY, S. SAGHI RAHVAD, G B. PATTANAI K

ACT:

HEADNOTE:

JUDGVENT:
Present:

Hon' bl e M. Justice K Ramaswany

Hon’ bl e M. Justice S. Saghir Ahnad

Hon’ bl e M. Justice G B. Pattanaik
K.B. Rohtagi, Ms. Aparna Rohtagi Jain, ~Advs. for the
appel | ants.
Prem Mal hotra, Jasbir Malik and K S. Chauhan, Advs. for the
Respondent s.

The foll owi ng Judgnent of the Court was delivered:

JUDGMENT
K. Ramaswany, J.

Leave granted

Wehave heard | earned counsel on both sides.

This appeal by special |eave arises fronthe Division
Bench Judgnent of Punjab & Haryana Hgh Court, nmade on
Novenber 5, 1996 in C. WP. No.8755/96.

The appel | ant-general candi dates, vi z.,——Jagdi shLal,
Ram Dayal and Surinderjit Kapil, chall enged thepronotion of
the Schedul ed Caste and Scheduled Tribe candi dates(for
short, the ‘reserved candidates’), viz., ~RamAsra, H'S.
Hira, Sant Lal and A ner Singh,as Superintendents in O ass-
I1l Service ofHaryana Governnent. Respectiveappointnments
of theappellant and the respondents have beenreflected in
the judgnent ofthe High Court as under:

S.No Nane SeniorityDt. of As As As As As

no.inapptt.Asstt. Dy. Supdt. Bud-R E.

t heseni - as Supdt. get (da-
ority listCerk Ofiass
cer-1)
of 1.1.95 (d a-
ss |1)
APPELLANTS:
1. Jagdi sh 22 24.11.58 1.12.68 27.10.871.4.90 - -
Lal
2. Ram Dayal 28 22.2.61 1.12.68 16.1.89 9.8.91 - -
3. Surinderjit 56 1.9.66 10.4.72 2.2.96 - - -
Kapi |

PRI VATERESPONDENTS
(Reserved Category candi dates)
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1. Ram Asra 48 31.1.66 22.9.71 26.5.82 4.9.87 - -
2. HS. Hra 64 18.4.67 31.5.73 27.10.83 27.5.88 - 2.2.96
pr onot ed
on ad hoc
basis for
a period
of 4
nont hs
only and
31.5.96
on
regul ar
basi s.
3. SantlLal 91 16.8.71 6.11.78 4.11.87 8.2.90 --
4. Ajnmer Singh 99 24.8.72 9.9.79 31.10.88 1.7.90 --

Inthe |owest cadre post,i.e., Oerks and Assistants,
in theEducation Departnent, admittedly, the appellantwere
senior to the respondent. Butas Deputy Superintendents,
Respondent Nos. 1 and2 werepronoted respectively on My
26, 1982 " and Cctober 27 1983, while the appellantswere
pronmoted on different dates, viz., October 27, 1987, January
16, 1989 and February2, 1996.  Sixthrespondent, Sant La
was pronmoted on Novenber 4, 1987, that is, prior to the
promotion of Surinderjit Kapil. Equally, respondentNo.7
Ajmer Singh also was pronotedearlier to Ram Dayal and
Surinderjit Kapil ' on Cctober 31, 1988. Wiile working as
Deputy Superintendent, Ram Asra was prompted to the post of
Superi nt endent on Septenber 4,1987; H S. H rawas pronoted
as Superintendent on May 27, 1988 whilethe first appellant,
Jagdi shLal was prompoted on April 1,1990 and Ram Dayal,
appel | ant No. 2was pronoted on August 9, 1991; SantLal
respondent No.6 was pronoted on February 8, 1990, that is,
prior to the promotion of Jagdish Lal as  Superintendent.
Equally, Ajmer Singh, 7th respondent waspronoted ' as
Superintendent on Julyl, 1990, that'is, prior to the
promoti on of second appel |l ant, RamDayal on August 9 1991
Wiile all of themwere working as Superintendents, H S. Hra
was further pronoted on ad hoc  basisw e.f.February /2,
1996 for a period of 4 nonths and from May3l, 1996 on
regul arbasis,in hisown right, as Registrar (Education)
which post is now classified as Cass | post. On June 4,
1996, the appellants filed a wit petition claimngthat
right from the post of derk upto the post  of
Superintendent,the Cass |1l Service of the Education
Departnment, they were senior to the reserved candi dates.
Thoughthey  were pronotedon the basisof rule of
reservation applying the 100 point roster maintained by the
CGovernment, they stolea nmarchover the appellants whowere
bei ng menbers of the same Cass |l Service. They further
cl ai med t hatt hought he reservedcandi dates has got
promotion to the different posts earlier to them the
appel lants still were entitledto be senior tothemfor the
pur poseof pronmotion to Cassl posts. As aconsequence,
they were entitled tobe considered for pronotion before
consideration of the reserved candidates includingH S.
Hra, the fifth respondent asRegistrar (Education). The
sheet anchor oftheir case was the decision of this Court in
Ajit Singh Januja & Os. v. State of Punjab [JT 1996(2) SC
727]. The HighCourt dism ssedthe wit petition interalia
on the ground of abnormal delayin challenging the pronotion
of the reserved candidate to thepost of Asstt./Dy.
Superi nt endent sand Superintendents. |tobserved that though
the reserved candidates were pronoted on different dates as
Superintendentsetc. earlier to the appellants, they having
becorme nenbers of the Service in the | ower cadres earlier to
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the appellant,were entitled to be considered for further
pronmotion to the higher |adders ofthe Service; their
pronmotions arenot vitiated byan error of |aw The Haryana
Eduction Deptt.(State Service Class Il) are governed by the
Har yanaEducati on Deptt. (StateServiceGoup B) Rules, 1980
(For short, the ‘Rules’) Rulell of the Rules dealswith
seniority. By operation thereof thereserved candidates
becanme senior to the appellants in the respective cadres.
Fifth respondent, H S. Hra waspronoted to Group ‘B O ass-
| Service in his own right asa general candidate as there
was noreservation. Therefore, their pronotion is valid in
law. It was also held thateven otherw se, since the
pronmoti ons of the reserved candi dates cane to be nmde prior
to thedecision in Sabharwal’'s case,they could not be
declared invalid. The H gh Court has pointed out that "Here
it is inportant to nention that as on the dateof pronotion
of respondent No.4 on the post of Superintendent, the
petitioners has notbeen pronoted even as Deput y
Superintendents. Simlarly, ason thedate of pronotion of
respondent Nos. 4 and5 , thepetitioner No.2has notbeen
pronmoted as Deputy Superintendent andso far as petitioner
No.3 is ~concerned, he caneto bepronoted as Deputy
Superintended after alnpst 8 years and 6 nonths of the
promoti on of respondent No.4; after 7 years and 9 nonths of
the pronotion of respondent No.5; andafter alnobst 4 and 5
years and 6 nonths of the pronotion of respondent Nos.6 and
7 as Superintendents. Thus the petitioners cannot have any
claimto be assigned seniority over and above respondent
Nos. 4to 7 as Superintendents." ~ TheHi gh Court negatived
the contentionthat the appellants were denied of right to
equality on account of the applicationof rule of
reservation androster point violating Articlesl4 and 16 of
the Constitution. The Hi gh Court further pointed out thus:

"Acareful reading of the various

deci sions of the Apex Court and the

decision of this Court, shows that

in R K Sabharwal’s case, (their

Lordships were primarily concerned

with the interpretation of the

policy circulars issued by the

Cover nnment of Punj ab regardi ng

reservation in f avour of the

Schedul ed Castes andBackward

Cl asses and operation of the roster

system In Court was dealing with

circul arsi ssuedby the Rail way

Board with particular reference to

the letter dated 31st Aug., 1982

and held that the word "Panel" used

inthat circular meant the pane

prepared by t he recruiting

authority at the tine of initia

entry in the service andthat the

seniority of the enployees in the

hi gher gr adesmnust al so be

determ nedwith referenceto their

panel position. This very principle

has been reiterated in Ajit Singh's

case in which circular issued by

the CGovernment of Punjaband the

judgrment of the Full Bench case in

Jaswant Singh’'s case (supra) cane

upfor consideration. ThebDivision

Bench which decided Midan Lal’s

case simply applied t he
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observations made in the three
deci sions of the Suprene Court and
hel d t hat reserved cat egori es
enpl oyeeshave no right to be
assigned seniority on thepronoted
posts over and above the genera
cat egory enpl oyees who were senior
inthe lower cadre andwho got
promotion in the next higher post
ona |ater date. However,in Akhi
Bhartiya Soshit Karanthari Sangh’s
case (supra) their Lor dshi ps
clarified that the principle laid
down in R K Sabharwal’scase and
Vi rpal Singh Chauhan's case (supra)
will operate prospectively and not
retrospectively.

our —opinion, noneof these

deci sionsi s of any help for
interpreting rules relating to
seniority whi ch have been extracted
above. I nnone of the decisions,
their Lordshi psof the Suprene
Court interpreteda rulelike the

one whichis under consideration
before us. No doubt in Mudan Lal’s
case a simlarrules has been

referredto but i nst ead of
i nterpreting t hat rul es t he
Di vi sion Bench has limted its

consi derati ons nade by the Suprene
Court in Ajit Singh's case(supra).
are of the opinion that in

view of the clearlanguage used in
the substantive part of Rule 11 and
its firstproviso, seniority wll
have to be determ ned in different
cadres and categories of posts
because the services governed by
the Rul esof 1974and 1980 consi st

of different cadres. Posts of

Regi strar, Assistant Regi strar
(Exam nations), Budget O ficer and
Superi nt endent s constitute

di fferentcadresand, therefore,
seniority will haveto be

det er m ned in each cadre

separately. Simlarly, the post of
Deputy Superintendents, Assistants
and Clerks, recruitnment towhich is
governed by ‘1974 Rules’ constitute
different cadres and seniority wll
have to bedeterm ned separately in
each ofthese cadresand the
general principle laid down in Ajit
Singh’s case cannot be applied for
the purpose of determnation of
seniorityin acase like the
present one.

On thebasis of above
di scussion, we hold that:-
(i) the wit petition deserves to
bedi sm ssed on the groundof del ay
and | aches in sofar as chall enge
to the pronotionof t he
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respondent s as
Superi nt endent s/ Regi strar is
concer ned;

(ii) the principles laiddown in
Vi rpal Singh Chauhan’s case (supra)
and Ajit Singh's case (supra) wll
operate prospectively andw |l not
af f ect pronoti ons of reserved
cat egory candi dates which were nmade
prior to the decisionin R K
Sabharwal s case (supra) or Virpa
Si ngh Chauhan’s case (supra);

(iii) thedecision in Virpal Singh
Chauhan’scase and Ajit Singh's
case cannot be applied in a case
i ke thepresent one where the
seniority is required to be
determ nedin different cadres and
cat egori esof posts. In the absence
ofany ~challenge to the vires  of
Rul e 11the petitioners cannot
claimfixation oftheir -seniority
above theRespondent Nos. 4 to 7
who were pronoted as Deputy
Superintendents earlier than the

petitioner."

Shri  Roht agi | | earned counselfor the appellant,
contended that in all the posts/grades startingfromthat of
Clerk to Superintendents in Class 111 Service and the posts
of Budget Oficer, Assistant ~Registrar and Registrar in
Goup ‘B Cass | Service byoperation of ratio ofAit

Si ngh’ scase and Union of India v. Vir Pal Singh Chauhan
[(1995)6 SCC 684], seniorityis required to be determnined
keepi ngthe seniority of the general and reserved candi dates
in the | ower grade/cadre in fact-as allthe posts are of the
same Service. As soon as the general candi dat esget pronoted
to thehigher cadre, the inter se(seniority of the genera
candi dat es andthe reserved candidates is required to be
redeterm ned onthe basis of their inter se seniority in the
feeder grade/cadre. That was the view taken by this Court in
Veer Pal Singh Chauhan case. Even though the reserved
candi dates were pronoted earlier to the general candi dates,
the inter se merit between the general candidates and the
reserved candidates inGoup ‘B Cass | Service shoul d be
redeterm ned. The pronotion is requiredto be given to d ass
| Service on that basis. Promotion at various levels in
Class Il Service is also, accordingly,required to be given
and the seniority determined. As soon asthe genera
candi dat es get pronoted, eventhough |ater tothe reserved
candi dates, they have right to have their seniority
restored. As a consequence, the general candi dates are
eligible to beconsidered forpronotion in higher ‘posts
bef ore consideration of the reserved candi dates since for
the first tinethe inter se rights are being considered in
Class-1Goup ‘B Service. This interpretationin Chauhan’s
case and Ajit Singh's case is consistent with the principle
laid down in Articlesl4 andl6 (1)of theConstitution
granting equality of opportunity to both the general aswell
as the reservedcandi dates. Theabsencet her eof woul d negat e

the right toequality to general candidates violating
Articleld and 16 (1) of the Constitution. The nere delay in
filing the wit petitions cannot nmadethe base to deny the
relief to the general candidates. The rightto equality
bei ng a constitutional mandate, as and when the right is
required to bedeterm ned, the Courthas toconsider the
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facts of each case anddecide it on nmerits. The H gh Court,
therefore, is wong in law. Shri Prem Ml hotra, |earned

counsel for the State, contended that whatever be the
earlierlegal position, afterthe judgment inAjit Singh's
case, the CGovernnent re-examined the matter and issued
proceedi ngs restoring the seniority of the general candidate
in their respective feeder post/cadres fromwhich reserved
candidates canme to be pronoted. The direction, it 1is
contend, is consistentwith and is in inplenentation of the
law [aid down by thisCourt. The Hi ghCourt, therefore, is
not right in refusing to grant the relief to the appellants.

Shri K S. Chauhan, |earned counsel for the reserved
candi dates, contended that under Rulell ofthe Haryana
Educati on Department Cass IIl Service Rules, 1974[for

short, the "1974 Rules"”] and Rule 1lof the Rules provide
for determ nation of seniorityof the enployees in thesaid
Service. The Service as~ per 1974 Rules consists of various
cadres,starting fromderk toSuperintendentsin the C ass
[11 Service. Under 1980Rul es, the Gazetted Cadre consist of
Budget Of fii cer s, Assi stant Regi strar (Education) and
Regi strar (Education)all ~of whichconstitute Cass |
Service. Rule 11 of the respective Rules is a substantive
rules creating right toseniority. The nmoment the officer is
appointed to the servicel/cadre on putting probation, on
successful conpletion of the probation periodand on being
duly declared,they cease to be the nenbers of the feeder
cadre from which theycane tobe pronoted, Asand when the
vacancies arisein the posts inthe respective cadres as per
the roster poi nt, the candi dates, whether general or
reserved, are requiredto be considered for pronotion and
duly pronoted in accordance with theexisting Rules.They
becarme nenbersof theservicein therespective cadres of

Cass Il or Goup B Cdass | Service. Thenonentthey
started discharging the duties of the posts and on
decl arati on ofthe successful and ~satisfactory probation
period, they became fullfledged menbers of that Service.
They al so ceased to be nenbers (of the feeding cadre.
Therefore, thenonent,the termination of probation was
decl ared, theyceased to be nenbers of the Service of the

| ower feeder cadres at various |evels as cadre officers. The
subsequent pronotions to the general candi dates do not have
the effect of denying the seniority secured bythe reserved
candi dates dueto their early pronotion. Even if pronotions
to Goup ‘B Class | serviceare to be nmade Wt hout
applying the rule of reservation, the reserved candidates
havi ng becone senior to general candidates, are entitled to
be considered for pronption as per Rules in their own nerit.
Accordingly, the 5th respondent canme to be promoted to the
post of Regi strar (Education) in his own right. The
appellants have no right to clainseniority over the
respondent -reserved candi dates. He also contendedthat
promotion to the reserved candidates is as nenber  of the
Dalits and Tribes asa Cass. Constitutional right to
equal ity enshrined under Article 14, the genus, and Article
16 (1), thespecies thereof, provide for protective
discrimnation in favour of theDalit and Tribe. Appointnent
by pronbtion to a post or Service under theState is a
constitutional right given byArticlel6(1l) or (4A) of the
Constitution. Therefore, when the reserved candidates are
promoted in accordancewith the Rules, applying rules of
reservation, and are pronpoted to posts as per the roster and
are appointed to the posts reserved for reserved candi dates
as perthe roster, nounconstitutionality result and it is
not discrimnatory or arbitrary, violating Article 14 of the
Constitution. He al so contendedthat the reserved candi dates
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were pronoted | ong prior the general candidatesin Cass Il
and Goup B Class | Service.The wit petition cane to be
filed after Ajit Singh's case. The Hi ghCourt, therefore, is
right in dismssing the wit petitions on the ground of
del ay as well.

Inview of the diverse contentions, the questionsthat
arise for consideration are: fromwhat date seniority of
reserved or general candi dates should be determ ned? Wet her
the accel erated pronotions given to the reserved candi dates
to various cadres, applying the ruleof reservation,wll
not enure to themthe seniority fromthe date of respective
promoti on? Conversely, whet heron thepronotions given to
the general candidates  as per the roster point, the
pronmotions w |l have the effectof giving themthe seniority
over t he reserved candi dat es in the respective
f eeder/ pronot edcadr es? Wether the view taken by theH gh
Court is correct  inlaw? |In order to appreciate the
contention, itis necessary torefer to Rule 11 of thel974
Rul es and 'Rul e 11 of the 1980 Rul es. They read as under

"1974 Rul es : Rule 11 : The
seniority, inter-se seniority —of
nmenbers of service shal | be

determ ned by t he  ength of
conti nuousservi'ceon-a post in the
servi ce;

Provi ded that where there are
different Cadres of categories of
the post in service, the seniority
will be deterni ned separately for
each cadreor category of posts;

Provided further that in the
case of nenbers appointed by direct
recruitment, theorder of nerit
det ermi nedby thecomi ssion shal
not be disturbed in fixing the
seniority and candi dat es
recomrended earlier shall be senior
tot he candi date recommended | ater;

Provide further that in the
case oftwo or nore nenbers
appoi nted on the sane date, their
seniority shall be determned as
fol | ows:

(a) a nenber appointed by direct
recrui tment shall be senior to

a menber appoi nt ed by

promotion or by transfer;

(b) a menber appoi nt ed by

pronotion shall be senior to a

nmenber appoi nted by transfer;

(c) in t he case of menbers
appoi nted bypronotion or by

transfer, seniority shall be

determ ned according to the

seniority ofsuch nmenbers in

the appointnments from which

they were pronoted or

transferred; and
(d) in the case nmenbers appointed

by transfer from different

cadres theirseniority shal

be determ ned according to

pay, preference beinggiven to

a nenber, who was drawing a

hi gher rateof pay in his
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previous appointrment and if

the rates of pay drawn are

also the sane, then by the

length of their service in the
appoi ntnents, andif t he

| ength of such service is also
the same, the older nenber
shal | be senior to the younger

nemnber .
1980 Rules’ : Rules 11 : Seniority
of renbers of the service : The

seniority,inter se, of menbers of
the Service shallbe determ ned by
the | engthof continuous service on
a post in the service;

Provi ded that where there are
different cadres or categories of
posts in the service, the seniority
shal ' be  determ ned separately for
each cadreor category of posts;

Provi ded further that in the
case of menbers appointed by direct
recruitnment, theorder~ of nerit
det ermi nedby t'heComm ssi on shal
not be disturbed in fixing the
seniority and candi dat es
recomrended earlier shall be senior
to thecandi dates reconmended
| ater;

Provided further that in the
case oftwo or nore nenbers
appointed on the sane date, their
seniority shall be determned as
fol | ows:

(a) a nenber appointed by direct
recruitment shall be senior to

a menber appoi nt ed by

pronotion or by transfer;

(b) a nmenber appoi nt ed by

promotion shall be senior to a

menber appoi nted by transfer;

(c) in the case of menbers
appoi nted bypronotion or by

transfer, seniority shall be

determ ned according to the

seniority ofsuch nmenber in

the appoi nt ment from which

they were pronoted or

transferred; and
(d) in t he case of menbers

appointed by transfer from

di fferent cadres, their

seniority shall be deterni ned

accordi ng topay, preference

bei nggi ven to a nenber, who

was drawi ng a higher rate of

payin hi sprevi ous

appointnent and if the rates

of pay drawn are also the

same,the y by the length of

their service in t he

appoi ntnents, andif t he

 ength of such service is also

the sanme, the older nenber

shal | be senior to the younger




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 9 of

20

menber . "

1974 Rul esand 1980 Rules mutatis mutatis are the sane.
Rule 2(g) of 1980 Rules defines "Service" to nmean Haraya
Educati on Department (State Service, Goup B). Under Rule 3,
the Service shall conprise theposts shown in Appendi XA to
the Rules. Rule 4 prescribes thegeneral eligibility
criteria and Rule 5 prescribes age requirenent. Rule 6
prescri bes educational qualifications as perAppendix B
Rul e 8enumerates certain grounds fordisqualification for
appoi ntnent toany post in the service. Relevant part of
Rule 9 with which we are concerned reads as under

"9. (1) Recruitnment to the Service

shal | be made

(a) in the case of Registrar, -

(i) fromanpbngst the Assistant

Regi st rar ( Exam nati ons),
Budget O ficer in the Service
or by pronption from anongst
the ' Superintendents in the
Service;"

I nother —words, all feeder posts enunerated constitute
source of recruitnent to the post of Registrar

"or

(c) in thecase of Budget O ficer, -

(i) by pronotionfromanonst the

Superi nt endents; or

(ii) by transfer or deputation of
an of ficer of equi val ent
gr ade/ experience, « already in
the service of Government of
I ndi aor any State Governnent.

(d) in the case of
Superi nt endent, -

(i) by pronotionfrom anonst the
Deput y Superi nt endent s, or
Assistants in the Haryana
Educati on Department (State
Service, Goup C) Services; or

(ii) by transfer or deputation. of
an officer ofequival ent grade
already inthe service of
CGovernnent of India or of any
St at eGover nment ; or

(iii) by direct recruitnment."

(2) Whenever any vacancyoccur or

i sabout to occur in theService,

the appointing aut hority shal

determ nein what manner such

vacancy shall be filled.

(3) All  pronotions, whether from

one gradeto another or from one

class of service to another class

of service, shal |l benade by

sel ection based onnerit and taking

into consideration seniority but

seniority alone shall not given any

right to such pronotions.

Onappoi ntnent so nade, byoperation of Rule 10, person
appointed to nay post in the Service shall remain on
probation for a periodof two years, if appointed by direct
recruitnment and one year ifhe isappointed otherw se
(pronotion). However, wunder proviso thereto, anobng others,
any period before such appoi ntnent, spent on deputati onon a
correspondi ng post or a higherpost shall count towards the
peri od of probation ofone year. Undersub-rule (2) ofRule
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10, ifin theopinionof the appointing authority thework

or conduct of aperson during the period of probation is not
satisfactory, it may, (a) if such person isappointed by
direct recruitment, dispense with hisservices; and (b) if
such person is appointed ot herwi se then by direct
recruitment (promotion) or transfer, (i) revert himto his
fornmer post; or (ii) deal with himinsuch other nmanner as
the ternms and conditions of hisprevious appoi ntnent permt.
On completion of the period of probation by a person, under
sub-rule (3), the appointing authoritymay, (a) if hiswork
or conduct hasin itsopinion, beensatisfactory - (i)
confirmsuch person from the date ofhis appointnment, if
appoi nted agai nst a permanent vacancy;or (ii)confirnsuch
person from the date fromwhich a permanent vacancy occurs,
i f appoi nted against a temporary vacancy; or incase ofnon-
availability of permanent vacancy (iii) declare that he has
conpl et ed hi s pr obati on sati sfactoril yand awaits
appoi ntnent topernmanent vacancy; - or (b) If his work or
conduct has, in its~ opinion, not " been satisfactory, - (i)
di spense “with his services, if appointed by direct
recruitnment orif appointed  otherw se, revert himto his
former post ordeal wth himn such other manner as the
terns and conditions ofhis previous appointment permnmits; or
(ii) extend hisperiod of probation andthereafter passsuch
order, as it could have passed on theexpiry of the period
of probation. Under proviso, however,the ‘total period of
probation, including extension, if _any, shall not exceed
three years. It would thus in the Service, either by direct
recruitment orby pronotion/transfer, the incunbent officer
is required tobe put on probation andon conpl etion of the
probati on or extended probation period, uptoa maxi num of
three years, the authority is enjoined to declare conpletion
of his probation. In other words, he stands confirned to the
Service. He gets appointed to apermanent vacancy subject to
availability and thereafter he beconmes full-fledged nmenber

of the Service. It is settled | egal positionthat
confirmation isan inglorious uncertainty. Continuous |ength
of service; if appointed according to the 'Rules on

consideration of clainms of eligible persons ason thatdate
as perrules accords seniority and gets counted fromthe
date ofinitial appointment by direct recruitnent/pronotion/
transfer to thecadre/ post.

The question thenarises: as to from what date the
seniority is required to be determ ned? As seen, underRule
11, the inter se seniority of the nmenber ofthe  Service
shall be determ ned bythe | ength of continuosserviceis a
post in the Service. However,exception are carved out to
the said general rule.Under the firstproviso, where there
are different cadres or categories of posts inthe Service,
the seniority shall bedeterm ned separately for each cadre
or category ofposts. The second provi so bei ngnot rel evant
for our purpose, is omtted. Under the third proviso, in
case of two ornmore nmenbers are appointed on the same date,
their seniorityshall be determined in the foll owi ng nanner

"(a) a nenber appointed by direct

recruitment shall be senior to
a nmenber appoi nt ed by
promotion or by transfer;

(b) a menber appoi nt ed by
promotion shall be senior to a
menber appointed by transfer;

(c) in t he case of menbers
appoi nted bypronotion or by
transfer, seniority shall be
determ ned according to the
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seniority ofsuch nmenbers in
the appointnments from which
they were pronoted or
transferred;”

[Class (d) being irrelevant
for the present purpose, 1is
om tted]

Conj oint reading of the provisions referred to
her ei nabove would indicate that according tol974 Rules,
there exist in the Servicecadre/grades consisting of
d erks, Assi stant s, Deput y Superi nt endents and
Superintendentsin the Service.Simlarly, under 1980 Rul es,
there exist cadre/ grade of Budget Oficer, Assistant
Regi strar and Registrar. It 1is also seen that wunder the
Rul es, appointnment by pronotion to Gade B-Cass-1, i.e.,
Gazetted cadre, is tobe nade  fromanongst the Budget
Oficers or Superintendents. Therefore, pronotion to the
post of Registrar (Education)one ofthe feeder posts is
Superintendent.It is seen that as soon as a person is
appoi nted to a cadre/grade, he starts discharging the duties
of appoi ntnentto thepost and his seniority is determ ned
on thebasis of that date unless he is appointed onlyas a
stop-gap arrangenent ~or on adhoc basis andde hors the
Rules.In case of ~regular appointnent;. the appointing
authority is enjoinedto put him on probation and on
successful completion of the probation period of oneyear
i ncluding the period spent onthe higher post (s), unless
the probation is extended upto a maxi num of three year, he
stand confirnmedi n the pronotedpost. Thus, hisconfirmation
dates back to his initial dated of appointnentby pronotion
and by operation of Rule 1land the proviso referred to
her ei nabove, the seniority stands determ ned fromthedate
of hi sappoi ntnment tothe cadre/grade. It would thus ' be
mani fest that as soonas the candi date, whether general or
reserved, getspronoted from one cadre, e.g., a Cerk is
promoted as Assistant on his conpletion of probation and on
decl aration thereof, he gets confirmed as Assistant and
beconesa nenber of the Service fronthe initial date of
appoi nt nent bypronotion. Equally, when an Assistant becone
Deput ySuperi nt endentand Deputy Superintendent becones
Superi nt endent ,t he met hod of computation of seniority would
be thesane, viz., as soon as his probationisdeclared, he
becones a nmenber of the Service.On availability of
per manent post, he getsappointed to the post and thereafter
ceases to be a menberof thefeeder/lower cadre. Inthis
regard, under Fundanental Rule 14- A(a) a Governnent

Servant’s lienon a post my, in no circunstance, be
term nated, even wth his consent, if the result will be to
leave him without a lien or a suspended lien upon a
per manent post. Under Fundanental Rul esl4-A(d)a Governnent
servant’s lienon a post shall stand termnated on his
acquiring a lien on apermanent post(whether under the

Central Government or a State Governnent) outside the cadre
on which he is borne. A conjoint reading,thus, would
establish that a Governnment servant shall always have alien
on thepost and simultaneously, he shall not have right to
hold any lien on norethan one post. In other word, the
articul ated bea nmenber of twopost/service/grade/cadre nor

is he eligibleto holdlien ontwo posts. On pronotionfrom
the post of Cl erkas Assistant, on successful and
satisfactory conpletion of probation and decl aration

t hereof, he becones a nmenber of the Service inthe cadre of
Assistant and so on till the cycle is conplete. Vice versa,
there are various stages of pronotion to the hi gher echel ons
of Service andthe sanme resultant consequence follow The
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sanme principle equally applies in GroupB Service under 1980
Rules. This principle is applicable equally to the genera
as well as reserved candidates. On this principle, there is
and there should be no dichotony andthis is the settled
service jurisprudence. In the case of appointment by
promotion of Dalits and Tribes, nodifferent yardstick
should be applied. This is the nornal/comobn phenonenon is
servicejurisprudence in Service under, either the Union
Governnment or the State GCovernment, or for that matter,
sem - Gover niment aut hori ti es/ cor por ati ons/ undert aki ngs.

The question thenis : whether such a rule becones
arbitrary or violativeof equality enshrined under Article
14 read with Article 16 (1)of the Constitution,when
appliedto Dalits andTribes?lt would be appropriate at
this stage to have the benefit of case | aw onthe subject.
In theAll India Adm nistrative Service (SAS) Association &
Os. VIs. Union of India [(1993) Suppl SCC 730], in paras
14 andl5, ‘a Bench ofthree Judges, to which one of us, K
Ramaswany, J., was a nenber, has held that no one has vested
right to pronotion orseniority butan officer has an
interest in seniority acquiredby working out the rules. In
T.R Kapoor V/s. Stat of Haryana [(1986) Supp. SCC 584 at
595], this Court observed ~that "unless it isspecifically
provided in the rules, theenployees whoare already
pronoted before the Anmendnent of the Rules, cannot be
reverted and their pronotions cannot be recalled". In State
of Maharashtra V/ s. Chandrakant Anant Kulkarni- [ (1981) 4 SCC
130], another Bench ofthree Judges inparagraph 16 atpage
141 had held that "(Mere chances of promotion are not
conditions of service, and the fact that there was reduction
i n thechancesof pronotion did not tantannmpunt to a change
in the conditions of service." In K Jagadeesanvs. Uni on of
India & Ors. [(1990) 2 SCC 228 at 230], in para 6, it was
held that "a right to be considered for pronbtion is aterm
of service, but nmere chances of pronmption are not"; soalso
the eligibility for pronotion. Passing of thedepartnenta
exam nation isnothingbut a nere (chance of pronption. In
Ashok Kumar GQupta V/sStat of U P. [1997 (3)SCALE 289 at
299, para 22] this Court conprising allthe three of us, had
held that "in service jurisprudence, a distinction between a
right and interest hasal ways been naintained. Seniority is
a facetof interest. Wen the Rules prescribed the method of
sel ection/recruitnent, seniority is given as per the ranking
given and governed bysuch as was laid inthe rules".
Simlarview taken inA K BhatnagarV/s. Union of India
[(1991)1 SCC 544] was upheld by this Court. In- Akhil
Bhartiya SoshitKarnchari Sangh V/s. Union of India(1996) 6
SCC 65]to which tow ofus, K Ramaswany and G B. Pattanaik
were nenbers, this Court has held that no nmenmber of the
servicehas a vested right to pronotion or seniority but an
of ficerhas an interestin seniority acquired by working out
the rules. In Ml. Shujat Ali & Ors. etc. v. Union of India &
Os. etc. [(1975) 1 SCR 449] a Constitution Bench hadhel d
that arule which confers a right of actual pronotionor a
right to be considered for pronbtion is a rule prescribing
conditions of service.ln Mhd. Bhakar vs. Krishna Reddy
[1970 SLR 268], a Bench of three Judges had held that any
rule which affects the pronotion of a person, relates to
conditions of service.ln State of Msore v. GB. [1967
S.L.R 753] a Bench of two Judges hadheld that rule which
nerely affectschancesof pronotion cannot be regarded as
varyi ngthe condition of service. Chances of pronption are
not conditionsof service. InSyed Khalid Rzvi & Os. v.
Union of India& Ors. [1993 supp. (3) SCC 575]to which one
of us KRS, J. was anenbers, it washeld i npara 31t hat
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no enpl oyer hasa rightto pronotion; the only right isthat
he is entitledto be considered for pronotionaccording to
rul es. Chancesof pronotion are not conditions of service
whi ch defeasible in accordance with the rules. Thus, it is
settledprinciple in the service jurisprudence thatnere
chancesof pronotion are not conditions of service and a
candi dat e appoi nted inaccordance withthe rule and steal a
march over hiserstwhile seniors in the feeder/lower cadre.
On his having satisfactorily conpl eted probation and
declaration thereof, he is given seniority in the higher
cadre. He becone a nenber of the higher cadre fromthedate
of starting discharging duty of the post towhich he is
pronot ed unl ess ot herw se deternmined in accordance with the
rules. From that date, he ceases to be a Menber of the
f eeder cadr e/ gr ade from which hewas pronot ed. The

hi erari chal pr onot i-ons tovarious cadres nment i oned
her ei nabove operate in the sane manner and thereby on
successive pronotion tovariouscadres/grades, though in the
sanme service, ~on would steal a marchover other, bythey
general or' reserved candi dat es.

On pronotion to the hi gher ~cadre, the reserved
candi date steal s a march over ‘general candi dates and becones
a nmenber of theservicein the higher cadre or grade earlier
to thegeneral candi dates. ~ Conti nuous | ength of service
gives him the seniority cannot get re-opened, after the
general candi date getspronoted to the highercadre/grade,
though he was erstwhile senior in the feedercadre/grade.
Woul d adual principle of seniority of Dalits and Tribes and
general candi datesis valid and constitutionally
perm ssible? If a positive findingin that behalf is
recorded, it would runcontrary to thebed role of judicia
precedents andit would be fraughtwith irreconcilable
incongruities in natter of integratingenployees drawnfrom
different streans to forge i ntoconmon seniority or pronoted
according to rule whichhitherto is well-trenched in service
jurisprudence. In State of UP. vio© Dr. Dina Nath Shukla &
Anr. [JT 1997 (2) SC 467 para 8] itwas held that the
craving for equal ity generates clash of interest and
conpeting cl ai s anongst thepeople, for emancipati on of
the Dalits and Tribes fromthe pangs ofabsol ute prohibition
of legal equality under Articles 15(1) and 16(1). Under
Articlel5(2) to (4) and Article 16(4) and 4(a) readwth
the DirectivePrinciples, protective discrimnation has
poured forth practical content,softened the rigour of |ega
equal ity andgiven practical content ofequality in
opportunity infavour of unequals to hold an office orpost
under the State in the denocratic governance. | n paragraph
9, it is further statedthat ina denmpcracy governed byrul e
of lawevery segnent of the society is entitled to a share
i n thegovernance of the country. Pernmanent bureaucrayis a
facet of our denocraticgovernance and an integral schene of
the Constitution. Recruitnent to a post or anoffice under
State is governed by the Constitution, law and the rules
made under proviso toArticle309 ofthe Constitution or
adm nistrative instructions in the absence of statutory
rules. Protective discrimnation has been upheld bythis
Court which connotes mitigation of absoluteequality in
order to achieve equality inresult in favour of the
di sadvant aged segnent sof thesociety. Appointnment to an
office or postgives an opportunity to haveequality of
status and dignity of person. The object, thereby, is to
provi deeconomi ¢ equality, Social equality gets realised
throughfacilities and opportunities given to the Dalits and
Tribes to livewith dignity and w thequal status in the
soci ety. Econom c equality also gi ves socio economc
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enpower nent, anmeasureto inprove excellence in everywal k

of life. Equalopportunity ofappointnment to a post or
office is available to all citizens and legitimtely and
constitutionally entitles thento consider their clainms for
enpl oyrment / appoi ntment to an office or post in accordance
with rules. Article 335mandates the State thatin the field
of conmpetitionthe clains of Dalits and Tribes shall be
taken into consideration consistentlyw th the naintenance
in appoi ntment of promotion in favour of Dalit and Tribes is
a constitutional rightunder Article 16(1) and 16(4A)read
with Article 46 and other related Articles. Reservation in
promoti on was upheld by this Court inR K Sabarwal &Os.

v. State of Punjab & Os. [(1995) 2SCC 745]. It iswell
settl edconstitutional principal that reservation in favour

of Dalits and Tribes is in favour of the comunity but not
to theindividuals belonging to thatcomunity, although
other ultimate beneficiaries are individuals. In Dr. Jagdish
Saran & Ors v. Union of India [(1980) 2 SCCr768], it was
held that ~ Dalits and Tribes for the purposeof adm ssion
under Article 15(4) stand as aclass. "The Constitution has
assigned a special place for that factum and the probl ens of

i nherited injustice demanding social surgery which, if
appl i edt houghtl essly ~in other situation, may by a remedy
whi ch extenuates theirmalody.” |In other. words, in socia

surgeryof effectuatingactuality in results, reservation in
favour of Dalits Tribes is aresultant surgical renedy to
the mal ody. InDr. Pradeep Jain & Os. v. Union of India &
Os. [(1984) 3 SCC 654] which wasapproved in Indira
Sawhney’ s case, discrimnation. Now the concept which takes
in itssweep every process of equalisation under the canopy
of protective discrimnation

Equal ity rmust not remain nmere idleincantati on butnust
become a vibrant living reality for~ the large masses of
people.In a hierarchical society with an indelible feuda

stamp and incurable actual ‘inequality, it 1is absurd to
suggest thatprogressive neasuresto elimnate group
disabilities and pronot ecol | ective equality are
antagonistic to and anathinma of equality on the groundthat
every individual is entitled to equality of opportunity

based purely onnerit mantra judged by the marks obtai ned by
hi m W cannot count enance such a suggestion,for to do so
woul d make the equality cl ause beconessterile and
perpetuate existing inequalities. Equality of opportunity is
not sinply a natter of legal equality. Its existence depends
not nerely onthe absence of disabilitiesbut on the
presence of abilities and opportunity for excellence ineach
cadre/ grade. Were, therefore, there isinequality, in fact,

| egal equality always tends to accentuate inequality. It is,
therefore, necessaryto take i nto account de facto
inequalities which exist in the society and in order to
bring about real equality, affirmative action fills-thebil
and allows to give preference to the socially and
econom cal | y di sadvantaged persons byinflicting handicaps
on those nore advantageously placed. Such affirmative
action though apparently discrimnatory, is calculated to
produceequal ity in result on abroaderbasis by elimnating

de facto inequalities and placing the weaker section of the
conmunity on afooting of equality wth thestronger and
nore powerful and a disadvantaged section so thateach

menber of the comunity, whatever is by his birth,
occupation or social position, may enjoy equal opportunity
of using to thefull, his natural endownents of physi que, of

character and of intelligence. This principlewas approved
and reiterated by the Constitution Bench in Marri Chandra
ShekharRao v.Dean, Seth G S. Medical College &Os.
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[(1990)3 sSCC 130]. It would, thus, i.e. , a settled
constitutional principle that facilities and opportunities
should be given to the Dalits and Tribes forpronotion to
hi gher cadre or grade, gain accelerated seniority by the
Dalit and Tribes and delinit the seniority of the erstwhile
gener al candi dates in the | owercadre or grade in accordance
with the roster point. Thereby, the Dalits and Tribes are
gettingand accelerated placenent in the higher echel ons of
cadre or grade. Itis constitutionally a permissible
cl assification bearingreasonable nexus to the object of
equality in result asconponent of economc and socia
enmpowernent. It is just and reasonabl eprocedure prescribed
to achieve theconstitutional objectives ofequality in
result,of status andopportunity anddi gnityof person to
integrate them n themainstreamof the national life, as
per the arch of theConstitution, i.e., the Preanble,
Articleld4, 15,16 and 46 and all-other related Articles of
the Constitution consi stentwi th the efficiency of
adm ni strati onenvi saged under Article 335 of the
Consti tution.

InA- K. Gupta & Anr. v. State of U P. & Os. [1997 (3)
SCALE 289 at 302 para28] we have held that as regards the
conpeting claims between Dalits and Tribes onthe onehand
and the general candidates onthe other; Article 14 and
16(1) render an balancing right toequality in result
adjusting the conpetingrights of all sections.|In Ahnedabad
St. Xaviers College Society &Anr. v. Stateof Qujarat &
Anr. [(1975) 1 SCR 173 at 252] a | argerBench of nine Judges
had held that to establish equality,if it would require
absolute identical treatmentof ~ both the mnority and
majority, thatwould result only in equalityin |law but
inequality in fact. Equality inlaw precludes discrimnation
of anykind whereas equality in fact mayinvolve the
necessity of differential treatment inorderto attain a
result which establishes an —equilibriumbetween different
situations. This Courtheld that the fundanental rights are
to be construedbroadl yso as to enabl ethe citizen to enjoy

the fundanmental right by succeeding generations. |nA K
Gupta’ scase, therefore, it was held that "to gi ve adequate
representation to the Dalits and Tribes in-all posts or

cl assesof posts of services to meke it areality and
truismfacilities andopportunities are required to -be
provided to the Dalits as enjoined in Article 38 for the
pur poseof achieving equalityof representation as area
content. In para 30, it wasobserved thatin _abstract
application ofequality underArticlel4, every citizenis
treated alike without there beingany discrinination.
Thereby, the equality, in fact,subsists. Equality prohibits
the State fromraki ngdi scrim nation anbng citizen on-any
ground. However, inequality in fact wthoutdifferentia
treatnment between the advantaged and di sadvant aged subsi sts.
In order to bridge the gap between inequality in results and
equality in fact, protective di scrimnation provi des
equal ity of opportunity . Those who are unequal s cannot be
treatedby identical standards. Equality in law certainly
would not be real equality. In the circunstances, equality
of opportunity depends notnerelyon the absence of

di sparities but on the pr esenceof abilities and
opportunities. De jureequality nust ultimately finds its
rai sond’ etre in de factoequality. TheState nust,
therefore, resort to protective discrimnation of the
pur poseof naking people, who are factually unequally, equa
in specific areas. It would, therefore, be necessary totake

i nto account defacto inequality in which exists the society
and totake affirmative action by giving preference and
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maki ng reservation in pronotion in favour of the Dalits and
Tri besor by inflicting handi caps ont hosenore

advant ageously placed,in order to bring about equality.
Such affirmative action, though apparently discrimnatory,
is calculated to produce equality inresult on a broader
basis by elimnating de facto inequality and placing Dalits
and Tribes on the footing of equality with non-tribal, non-
Dalit enployees so as to enable them toenjoy equa
opportunity inorder to unfold their fullpotentially.
Protective discrimnation envisaged in Article 16(4) and
16(4-A)is thearnmourto establish the said equilibrium

bet weenequal ity in |l awand equality inresultsas a fact to

the di sadvantaged. The principle of reservationin pronotion
provides equality in results.

Itis truethat Indra Sawhney’'s ratio on reservation in
pronmoti on became a torch -bearer to the general candi dates
but before itcould become path-finder, the Parlianent
enact ed77th Constitution (Arendnent) Act and brought on the
Constitution Article 16(4A) asa part of the Constitutiona
Scheneof reservation in pronotion to a post. The
| egi sl ative judgnent put off the stream generated by Indra
Sawhney’s case. It isconstitutionally a valid principle
whi ch was declared to be soin several judgments referred to
and followed and ultimtely held as valid inA K Gupta’'s
case.

Vir Pal Singh Chauhan’'s case fol lowed byAjit Singh's
case createdeuphoria anong general  candi dat est hat
reservation in pronotion, though till then had by the Dalits
and Tribes, slided backin the seniority scale to the bottom
as and when thegeneral candi datesin their ownturn had got
pronotion to higher echelons  of service. The questionis :
whetherit is really so and whetherit interjected the
normal servicejurisprudence of continuous officiationin a
post or a cadre, unless pronotion i's not-in accordancew th
rule? In Direct Recruit Class |l Engineering O ficers’
Associ ation v. State of Mharashtra & Os. [(1990) 2 SCC
715], the Constitution Bench ‘had held in respect of
preposition No.1 in paragraph47 thatonce anincurmbent is
appointed to apost according to rule,his seniority has to
be counted fromthe date of his confirmati on.  The corrolary
of theabove rules is that where the initial appointnment is
only ad hoc and not according to rules and is mnadeas a
stop-gap arrangenent, the officiation in such post cannot be
taken into account for purpose of determ nation of the
seniority. to appreciate the effect and the real inpact of
the above two decision, it is necessary to 1look into the
facts therein. In Vir Pal SinghChauhan's case the principle
consi deration for pronotion was seniority under the rules
nmade by the Railway Establishment Code. The Rail way Board
i ssued circular |etterdated August 31, 1982 which referred
the word ‘Panel’. It was a case of pure seniority rule.
Expl ai ni ng t hemeani ngof theword *‘panel prepared by the
recruiting authority and in the absence of any specific
rules as regards the nature of the effect ofseniority-in
the higher cadre/grade, the Bench of two Judges consi dered
its effect andheld that theword ‘panel’ used inthat
circular neant the panel prepared by the recruiting
authority at the tine of initial entry into service andthat
the seniority of the enployees in the higher grades wasal so
held to be determne with reference tothe placenent in the
initialappointnent. It is settled |egal position that the
rati o decidendiis based upon the factsactually decided. It
is an authority of those facts. In thelight of the factua
position culled out by this Court on the panel position in
the | ower cadre ofthe general as wellas reserved
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candi dates, this Courtin VirPal Chauhan’s case, hadheld
that though the Dalitand Tribes were pronoted earlier to
the general candidatesto a higher cadre/grade, in the
absence of such apanel prepared in the pr onot ed
cadre/ grade, the panel prepared in thel ower cadre remained
to be operative. Consequent, on pronotion ofthe genera
candi dates, the inter se seniority vis-a-vis reserved
candi dates rermained the sane as was found in the |ower
cadre. That wasthe real ratio in that case, onthe basis of
the circular letter referred to hereinbefore. Accordingly,
the said ratio, as pointed out by theH gh Court, does not
hel p the appell ants-general candi dates for the reasonthat
Rul e 11 of 1974 Rul esor 1980Rul es expresslyoccupi es the
field and determines their inter se seniority ineach
cadre/grade with reference to thedate on which the
candi dates, beit reserved -orgeneral, entered into the
servicein the pronotedcadre/grade. Vir Pal Chauhan’s case,
therefore, is a classof its own and of no assistancewhen
the rules occupy the field governing the seniority position
in a particular manner. The Rules alone are required to be
| ookedi nto and senioritydeterm ned in accordance
therewith. In fact, this Court in Vir Pal Chauhan’ scase
furtherpointed out that when reserved candi dateswere
promoted from the initial stage to further stage, circular
letter has no application and the seniority ofthe reserved
candi dates wasrequired to bedeterm ned  on the basis of
seniority position occupied by himin the pronoted post.
This clearly explains that this Court did not intend to
depart from the normal service jurisprudence; nor did it
intend to |ay down any separate ruleof interpretation in
determning inter se seniority of the reserved candi dates
and the general candidates and theirfusioninto common
seniority in the higher echelons overthe erstwhile junior
reserved candi dates. Equally, the ratio in Ajit | Singhs
case, as rightly pointed out by the Hgh Court, is
inapplicable. It did not |lay down any separaterul e inthat
behal f.In that case it was not ‘brought to the notice of
this Court the existence of operation ofthe service
conditions andseniority rulelike Rule 11 of the Rule in
this case ineach grade/cadre or services in Punjab &
HaryanaSecretariat service orCvil Services.On the other
hand, this Court was invited to deal with the circular
letter issued by the Punjab & Haryana Governnent, on the
subj ectof reservationrules. The prinary question before

the Full Benchof Punjab & Haryana H gh Court in Jaswant
Singh v. Secretary, CGovt. of Punjab & Haryana [1990 (4) SLR
257] was whether the reservedcandi dates wereeligible for
consi deration for pronmotion to the general vacancies? It was
held that theywere entitled.The further question was :
whet hertheir placenent should be in the roster point
reserved for Schedul edCastes and Backward Cl asses, orthey
are required to be adjusted in the general vacancies
specified inthe roster? In Sabharwal’s case, the
Constitution Bench upheld that the reserved candi dates are
entitled to conpetewi th the general candidates for
pronmotion to the general postin their own right. On their
sel ection, they are to be adjusted in the general post as
per the roster and the reserved candidates should be
adjusted in the points ear-marked inthe roster to the
reserved candidates. Since a slight deviation tothat
principle was required to be consideredin other cases,Ait

Si ngh case andother cases were delinked. These caseswere
dealt with in Ajit Singh's case. Therein the question was as
to theeffect of the consideration of interse clainms of
reserved candi dat esand gener al candi dat e to the
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post/vacancy avail abl eto thegeneral candi dates. | nthat
background, this Courtconsidered in Ajit Singh's casethat
since the reserved candi datespronmpoted accordingly to the
principal of reservation earlier to the general candi dates
were not considered, the general candidates and reserved
candi dates arerequired to the considered forpronmotion to
the general vacancies on the basis oferstwhile seniority.
the inter se seniorityin the Ilower cadre is required to be
consi dered andto that extendthe advantagehad by the
reserved candi dates ofearlier pronotion was not rel evant.
It is also tobe noted that the criteria forpromotion in
Ajit Singh’s case was seniority-cummerit or nmerit-cum
seniority in which event  the principle of seniorityal so
gai ns relevancy and is one ofthe factors to be takeninto
consideration. It is settled legal position that if the
selection is to be -made for  pronotion on theprinciple of
nmerit and ability, the more nmeritorious, though junior
steals a marchover the |ess neritorious senior candidate,
be it 'general or reserved candidate. In this case HS Hra
has stolen ~“a march over his senior Dalits. Were nerit and
abilityare approximately equal, onlythe seniority in the

| ower cadre becones relevant.When the nerit-cumseniority
or seniority-cumnerit principle is to be applied, as stated
earlier, the senioritybeing a relevant factor, this Court
in Alit Singh’s case has held that the advantage of prior
pronmotion to the reserved candidates is not materia
ci rcunst ance when the general andreserved candi dates
together areconsidered for promption to a hi gher
cadre/grade. The ration in Ajit Singh's case should be
understood in the above backdrop andperspective. If so
understood, this Courtin A it Singh's case has notlaid
down any «contra principle tothe settled Ilegal service
jurisprudence; nor it intended to cut down the effect of the
Rul e in vogue for deternination of theinterse seniority
in eachcadre/grade in accordance with the Rules. Therefore,
it is asimplistic euphoria tothink that at all events the
earlierpronoti ons hadby the reservedcandi dates havebeen
slide down andput back in the vanguard of the erstwhile
seniority position in the feeder cadre/grade. Ifthis
clarityof though iskept in fore-front, there is no
occasi on to adopt a m staken application of theprinciple to
all facts in all circunstance. In A it Singh' s case,this
Court did not,therefore, intend to lay down any principle
contrato the settled legal principle that continuous

of ficiation toa pronoted postin accordance with the rules
gives right toseniority. Theobservation of this Court in
Ajit Singh's case thatany other rule of construction would
be arbitraryviolating Article 14is required (to be
understood in that backdrop and context. As stated inA K
Gupta’' scase, it was held that both general and reserved
candi dates being citizen of |India areentitled to‘equality
of opportunityassuredunder Article 14 and 16(1). Asheld

in Thomas v. State of Kerala [1976 (1) SCR 906] and approved
in Indra Sawhney' s case, theright to equality to the
reserved candidates isa fundanental right wunder Article
16(1) read with Article 14which itself guarantees a
fundanmental right. After the Constitution (77th Arendnent)
Act, Article 16(4-A) gives fundanentalrights to the Dalits
and Tribes to pronotionto a post or a service in the State,
The protectivediscrimnation is a contour to bring about
equality in results tothe Dalits and Tribes. It is a facet
of equality under Article 14, 15 and 16of the Constitution
Therefore, when conpeting rights bet weengeneral and
reserved candi dates require adjudicati on and adjustmentwith
the right of general candidates, the doctrineof violation
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of Article 14 has no role to play since protective
discrimnation itself is a facet of Article 14 and itdoes
not again deny equality to the reserved candidates.
Therefore, in Ajit Singh’s case whenthis Court hadheld
that such a rule of reservation would be violative of

Articlel4d andarbitrary, it does notappear to have neant
to destroy the protectivediscrimnationwhich is a
consi stent thread running through all situati onswhen

reservati on wasappliedin favour of the reserved candi dates
and the equality in results in achieved. Thus, we hodthat
the euphoria had by the general candidates fromthe ratios
in VirPal Chauhan’s and Ajit Singh's cases isshort |ived;

it does not help in so ‘realising thecorrectinplications
arisingfrom the aforesaid ratios. It is settled | aw hat
admi ni strative instructions supplenentthe |aw but do not
suppl ant thelaw. It fills  only yawning gaps. The
admi ni strative instructions issued by the Haryana CGover nnent
after Ajit Singh's caseflies in the facet of statutoryRule
11 of 'the rules. Therefore, it <crushes itself wth the
grindi ng teethof theabove statutory Rulell and the
principl e. Thus considered, we hold that the view taken by
the High Courtin that behalfis correct in law and is not
vitiated by any infirmty in law. W further hold that the
reserved candi dates becane senior to the general candi dates
in each successi ve-cadre/ grade from  Assistant to
Superintendent in Class IlIl Service and 5th respondent in
Class | Service. Theirseniority is not and cannot have the
effect of getting wiped out after thepronotion of genera
candi dates fromtheir respective dates of pronotion. The
gener al candi dates remmin juni-or in higher echelons to the
reserved candi dates as was heldby the Hi gh Court.

That apart, as this Court has repeatedly held, the
delay disentitles the party to the discretionary relief
under Article 226 or 32 of the Constitution. It s not
necessary to reiterateall catena ofprecedents inthis
behal f. Sufficeit to state that the appellant kept sl eeping
over their rights for |ong andel ectedto wakeup whent hey
had the inmpetus from Vir Pal Chauhan and Ajit 'Singh's
rati os.But Vir Pal Chauhan and Sabharwal's cases, kept at
rest the pronotion already mnade by that date,and decl ared
themas valid;they were linmted to the question of future
promoti ons given by applying the rule of reservation, to al
the persons prior to the dated of judgnent in Sabharwal’s
case, which required toexam ned in thelight of lawlaid in
Sabharwal ' s case. Thus earlier pronotions cannot- be
reopened? Onl yt hose cases arising after that date woul d be
examined in the lightof thelaw laid down in Sabharwal’s
case Vir Pal Chauhan's case and equally Ajit Singh’ s case.

I f thecandi date has already been further pronoted to the
hi gher echel ons of service, his seniority is not open to be
reviewed. In A B.S. Karanthari Sangh’'s case, Bench of two
Judge to whichtwo ofus, K Ramaswany and G B. Pattanik

JJ. were nmenbers, hadreiterated the above view and it was
also held that all the prior pronotions are notopen
judicial review. In Chander Pal & Os. v. State of Haryana
[WP. (C Nos. 4715-18/93 dat edDecenber 4, 1996] a Bench of
two judges consisting of S.C. Agrawal and G T. Nanavati, JJ.
consi dered theeffect of Vir Pal Chauhan's,Ajit Singh,
Sabharwal and A B.S Karmachari Sangh’s cases and hel dt hat
the seniority of those respondents who had already retired
or prompted tohigherposts could not be disturbed. The
seniority of the petitioner therein and the respondent who
were holding the post in the sane |evelor in the sane cadre
woul d be adjusted keeping in view the ratioin Vir Pa
Chauhanand Ajit Singh’s cases; but pronotion, if any, had
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been given to any of themduring the pendencyof thiswit
petition, was directednot tobe disturbed. Therein, the
candi dat es appointed on the basis of econom ¢ backwardness,
soci al status or occupation etc.were eligible for
appoi nt nent agai nst the post reservedfor backward cl asses
if their income did not exceed Rs. 18,000/- per annum and
they were given accelerated pronotion on the basis of
reservation. In that backdrop,the above directions canme to
be issued. In fact, it did not touch upon Article 16(4) or
16(4-A). Therefore, desperate attenptsof the appellants to
re-do the seniority had by them in various cadres/grades
though in the same services according to 1974 Rul es or 1980
Rul e, are not amenable to judicial review atthis belated
stage. The High Court,therefore, has rightly dismnissed the
wit petition on the ground of delay aswell.

Thus we hold that the decision of the H ghCourt is not
vitiated by any errorof application of wongprinciple of
| aw warranting interference.

The ~appeal i's accordingly dismssed but, in the
ci rcunst ance, without costs.




