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ACT:

I ncome Tax Act 1961-Sections 2(15) and 11(1)(a)-Miin objects
to be pursued by the conpany which~ has been granted a
licence wunder s. 25 of the Conpanies Act were (i) to give
charity and (ii) to pronpte education and (iii) to establish
or aid in the establishnment of ~associations institutions,
funds, trusts with the object of pronoting charity and/or
education and the objects incidental or ancillary to the
attainment of the said objects was "to run Chitties
(Kuries)-Wiether the said objects identifiable wth the
first two heads 'relief of the poor’ and "education" in the
definition of 'charitable purpose’ in Section 2(15) of the
Income Tax Act and whether the.inconme derived from running
Chitties (Kuries) is exenpt under Section 1 1 (1) (a) of the
Act .

HEADNOTE:

The appellant Association carries on the business of
conducting ' Kuries’ which was one of the ancillary object in
furtherance of its main objects. Clause 3(a) of the
Menor andum of Associ ation declares the nmain objects to be
(1) to give charity (ii) to pronote educationand (iii) to
establish or aid in the establishment of associations,
institutions, funds, trusts with the object of pronoting
charity and/or education. 1In respect of the income during
the calendar year 1968 from that business i.e.  during
assessment year 1969-70 the claimby the appellant for
exenption wunder S. 11 (1 )(a) of the Income Tax Act, 1961

was rejected by the Income Tax Oficer. The Appellate
Assi stant Conmi ssi oner reversed the order in appeal and held
t hat "education’ constituted the main object of t he

appel l ant, and therefore, the income fromthe Kurie business
even though a profit making activity being in aid of or
incidental to the main object was entitled to exenption

The appeal of the Revenue before the Income Tax Appellate
Tribunal failed and therefore at the instance of the
respondent, the question whether on the facts and in the
circunstances of the case, the assessee is entitled to
exenption wunder s. 11 of the Income Tax Act, 1961 for the
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assessment year 1969-70 ?" Was referred to the H gh Court of
Keral a which answered it against the appellant. The present
appeal was then lodged in this Court.

Al'l owi ng the appeal, the Court

HELD : (1) The words "not involving the carrying on of any
activity for profit" govern the words "the advancement of
any other object of general public utility" and not the

words "relief of the poor, education and nedical relief" in
section 2(15). The heads "relief of the poor, education and
medi cal relief" remained unqualified by any express

statutory restriction, and income arising from a profit
maki ng activity linked with those heads enjoyed exenption
wi thout express limtation until section 13(1)(bb) was
inserted in the Act by the Taxation Laws (Anendnent) Act,
1975 with effect fromApril 1, 1977. [1042 B-D]

The specific heads 'relief to the poor, education and

medical relief’ in s. 2(15) define well known charitable
pur poses. . But the residual general head "the advancement of
any other object ~of general public utility" is of wde

conprehensi-on, and Parlianment when framng the Incone Tax
Act, 1961 considered it appropriate to cut down the w de
scope of these words by qualifying themw th the restrictive
words "not involving the carrying on of any activity for
profit", thereby enphasising that the residual general head
was to be confined to objects which were essentially
charitable in nature. [1041 E, 1042A]

Morice v. Bishop of Burham [1805] 10 Ves 522, 532;
Wlliams Trust v. |.R, 27 T.C. 409 referred to.

(2) In the instant case:

1039

(a)According to sub-clause (a) of clause (3)  of the
Menorandum of Association, the nmain objects for which the
appel lant was fornmed are "to give charity” and "to . pronote

education”. The third sub-clause nmerely confers power to
establish associations and other bodies with the object of
promoting the two main objects. Having regard to the
| anguage used and the context in which the two nain/ objects
are set forth, it would be reasonable to identify the
expression "to give charity" and "to pronote education" with
the first two heads "relief of the poor" and ™education" in
the definition of "charitable purpose" in section 2(15) of
the Income Tax Act. |If the Menorandum of —Association - had
referred to "charity" as the sole object wthout any
[imtations, including those prescribed by the context, it

may have been possible to extend it to all-the four ~heads
mentioned in section 2(15) "as was done in Chaturbhuj
Val | abhdas v. Commi ssioner of Income-tax, (14 |I.T.R  144).
But the words are " to give charity"; and then "to pronote

education" is also specified. Cbviously, the forner / nust
bear a limted nmeaning and therefore, the nost appropriate
seems to be "relief of the poor". That being so, neither of

the nmain objects can be classed under the residual 'genera

head "the advancenment of any other object of general public
utility." [1041 B-D]

(b) The 'Power to run the kurie business stens from the
provision "to run chitties (kuries)" nmentioned in sub-clause
(b) of clause (3) of the Menobrandum Fromthe description
prefacing the enuneration of the objects, it is plain that
the objects are really in the nature of powers incidental or
ancillary to the attai nment of the main objects nentioned in
sub-clause (a) of clause (3). The income from the Kkurie
business is intended to be applied only to the charitable
purposes of giving to charity or the pronotion of education

That is the basis on which the Iicence was granted under
section 25 of the Conpanies Act to the appellant. No
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guestion arises of applying the income from the kurie
business to the other objects for which the appellant has
been established, that is to say, the objects set forth in
sub- cl ause (c) of <clause (3) of the Menor andum  of
Associ ation. [1042 D E]

(c) The business of conducting kuries is held under trust.
The income from that business is income derived from
property held wunder trust for charitable purposes. The
appel lant, therefore, is entitled to exenption on the,
i ncome fromthe kurie business for the assessnment year 1969-
70 under section 11(1)(a) of the Income-tax Act, 1961. [1042
g

JUDGVENT:
ClVIL APPELLATE JURI SDICTION : Cvil Appeal No. 82 of 1975.
From the Judgment and Order dated 12-6-1974 of the Kerala
Hi gh Court in.” Incone Tax Reference No. 77/72.
Y. S. . ‘Chitale,” V. J. Francis and Mukul Mudgal for the
Appel | ant.
B. B. Ahuja and A Subhashini for the Respondent.
The Judgnent of the Court was delivered by
PATHAK, J. This appeal, by certificate under section 261 of
the |Income-Tax Act, 1961, is directed against the judgnment
of the Hi gh Court of Kerala disposing of a reference nade to
it by the Inconme-Tax Appellate Tribunal under section 256(1)
of the Act.
The appel l ant is an association constituted under a |icence
granted under section 25 of the Conpanies Act, 1956 on
January 5, 1967. The relevant provisions of its  Mnorandum
of Association are :
"3. (a) : The nmain objects to be pursued by
the Company on its incorporation are
(i) To give charity.
1040
(ii) To pronote education.
(iii)To establish or aid in the establishnment
of associations, institutions, funds, /trusts
with the object of promoting charity and/or
education provi ded that the Conpany shall not
support its funds or endeavour to imnmpose - on
or procure to be observed by, its nmenbers or
others any regulation or restriction which if
an object of the conpany, would make it a
trade union.
(b) The objects incidental or ancillary to
the attai nment of the above mmin objects are
(i) To receive donations, subscriptions, = or
gifts for the furtherance 'of the purpose of
the Conpany, and to do all such other things
as may be considered to be incidental or
conduci ve to the attai nnent of its objects or
any of them by the Directors.
(ii) ... ce ce .
(i) ...
(iv)To run Ch|tt|es (Kurles)
(V) ... L -
(vi) ... ...,

(Vi) ... L. RO
(c)The ot her objects for wh|ch the Cbnpany

is established are

(i)To establish, pronbte, and carry on any

ot her business which may seemto the conpany
profitable or advantageous and to establish
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offices and other places of business in this
State or anywhere in India, as the Directors
deem necessary. "
The appel |l ant carries on the business of conducting Kuries,
and in respect of the income during the cal endar year 1968
from that business, it was assessed to tax for the
assessment year 1969-70. The Incone-Tax Oficer, rejected
the claimthat the Kurie business was incidental to the main
objects of <charity and education and that the incone
proceeding fromit was exenpt under section 1 1 (1) (a) of
the Income-Tax Act. The Appellate Assistant Conmi ssioner
reversed the order of the Incone-Tax O ficer and held that
education constituted the nmmin object of the appellant and,
therefore, the income fromthe Kurie business, even though a
profit making activity, being in aid of or incidental to the
main object was entitled to exenption. The |ncone Tax
Appel l ate Tribunal ;" on further appeal, upheld the view taken
by the Appell ate Assistant Comm ssioner. At the instance of
the Commi'ssioner of Incone Tax, the Tribunal referred the
following question to the H gh Court of Kerala for its
opi nion :-
"Whet her on the facts and in the circunstances
of the  case, the assessee is entitled to
exenption -under section 11 of the |ncome-Tax
Act, /1961 for the assessnent year 1969-707?"
1041
The Hi gh Court answered the question in the negative and in
favour of the Incone-Tax Departnent by its judgnment dated
June 12, 1974.
According to sub-clause (a) of clause (3) of the  Menorandum
of Association, the nain objects for which the appellant was
formed are "to give charity" and "to -pronpte education".
The third subclause nerely confers power to establish
associ ations and other bodies with the object of pronoting
the two mmin objects. Having regard to the |anguage used
and the context in which the two main objects are set forth,
it would be reasonable to identify the expression "to give
charity" and "to pronote education' with the first two heads
"“relief of the poor" and "education" in the definition of
“charitabl e purpose" in section 2(15) of the Income Tax Act.
If the Menmorandum of Association had referred to "charity"
as the sole object without any Iimtations, including those
prescribed by the context, it nmay have been possible to
extend it to all the four heads nmentioned in section 2(15),
as was done in Chaturbhuj Vallabhdas v. - Conmissioner of

I ncome- Tax(1). But the words are "to give <charity"; and
then "to pronote education" is also specified. Qovi ousl y,
the forner nust, bear a limted nmeaning. To our mnd, the
nost appropriate seens to be "relief of the poor". That

being so, neither of the nain objects can be classed /under
the residual general head "the advancenment of any other

object of general public utility". Now, those words are
foll owed by the words "not involving the carrying on of any
activity for profit". Do these restrictive words govern-the

residual general bead only or also the preceding specific
heads "relief of the poor, education, and nedical relief" ?
The specific heads "relief of the poor, education and
nmedi cal relief" define well known charitabl e purposes. But
the residual general head "the advancenent of any other
obj ect of general public, utility" is of w de conprehension

This head was defined in the same terns in the definition of
“charitable purpose" in section 4(3) of the Indian |ncone-
Tax Act, 1922. The sanme words were used in English law to
descri be one of the heads of charitable purpose in Mrice v.
Bi shop of Durham(2). Under the English law they were
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regarded as words of sufficiently extensive inport to
warrant the observation by the House of Lords in WIlliams
Trust v. 1.R (3) that all objects of general public wutility
were not necessarily charitable, and that while sone may be
so others may not. The lawin India under the Indian
I ncome- Tax Act, 1922 was not in congruency with the English
law of charity inasmuch as by including those words in its
statutory definition the Indian | aw extended the expression
“charitable purpose" to an area beyond that covered by the
English |aw In other words, while the words "any other
object of general public utility" in the Indian enactnent
included the purposes recognised as charitable purposes
under the English | aw, they ex-

(1) 14 1.T7..R 144,

(2) (1805) 10 Ves 522, 532.

(3) 27 T.C 409.

1042

tended al so to objects which were not accepted as charitable
tinder the English |aw Apparently, when framng the
| ncome- Tax ~Act, 1961, Parlianent considered it appropriate
to cut down the wi de scope of these words by qualifying them
with the restrictive words " not involving the carrying on

of any activity for profit". This was done to enphasise
that the residual general head was to be confined to objects
which were essentially charitable in nature. It is,

therefore, clear that the words "not involving the carrying
on of any activity for profit" govern the words "the
advancenent of any other object of general public utility"
and not the words "relief of the poor, education and medica
relief" in section 2(15). The heads "relief of the poor
education and nedical relief" renained unqualified by any
express statutory restriction, and incone arising from a
profit making activity Ilinked with" those heads' enjoyed
exenption w thout express linmitation until section 13 (1)
(bb) was inserted in the Act by the Taxation Laws
(Amendrent) Act, 1975 with effect from April 1, 1977.

Now, the power to ran the kurie business stens from the
provision "to run chitties (kuries)" nmentioned in sub-clause
(b) of clause (3) of the Menobrandum Fromthe -description
prefacing the enuneration of the objects, it -is plain that
the objects are really in the nature of powers incidental or
ancillary to the attainnent of the nain objects nmentioned in
sub-clause (a) of clause (3). Accordingly, we hold that the
income from the kurie business is intended to be applied
only to the charitabl e purposes of giving to charity or the
promoti on of education. That is the basis on which the
licence was granted under section 25 of the Conpanies Act to
the appellant. No question arises of applying (the incone
from the kurie business to the other objects for which the
appel l ant has been established, that is to say, the object
set forth in sub-clause (c) of clause (3) of the Menorandum
of Association. |In the circunstances, it is not necessary
to con-Sider the effect of the inclusion of those ‘other
objects in the Menorandum and whether the appellant can
enbark on the realisation of those objects w thout conplying
with the statutory formalities nentioned under seetion 149
of the Conpani es Act.

It is not disputed that the business of conducting kuries is
held wunder trust. W are, therefore, of opinion that the
income from that business is inconme drived from property
hel d under trust for charitable purposes. In t he
circunstances, the appellant is @titled to exenption on the
i ncome fromthe eurie business for the assessnment year 1969-
70 under section 1 1 (1) (a) of the Income-Tax Act. W are
unable to agree with the opinion expressed by the H gh Court
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which, it seens, omtted to consider the significance of the
fact that the business of conducting kuries is covered by a
power conferred expressly only for the purpose of attai nment
of the main objects of giving charity and pronoting
educat i on.

10 43

The appeal is allowed, the judgnent dated June 12, 1974 of
the High Court is set aside and the question referred by the
I nconme-Tax  Appellate  Tribunal is answer ed in the
affirmative, in favour of the appellant and against the
Conmi ssi oner of Income-Tax. The appellant is entitled to
his costs of this appeal

Appeal all owed.

1044




