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ACT:

Advocates Act 1961, (25 of 1961)--Sanad granted by a
princely State which was not a covenanting state--Sanad did
not show under what law it was issued--If entitled to enro

as an advocate under 'the Act.

HEADNOTE

The petitioner was granted a Sanad by |jlas Thi kana ' Khetri
which was the highest court in. a native state. On the
basis of the Sanad the petitioner practiced in  another
native State for sone years and |ater joined service. In

1955 his application for recomrenci ng practice was /rejected
by the Hi gh Court of Rajasthan on account of his not naking
an application before the appointed day in Decenber, 1951
Later the petitioner applied to the Delhi State Bar ~ Counci
for enroll ment under s. 24(3) of the Advocates Act which was
rej ected. Sub-section 3 to section 24 says that a person
who has for at |east three years been a vakil or a pleader
or a nukhtar or was entitled at any tine to be enrolled
under any |law as an Advocate of a High Court (including a
Hi gh Court of a former part B State) may be adnitted as an
advocate on a State roll

Di sm ssing the appeal

HELD : On the material placed before the Del hi Bar Counci
for the purpose of the petitioner’s enrolnent it could not
be held that the decision of the Bar Council was incorrect.
If the petitioner were actually qualified under the Act for
enrol ment as an advocate and had been wongfully refused
enrol ment by the authorities the question of infringenent of
his fundanental rights under Article 19(1)(g) would have
arisen. [912 D E

Admittedly the petitioner did not come under the first part
of sub-section 3(a) of section 24 of the Advocate Act since

he was neither a vakil nor a pleader nor a nukhtar. The
Sanad on which he relied upon did not show under what law it
was i ssued. Further, Thi kana Khetri was not one of the

covenanting States of the United State of Rajasthan. [811 E]
The petitioner had not taken any steps in accordance wth
the law to get hinself enrolled under the Bar Council Act or
any other Act entitling himfor enrolment; nor did he pursue
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the matter further in that behalf when his application had
been rejected by the Hi gh Court under s. 49 of the Rajasthan
H gh Court Ordinance (15 of 1949) [812 D

JUDGVENT:
ORIG NAL JURI SDICTION : Wit Petition No. 424 of 1971
Under Art. 32 of the Constitution of India for t he
enforcenent of fundamental rights.
Ch. Ram Sarup and R A Cupta, for the petitioner
N. H Hi ngorani, for respondent no. 1
Hardev Singh, for respondent no. 2.
R. N. Sacht hey, for respondent no. 3.
ARGUMENTS
For the petitioner : The petitioner’s case was fully covered
by S. 24(3) of the Advocates’  Act as he had practised as

Vakil for three years before the coming into force of this
Act . He 'was all owed to practise at Loharu by endorsenent
upon the sanad by ljlas Thi kana Khetri. By reason of this

he was entitled to practise in Punjab including the Hi gh
Court of Punjab. Secondly, the petitioner was entitled to
be enrolled as an advocate under r. 421 of the Rajasthan
Hi gh Court Rul es

809

1952 but the date nentioned for application for enrol nent
had expired before the publication of the rules and hence he
could not apply within the time limit prescribed.

For the respondent No. 1 : The petitioner’s application to
the Delhi Bar Council for enrolnment as an ~Advocate under
section 24 of the Advocates Act, 1961 was rejected on the
ground that the petitioner was not a | aw graduate and that
the court of Ijlas Thi kana Khetri where he was enrolled as
an advocate was not a High Court.” It i's conceded by him
that he is not qualified to be enrolled as an Advocate under
section 24(1) of the, said Act but contended that his case
is covered by section 24(3) as he had practised as 'a vaki
for three years in the court of Ijlas Thikana Khetri and was
entitled at any time to be enrolled under any law ‘as an
Advocate of a High Court of a former Part B State.

The question arises whether Khetri State was one of the
covenanting states of United State of Rajasthan. The United
State. of Rajasthan (consisting of 14 covenanting states)
cane into existence wth effect from May 15, 1949 -and
Thi kana Khetri was not one of them

The Rajasthan Hi gh Court Ordinance No. XV of 1949 provided
for the establishnent of the Rajasthan Hi gh Court and
abolition of all H gh Courts in the covenanting States.. The
Part B States (Law) Act No. 111 of 1951, provided for
extension of the Indian Bar Councils Act, 1926 to  Part B
St at es. Under section 8(2) of the Bar Councils Act it was
obligatory for the Rajasthan H gh Court "to prepare and
maintain a roll of Advocates of the High Court in which
shall be entered the names of all persons who were as
Advocates, Vakils or pleaders entitled as of right to
practise in the H gh Court before the date on which the
section cones into force in respect thereof" and as the
petitioner was not practising or was not entitled to
practise in the H gh Court of any of the covenanting states
hi s name could not be entered on the roll of Advocates under
the said section. The Rajasthan Hi gh Court Rules 1952 had
no application to his case.

The petitioner’'s alternative argunent that by Virtue of
endorsenent on his sanad he was entitled to practise in the
State of Loharu, which was one of the States merged in East
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Punjab and in view of its nerger he was entitled to practise
in Punjab including the H gh Court of that state is wthout
any substance. The petitioner has not produced anything to
show that he was entitled to be enrolled as an Advocate in
the State of Loharu and later in the state of East Punjab
The case of the petitioner is not covered by section 24(3)
of the Advocates Act.

For the Bar Council of India : Assum ng that the inpugned
decision was erroneous it cannot anount to infringement of
the petitioner’s fundanmental right under Art. 19(1)(g) of
the Constitution [(1955) 2 S.C.R 1113; AI.R 1962 S.C
1183 and 1971 Supp. S.C R 688]. Since |Ijlas Thikana
Khetri was not a Hi gh Court and Khetri was not even a
"State’ the sanad relied upon by the petitioner did not give
him the status of a vakil so as to confer a right under s.
24(3) of the Advocates Act to entitle himto enrol as an
Advocat e.

810

The Judgrment of the Court was delivered by

Goswam ; ~J. This wit petition under Article 32 of the
Constitution is directed agai nst an order passed by the Bar
Council of Delhi refusing to enrol the petitioner as an
advocate under the Advocates Act, 1961 (Act.25 of 1961),
hereinafter referred to as the Act. Since the order was
passed by the Del hi Bar Council after reference to the Bar
Council of India under section 26(2) of the Act, both the
Bar Councils are inpleaded as the first and the second
respondents respectively. The third, respondent is the-,
Union of India in the Mnistry of Law since the petitioner
takes an additional ground that section 26 (2) of the Act is
in conflict with section 48A of the same Act.

The facts, as disclosed in the Wit Petition, are as follows
The petitioner is a citizen of India: Under the laws then
prevailing be was granted sanad by the highest court ' Ijlas
Thi kana Khetri on 22nd Novenber, 1936. The petitioner
states that Thi kana Khetri was a small native state having
jurisdiction to nake |aws and enforce the sane. Onh the
basis of that sanad the petitioner started practice at
Loharu, another native state, in 1944 and continued to
practise till May 1947 when he joined service as a G vi
Supply Oficer, Khetri. The petitioner inforned about his
joining service to the enrolment authority and received a
telegram from Diwan of Khetri (Annexure-A) which takes note
of his joining, service and discontinuance of _practice.
Al though the petitioner has stated that this telegram was
received from Diwan of Khetri, a perusal of the same shows
that the telegramwas really from D wan of Loharu, which was
the office of origin of the telegram The  petitioner’s
sanad (Annexure-C) which bears the seal of Ijlas Thikana
Khetri dated 22nd Novenber, 1936, is signed by one Hari
Prasad, Secretary, |jlas Thikana Khetri and shows that "he
has been enrolled as a vakil and authorised to practise in
all the Cvil. Crimnal, Customand Excise and Revenue
Courts of Thikana Khetri" There 'is an endorsenent bel owthe
Secretary’s signature to the effect "practice allowed",
"Sd/- Loharu State". It is, therefore, understandable that
the petitioner woul d have received the tel egram (Annexure-A)
from D wan, Loharu. The petitioner resigned fromservice in
1948 and in 1955 he applied to the District Judge, Jaipur
intimating his intention to recomence practi ce. But his
application was rejected by the Rajasthan Hi gh Court on
Septenber 10, 1955. The petitioner further states in his
petition that his application was rejected by the H gh Court
under rule 421 of the Rajasthan Hi gh Court Rules, 1952, on
account ,of his not making the application before the
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appointed day in December 1951. It is, however, not
necessary to deal with the order of the High Court in this
case and we nmay only note in passing that under rule 421 the
following persons shall be qualified for adnission as
advocates of the H gh Court
"Any person whose nane is borne on the roll of
Advocates or Vakils of the 1 (sic) grade of
any High Court or any authority exercising the
power s of a Hgh Court in any of t he
Covenanting States of Rajasthan and who was
entitled to appear, act or plead in such Court
or authority:
811
Provided, that if such person not holding the
LL. B. or-any higher or equivalent degree of
any University established by law in the Union
of India fails to apply by the end of
Decenmber, 1951, he shall not be enrolled as an
Advocate thereafter".
There is an Explanation to this rule as
fol | ows
"Practice as aVakil of the 2nd grade under
the rules of a High Court or an authority
exerci'sing the powers of a High Court in any
of the Covenanting States shall be deemed to
be a practice as a pl eader".
It appears later on the petitioner applied to
the '‘Delhi State Bar~ Council for enrol ment
basi ng “his clai munder section 24(3) of the
Act. He does not admittedly have a degree in
Law fromany university.. He, therefore, rests
his clai munder section 24(3) (a) which my
be. quoted : -
24(3) : "Notwi thstandi ng anything contained in
subsection (1) a person who-
(a) has, for  atleast three years,  been a
vakil or a pleader or a nukhtar, or was
entitled at any tinme to be enrolled under any
| aw as an advocate of a H gh Court ~ (including
a High Court of a former Part B -State)......
my be admitted as an advocate on a State
roll........ "
Admittedly he does not cone under the, first part of sub-
section (3) (a) since he is neither a vakil nor a pleader
nor a nukhtar. H s entire claimis that he was enrolled as
an advocate of a High Court ina forner Part B State,
nanely, Rajasthan. In order to cone under the second part,
he has not drawn our attention to any |aw under which be was
entitled to be enrolled as an advocate of the former Part B
State of Rajasthan. He entirely relies upon the /sanad
(Annexure-C). It does not show under what |aw the sanad was
i ssued. Besides, the nost form dable stunbling-block to his
claimis that Thi kana Khetri, is not one of the covenanting
States of the United State of Rajasthan. The Wite Paper on
Indian States does not show Thi kana Khetri as one of the
covenanting States (see Pages 53-55 of the Wiite Paper on
Indian States; paras 134-138; Appendix XL and Appendix XLI
at pages 274 and 283; al so pages 326-335). Under the Part B
States (Laws) Act No. 111 of 1951, which cane into force on
1st  April,. 1951, the Legal Practitioners Act No. XVIII of
1879 and the Indian Bar Councils Act No. XXXVIII1 of 1926
were extended to Part B States. Under section 8(2) of the
Bar Council Act, "the_ Hi gh Court shall prepare and naintain
a roll of advocates of the H gh Court in, which shall be
entered the nanes of -




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 5

(a) all persons who were, as advocates,

vakils or pleaders, entitled as of right to

practise in the H gh Court imrediately before

the date on which this section conmes into

force in respect thereof; and

812

(b) all other persons who have been adnmitted

to be advocates of the H gh Court under this

Act
Earlier, after the formation of the United State of
Raj asthan, |Its Rajpranukh pronul gated the Rajasthan High
Court Ordinance No. XV of 1949; which cane into force on
29t h August, 1949, The O dinance provided for the
establ i shnent of the Rajasthan Hi gh Court and abolition of
all High Courts in the covenanting States. Under section 49
of the Odinance, on and fromthe appointed day, nanely,
29th August, 1949, "every Tribunal functioning as the High
Court ,of a covenanting State or any authority exercising_
the powers of a High Court in such State shall cease to
exist, ~and all cases pending before the said H gh Court or
authority-at that date shall be transferred to and heard by
the Hgh Curt constituted by this Ordinance, and all the
records and , docurments of the several Courts which so cease
to exist, shall beconme, and be, the records and docunents of
the H gh Court".
The petitioner had not taken any steps in ‘accordance wth
law to .get hinself enrolled under the Bar Council Act or
any other Act entitling himfor enrolment. He also did not
pur sue the mtter further in that behalf when hi s
application had been rejected by the Hi gh Court under the

Or di nance. W are unable to-hold that the decision of the
Del hi  Bar Council is not correct on the materials  produced
before it for the purpose of the petitioner’s enrolnment. |If

the petitioner were actually qualified under the law for
enrol nent as an advocate and he has been wongfully refused
enrol ment by the authorities, the question of infringement
of his fundanental rights under ‘Article 19 (1) (g) 'would
have arisen. This, however, has not happened in this case
since the very foundation of his claimis non-existent. The
Wit Petition is, therefore, without any merit ~and is

rejected. We will, however, make
-no order as to costs.
P.B. R

Petition di snm ssed.
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