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ACT:

The Coal M nes Provident Fund and Bonus Schenme Act (46 of
1948), s. 5 and Item7 of 111 ~Schedul e-Coal M nes Bonus
Schene providing for a quasi judicial authority to decide on
legality of strikes-If ultra vires Delegated legislation

limts of.

Industrial Disputes Act (14 of 1947), s. 9A and |V Schedul e-
Change of rest days from Sunday to another day-No notice to
wor krmren- 1 f | egal .

HEADNOTE

The Coal M nes Provident Fund and Bonus Schene Act, 1948,
was enacted for making provision for the framng of “a
provi dent fund scheme and bonus schene for persons enployed
in coal mnes. Section 5 of the Act enpowers the Centra
CGovernment to frame the Coal M nes Bonus Schene which may
provide for all or any of the matters-specified in third
schedule to the Act. Item7 of the schedule extends to
matters which may be necessary or proper for the purpose of
i mpl enenting the Schene.

Par agraph 8 of the Coal M nes Bonus Schene provides for/ the
effect of participation in an illegal strike, and, in case a
di spute arises as to whether the strike is illegal “or ' |ega
for the purpose of the schenme, which authority and according
to what procedure, is to decide that dispute.

In 1963, due to shortage of power, the appellant decided to
stagger weekly rest days in all its collieries. |In one  of
them Wednesday, and in another, Thursday, were introduced
as rest days instead of Sundays. The change was to take
effect from Septenber 22, which was a Sunday. The worknen
failed to turn up for work on that Sunday as well as on the
next Sunday, Septenber 29. When they turned up for work on
Wednesday, Septenber 25, at one colliery and on Thursday
Septenber 26, at the other colliery they were told that
those days were weekly rest days and on that ground they
wer e not given any work. The appellant filed f our
applications before the Regional Labour Conm ssioner, who
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was the authority wunder para 8 of the Coal Mnes Bonus
Schene for a declaration that there was an illegal strike by

the worknmen on the Sundays on which they failed to turn up
for work. The respondents filed two applications before the
same authority stating that there was an illegal |ockout on
Septenber 25 and Septenber 26 at the two collieries
respectively. The Regional Labour Comm ssioner held in
favour of the worknen that there was no illegal strike. The
order was confirmed in appeal by the Central Industria

Tribunal and in wit petitions, by the Hi gh Court.

In appeal to this Court, it was contended that : (1) para 8
of the Schene creating a quasi judicial tribunal was wultra
vires and that such a tribunal could only be created by the
Legi slature; and (2) that change in the rest days did not
effect any change in the conditions of service of Wrknen

in respect of any matter specified in the Fourth Schedule to
the Industrial Disputes Act, 1947 and hence notice of change
of rest days to worknen under |s. 9A of that Act was not
necessary.,

Di sm ssing the appeal

HELD : (1) ~(a) The increasing conplexity of noder n
administrations and the need for flexibility capable of
rapi d readjustment to nmeet the changing circunstances, which
cannot al ways be foreseen, in inplenenting the soci oeconom c
policy, pursuant to the establishment of a welfare state as
cont enpl at ed by the Constitution, ~have render ed it
convenient,, practical and necessary, for the |egislatures
to have frequent resort to the practice of delegating
subsidiary or ancillary powers to del egates of their choice.
Parliamentary procedure and di-scussion in getting through a
| egislative neasure is tinme-consumng, and such  neasures
cannot provide for all possible contingencies since one
cannot visualise the various pernutations and conbinations
of human conduct and behaviour. ~But ~the delegation of
| egi slative power is permssible only when the Ilegislative
policy and principle is adequately laid down and the
delegate is Only enpowered to carry out the subsidiary
policy wthin the guidelines laid down by the |egislature.
The |egislature cannot abdicate its authority and cannot
pass to some ot her body the obl i gation and the
responsibility inposed on it by the Constitution. It can
only utilise other bodies or authorities for the purpose of
wor ki ng out the details within the essential principles |aid
(towmn by it. Therefore, it has to be seen if there is a
del egation of the essential legislative 'function, or if it
is merely a case in which sone authority or body, other than
the legislature, is enpowered to work out the subsidiary and
ancilliary details within the essential guidelines, policy
and principles laid dowmn by the legislative wng of the
CGovernment. [603H, 604A- E]

(b)In the present case, the relevant schedule readwith s.

5 of the, Coal Mnes Provident Fund and Bonus Schenme Act
clearly lays down the policy and principle for fram ng the

schene. Paragraph 8 of the scheme is a matter of detai

which is subsidiary or ancilliary to the main purpose of the
| egi slative neasure for inplenmenting the schene. It par-
takes of the character of subordinate |egislation on
ancilliary matters within the conditions laid down in the

Act by s. 5 read with the relevant schedul e. Paragraph 8 of
the schene is accordingly valid and cannot be considered to
amount to excessive del egation of |egislative power.

[ 604E- H|

(2)(a) Section 9A of the Industrial Disputes Act, 1947,
provi des that noenpl oyer who proposes to effect any
change in the conditions of serviceapplicable to any
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workman in respect of any matter specified in the Fourth
Schedul e shall effect such change without giving notice to
the workmen Ilikely to be affected by such change in the
prescribed manner. Itens 4. 5 and 8 of the Fourth Schedul e
refer to hours of work and rest intervals, |leave with wages
and holidays and w thdrawal of any customary concession or
privilege or change 'in usage; respectively. The expression
"hours of work and Test interval.,;’ and 'leave’ with wages

and holidays’ are wi de enough to cover the case of illega
strikes and rest days. The expression ’'wthdrawal of
customary concession or privilege or change in wusage is

also wide enough to take withinits fold the change of
weekly holidays from Sunday to sone other day of the week.
[ 604H;, 605A-C

(b) The real object and purpose of the section is to afford
an opportunity to the worknmen to consider the effect of the
proposed change and. if necessary, to represent their point
of view on the proposal. Such consultation further serves
to stimulate timulate a feeling of conmon joint interest
of the ‘managenent and worknen in industrial progress and
i ncreased  _productivity. This approach on the part of the

i ndustri al enployer would reflect his harnonious and
sympat heti c cooperation in inproving the status and dignity
of the industrial enployee in accordance with the
egalitarian and /progressive trend of our i ndustria
jurisprudence which

596

strives to treat capital and |l abour as co-sharers and to
break away fromthe tradition of labour’s subservience to
capital . In order to effectively achieve the obj ect
underlying s. 9A, it would be nore appropriate to place on
the Fourth Schedule read with s. 9A of the Industria
Di sputes Act a construction |iberal enough-to include change
of weekly rest days from Sundays to sonme other week day.
[ 605F- H

(c)It is no doubt true that whether the paid day of rest
is Sunday or some other week day would cause no financia
loss to the worknen. But financial benefit cannot be  said
to be the sole criterion in considering the question. It
should not be ignored that due to long usage and other
factors Sunday as a holiday may for conceivabl e reasons have
assumed i nportance for worknen and it may also have specia
significance because, on Sunday, when their school ~ going
children have a holiday, the entire faml|ly nay be “able to
take part in recreational or other social activities.  [605

C F
(d)Sections 2(f), 52 and 63 of the Factories Act, 1948,
also fortify the view that it 1is not immterial or

uni nportant whet her worknmen are given a Sunday or. sone ot her
week day as a weekly rest day., [606A-C]

(3) The appellant having thus effected a change “in  the
weekly days of rest without conplying with s. 9A read with
the Fourth Schedule, the change nust be held to be
i neffective and the previous schedul e of weekly day% of rest

nmnust be held to be still operative. Ther ef or e, t he
appellant’s contention that the worknmen concerned had
resorted to illegal strike on Septenber 22 and 29, nust be

rejected, and the respondents’ contention that the appell ant
had illegally declined to give work to them on Septenber 25
and 26 and that the appellant had declared a |l ock out on
those two days which was illegal, has to be upheld. No
doubt, nere refusal to give work does not by itself anount
to lock-out; but in the present case, when the enployers
closed the two collieries respectively on Septenber 25 and
26 they knew that this change in the weekly days of rest was
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not acceptable to a considerable section of the worknen who
had not come to work on Sunday, Septenber 22. The closure
of collieries on the two days in question was t hus
del i berate. Coal having been declared a public utility
service and notice of closure at contenplated by S., 22 of
the I ndustrial Disputes Act not having been given, the |ock
out was illegal under s. 24 of the Act. [606F-H, 607 A-B]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeals Nos. 991 and
996 of 1968.

Appeal s fromthe judgnent and order dated Novenber 16, 1966
of the Patna High Court in Cvil Wit Judicial Cases Nos.
349 of 1965.

GP. Pai, R C. - Prasad and O C. WMathur, for the
appel l ant (in all the appeals).

Janardan Sharma, for respondent  No. 1 (in all the appeals).
The Judgrment of the Court was delivered by

Dua, J.-These  six appeals on certificate granted by the
Patna Hi gh Court in two separate judgnments disposing of six
civil wit petitions raise commpn questions of fact and | aw
and will, therefore, be disposed of by a common judgment.
The appellant owns six collieries, but we are concerned in
the present controversy only with two ~collieries, nanely,

Sijua 'and Bhel atand. Due to shortage of power, the
appel | ant deci d-
597

ed to stagger the weekely rest days in all the <collieries.
By a notice dated Septenber 10, 1963 a new schedul e of rest
days, was introduced in accordance with which Sijua colliery
was to have every Wednesday as a rest day and Bhelat and
colliery every Friday as a rest day. Wth respect to Bhel at
and colliery Friday was | ater changed to Thursday. It is
common ground that previously Sunday was the weekly rest day
inall the six collieries. The change in the weekly days of
rest was to take effect from Septenber 15, 1963 which was a
Sunday. The workers of the collieries did not turn up for
wor k on Sunday Septenber 15, ‘as a resul t wher eof
negoti ati ons were hel d between the appellant and some of the
wor kmen represented by the Colliery Mazdoor Sangh and it was
agreed that the new schedule would take effect from
Septenber 22, 1963. It nay here be pointed out that the-
respondents in these appeals, who were al so respondents in
the Hgh Court in the six wit petitions, are nenbers of
another union called the Congress Mazdoor Sangh ~which was
not a party to that agreenent. The said agreenent was. not
given full effect, with the result that on Septenber 22,
1963, again, the workers did not turn up for work ~in the
collieries. The appellant thereupon filed two applications
under sub-para (1) of para 8 of the Coal M nes Bonus ' Schene
(hereinafter referred to as the Schene) before the Regiona

Labour Conmi ssioner for a declaration that there, was an
illegal strike on Septenber 22, 1963. Even after Septenber
22, 1963, the controversy between the appellant and the
wor kmen continued and on Wednesday, Septenber 25, 1963 the
workmen went to Sijua Colliery for work. The appel | ant
refused to give themany work on the plea that Wdnesday

was a weekly day of rest in that colliery. Simlarly, when
the workmen went on Thursday, Septenber 26, 1963 to
Bhel atand Colliery they were told that Thursday was a weekly
rest day and on this ground they were not given any work.
Shri B. N. Sharmm, President of the Congress Mazdoor Sangh

Bi har, Jorapokhar, Dhanbad, on behalf of the workmen of
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Sijua and Bhelatand Collieries, filed two applications
before the Regional Labour Comissioner (Q), Dhanbad,
stating that there was illegal |ock-out of the workers of
Sijua Colliery on Septenber 25, 1963 and of the workers of
Bhel atand Colliery on Septenber 26, 1963 and that the said
| ock-outs should be declared,illegal for the purposes of
the, schene.

The Regional Labour Commi ssioner decided the two appli-
cations filed by Shri B. N. Sharma in respect of the alleged
| ock-out of workers of Sijua and Bhelatand Collieries by an
order dated Novenber 22, 1963 and held that the non-working
of Sijua Bhelatand Collieries on Septenber 25 and 26, 1963

respectively was due to a |lock-out, which was illegal for
pur -
598
poses of the Schene. It may be pointed out that the

appel l ant had also filed four nore applications relating to
the failure of the workmen to work on Septenber 15 and 29 in
the two collieries which nmeans that there were si X
applicati'ons before the Regional Labour Conmi ssi oner
(Central);, Dhanbad filed by the appel | ant seeki ng
declaration that the workers of Sijua and Bhel at and
Collieries had resorted to strike on Septenber 15, 22 and
29, 1963 which shoul'd be declared as illegal for purposes of
the Schenme. The applications relating to the strike on Sep-
tember 15, 1963 both at Sijua and Bhel atand Collieries being
declared as illegal were later withdrawmn in view of the
agreement dated Septenber 18, 1963, with the result that
only four applications by the -appellant were wultimtely
adj udi cat ed upon by the Regi onal ‘Labour Commi'ssi oner who, by
an order dated Novenber 14, 1964, gave a  decl aration that
there was no strike, much less an illegal strike, by the
wor kers on Septenber 22 and 29, 1963. Thi's conclusion was
arrived at on the basis of the finding that change in the
weekly days of rest was not in_accordance with | aw.

The appellant appealed to the Central Industrial Tribunal
Dhanbad in all the six matters, but wthout /success.
Aggri eved by these decisions, the appellant approached the
Patna High Court by neans of six wit petitions which were
di sposed of by two separate orders both dated Novenber 16,

1966. In one judgnment, the H gh Court dealt with the four
wit petitions conplaining of illegal strike and in- the
other with the two wit petitions conplaining of .illega
| ock-out. The Hi gh Court wupheld the decision of the
Regi onal Labour Conmissioner as also of the Centra
Industrial Tribunal on appeal, and disnissed all the six
wit petitions. It is in these circunstances that the

present six appeals Iron & Steel Conpany Limted.

The principal question which requires consideration though
Its inportance, as pointed out by both sides, lies in the
fact that the Bonus provided under the Schene depends on
attendance and if it is held that the workers had resorted
to illegal strike, then they would be deprived of bonus for
a quarter of the year. The main argunent raised on behalf
of the appellant centres round the construction to be placed
on s. 9A of the Industrial D sputes Act, No. XIV of 1947
(hereinafter called the Act), which deals with the notice of
change in the conditions of service 'applicable to a workman
in respect of matters specified in the Fourth Schedule to
the Act. If notice contenplated by this section was
necessary, which admttedly was not given, then the change
in the new schedul e of rest days was not according to |aw
and the workers

599
were, justified in ignoring the change. Sections 9A and 9B
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al one constitute Chapter Il-A which was introduced in the

Act by neans of Act no. 36, of 1955 which cane into effect

on March 10, 1957. These two sections read as under :-

9A. "Notice of change: No enpl oyer, who proposes to effect

any chance in the conditions of service applicable to any

workman in respect of any matter specified in the Fourth

Schedul e, shall effect such change-

(a) wthout giving to the workmen likely to be affected by

such change a notice in the prescribed manner of the nature

of the change proposed to be effected; or

(b) wthin twenty one days of giving such notice Provided
that no notice shall be required for effecting
any such change-

(a) where the change is effected in pursuance of and

settlenent, award or decision of the Appellate Tribuna

constituted under the Industria

Di sputes (Appellate Tribunal) Act, 1950; or

(b) where the worknen likely to be affected by the change

are persons to whom'the Fundanmental and Suppl enentary Rul es,

Cvil Services (Cassification, Control and Appeal) Rules,
Cvil Services (Tenporary Service)  Rules, Revised Leave
Rules, Civil Service Regulations, GCvilians in Defence

Services (O assification, Control and Appeal) Rules or the
Indian Railway Establishnent Code or any other rules or
regul ations that /may be notified in this behalf by the
appropriate Government in the Oficial Gazette, apply.

9B. Power of Government to exenpt: Wiere the appropriate
Governnment is of  opinion that the application of the
provisions of section 9A to any class of i ndustria

establishnents or to any class of workmen enmployed in any
i ndustrial establishnent affect the enployers in relation
thereto so prejudicially that such application nay cause
serious repercussi on on the industry concer ned and
Government may, by notification in the Oficial Gazette

direct that the provisions of the said section shall not
apply or shall apply, subject to such conditions as may be
specified in the notification, to that class of industria

establishnents or to that class of worknen enployed in any
i ndustrial establishnent."

600

According to the appellant, there was no change in the con-
ditions of service applicable to the workmen in respect  of
any item falling in the Fourth Schedul e. Here, we may
reproduce only three itenms out of eleven contained in the
Fourth Schedul e because according to the argunent s
addressed at the bar, these were the only three entries

considered to be relevant. These entries are nos. 4, 5 and
8 and they read as under

4. Hours of work and rest intervals;
5. Leave-wi th wages and hol i days; and
8. Wt hdrawal of any customary concession or privilege or

change in usage".

The argunents forcibly pressed by Shri Pai in this Court
broadl y speaki ng, proceeded thus :

The change in the schedule of rest days did not effect -any
change in the conditions of service applicable to any
workman in respect of any matter specified in the Fourth
Schedule. It was due to an energency created by unforeseen
ci rcunmst ances beyond the appellant’s control resulting in
power shortage that the appellant was conpelled to stagger
the weekly days of rest in the six collieries, including the
two collieries concerned in these appeals. The basic cause
as disclosed in "annexure A to the wit petition was that
on account of heavy percol ation of water, power off take to
the colleries had reached its peak and the power-house was
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no nore able to cope with the additional requirenents.
Further running of the power-house in the over | oaded
condition was also likely to result in break-down at the
power station, thereby totally cutting off the power supply.
For this reason it became absolutely necessary to stagger
the weekly days of rest in the six collieries and also in
the Coal Washery at Jamadoba. By staggering the weekly days
of rest, according to the argunent, the daily |oad of power
was i ntended to be reduced on the power station. There was

no financial loss to the workers because it was only a
change of weekly rest day from Sunday to Wednesday in one
colliery and from Sunday to Thursday in the other. Thi s

change in the weekly rest days renmai ned subject to the sane
conditions of service. The workers were under the changed
schedule entitled to one and half tine the wages, where
applicable, only it called to work on the newy fixed days

of rest. As it was an energency measure which was to be
short-lived, it was physically inpossible to give notice of
21 days ‘as contenmplated by cl. (b) of s. 9A In this

connection ~enphasis was laid on the fact that on Septenber
27, 1963 -a "General Notice" was issued by the appellant’s
Chief Mning Inspector, Shri R N. Sharma, notifying that
the defects at the  Power House had been successfully
attended to with the result that old schedul e of working was

601

restored. In any event, the staggering of weekly days of
rest, Contended Shri. Pai, did not fall under any item of the
Fourth Schedule to the Act. The counsel explained that it
could not fall under item 4 because the expression "rest
interval s" contenplates intervals during the working hours
in the course of a single day and not the weekly rest days :
it could also not fall under item®5 because the change in
guestion has nothing to do with either holidays or |Ieave
with wages : item 8 would al so be inapplicable because it
did not anpbunt to w thdrawal of any custonary concession or
privilege or to change in usage.

The appellant, as a subsidiary point, also challenged the
vires of para 8 of- the Scheme contending that this para
creates a quasi-judicial Tribunal and such a Tribunal can
only be created by the |egislature and not by an executive
flat and that s. 5 of the Coal Mnes Provident Fund and
Bonus Schenmes Act (No. 46 of 1948), which authorises the
Central Covernment to frane the Schene, does not enpower the
Central CGovernment, either expressly or. by necessary
inmplication, to create such a Tribunal. This challenge was
pressed with sone force and wag al so el aborated though it is
interesting to note that it was the appell ant conpany itself
whi ch approched the regional Labour Comm ssioner under this
very paragraph for relief by neans of four applications and
on feeling aggrieved by the adverse orders of t he
Conmi ssioner in these four matters and in the two matters in
whi ch the appellant had unsuccessfully contested the

worknmen’s applications seeking declaration of ill.-,gal
| ock-outs on Septenber 25 and 26, 1963, took these matters
on appeal to the Central Industrial Tribunal. I nstead of

i gnoring these Tribunals or questioning the legality of the
appoi ntnent of the Regional Labour Conmi ssioner and of the
Centr al I ndustri al Tri bunal, the appel | ant , it i s
noteworthy, preferred to take the chance of obtaining
favourabl e orders fromthem

Al these argunments were countered on behalf of the respon-
dents and it was contended that the appellant had from the
very inception visualized the difficulties created by the
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heavy percol ation of water to last for a period of six weeks
as would be clear fromthe appellant’s notice. |If that be
so, then, it is futile to contend that the energency being
short-lived, 21 days’ notice could not be given by the
appel l ant. But assunming that the energency was short |ived
and there was "a difficulty in giving the requisite notice,
the appellant, which is a prosperous concern, could have
paid wages to the workers and laid themoff for one day in a
week in order to avoid over-loading of the power station

This woul d have in any event served to pronote the goodw ]|
and harnoni ous co-operation between the nanagenent and the
| abour, ultimately | eading to nore hel pful understandi ng of
the common difficulties

- LI 52SuppCl /73

602
facing the industry, in the prosperity of which both of them
as co-sharers should feel equally interested. This would

accord with the industrial jurisprudence as it has devel oped
in our country since 1950 under inspiration fromthe broad
gui del ines —afforded by the industrial relations policy as
envi saged- in our Constitution. In so far as the itens of
the Fourth Schedule to the Act are concerned, according to
the respondents, Sunday as a weekly rest day, was being
granted to the workers of these two collieries as indeed it
was being granted to the workers of all the collieries owned
by the appellant, /on the basis of old usage wthin the
contenplation of itemno. 8 This matter also falls wthin
the expression "rest interval"’ ~used in ‘item no. 4,
proceeded the contention, because the subject of "hours of
work and rest intervals" contenplated by this entry can
reasonably be construed to include both "daily hours of work
and rest intervals" and "weekly hours of work ‘and rest
i nterval s". Besi des, the question of weekly rest days can
also fall wthin itemno. 5 because it 1is inextricably
connected with the question of holidays and leave wth
wages, the weekly rest day beinga holiday wth wages.
Par agraph 8 of the Schene, according to the respondents, is
also intra vires because itemno. 7 of the third  schedule
read with S. 5 of the Coal M nes Provident Fund and’ Bonus
Schenes Act, 1948 contenplates that the Scheme can also
provide for any matter which may be necessary or pro-. per
for the purpose of inplementing the Schene. Now if ~any
di spute arises about the paynent of bonus depending on the
attendance of an enployee in accordance with the terns of
the Schene, then, according to item7 of the Third Schedul e,
settlenent of such a dispute may legitimately be considered
to be necessary or proper for the purpose of inplenenting
the Schenme. Constitution of a Tribunal and  [|aying down
procedure for the proceedi ngs before such a Tribunal for
adj udi cating upon such a dispute would, according to the
respondents, contention, fall within itemno. 7 and would,
therefore, be intra vires.

Dealing with the last point first, the Coal Mnes Provident
Fund and Bonus Schenme Act, 46 of 1948, was originally
enacted for naking provision for the framng of a Provident
Fund Schene and Bonus Schene for persons enployed in coa
mnes. in 1971 the Purpose of this Act was extended to the
framing of a fanmily bonus Scheme but that amendment does not
concern us.

603

Section 5 of this Act enpowers the Central Governnent to
frane the Coal M nes Bonus Schenme which nay provide for al
or any of the matters specified in the Third Schedule.
(Prior to the amendment of 1971 this Schedul e was nunbered
as Second Schedule). This Schedul e reads :
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" THE THI RD SCHEDULE

(See Section 5)

Matters to be provided for in the Coal M nes
Bonus Schene

1. The payment of bonus dependent on the
attendance of an enpl oyee during any period.

2. The enpl oyees or class of enployees who
shall be &eligible for the bonus and the
conditions of eligibility.

3. The rate at which the bonus shall be

payabl e to an enpl oyee and the nmanner in which
the bonus shall be cal cul at ed.
4, The 'conditions under which an enpl oyee
nmay be debarred fromgetting the bonus in
whol e or in part.
5. The rate  at which suns shall be set
apart” by the enployer for payment of bonus,
and the tinme and manner of such paynent.
6. The regi sters and records to be
nmai-nt ai ned by the enpl oyer or contractor and
the returns to be furnirshed by him
6A. The transfer, by an enployer to the Fund
or any- other fund specified by the Centra
CGover nent ;- of the anmount' of bonus remaining
unpai'd or unclaimed for a period of six nonths
fromthe end of the quarter to which the bonus
rel ates and the extingui shrent of t he
enployer’s liability to his enployee to the
extent. of the anpunt so transferred.
7. Any ot her matter which is to be provided
for in the Coal M nes Bonus Schene or which
may be necessary or proper for the purpose of
i mpl enenting that Schene."
Iltemno. 7, it may be noticed, extends to matters which may
be necessary or proper for the purpose of inplenenting the
Schene.
Now, the increasing conplexity of ‘'nobdern adm nistration and
the need for flexibility capable of rapid readjustnent to

neet changi ng circunstances, which cannot  al ways be

foreseen, in inplenmenting our soci oecononi c policy, pursuant
to the establishment of a welfare State as contenpl ated by
our Constitution,

604

have rendered it convenient and practical, nay, necessary,
for the legislatures to have frequent resort to the practice
of del egating subsidiary or ancillary powers to del egates of
their choice,. The parlianentary procedure and ~di scussion
in getting through a | egislative measure in the [egislatures
is wusually tine-consumng. Again, such nmeasures cannot-
provide for all possible contingencies because one cannot
visualize various permutations and conbi nations “of ' human
conduct and behaviour. This explains the necessity for
del egated or conditional |egislation. Due to the challenge
of the «conplex socioecononic problems requiring speedy
solution the power of delegation has by now, as per in
necessity, becone a constituent element of |egislative power
as a whole. The legal position as regards the Ilimtations
on this power is, however, no longer in doubt. The
del egation of legislative power, is permssible only when
the legislative policy and principle is adequately |aid down
and the delegate is only enpowered to carry out the
subsidiary policy wthin the guidelines laid domm by the
| egi sl ature. The legislature, it nust be borne in mind

cannot abdicate its authority and cannot pass on to some
ot her body the obligation and the responsibility inmposed on
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it by the Constitution. It can only utilise other bodies or
authorities for the, purpose of working out the details
within the essential principles laid down by it. In each

case, therefore, it has to be seen it there is del egation of
the essential legislative function or if it is nerely a Case
in which some authority or body other than the |egislature
is enpowered to work out the subsidiary and ancillary

details wi thin the essential gui del i nes, pol i cy-and
principles, laid down by the legislative wing of the
CGovernment. |In the present case the rel evant schedule read

with s. 5 of Act No. 46 of 1948 clearly lays down the policy
and the principle for framng the Scheme. Para 8 of the
Coal M nes Bonus Schene provides for the effect of
participation in illegal strike and, in case a dispute
arises as to whether a strike is legal or illegal for the
purposes of the schenme, which authority, and according to
what procedure, is to decide that dispute. This, in our
view, i's a matter of detail which is subsidiary or ancillary
to the 'main purpose of the |legislative neasure for
i mpl enenting the Schene. |t partakes of the character of
subordinate legislation on ancillary matters falling wthin
the conditions laid down in the aforesaid Act by s. 5 read
with the relevant Schedule. Para 8 of the Schene is
accordingly wvalid and it cannot be considered to ambunt to
excessi ve del egation of |egislative power.  The chall enge on
this score is, therefore, devoid of nerit.

W now come to the nmain contention. ~Section 9A which has
al ready been reproduced, |ays down that change in the
conditions of service.in respect of any matter specified in
the Fourth Schedul e shall not have effect unless a notice is
given to the worknen
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likely to be affected by such change.~ The rel evant \ entries
of the Fourth Schedul e have al ready been reproduced. It
appears to us that entries dealing with "hours of work and
rest intervals" and "leave with wages and holidays" are
wi de enough to cover the case of (illegal strikes and rest
days. I ndeed, entry no. 8 dealing with "wthdrawal of
customary concession or privilege or change in - usage" 1is

also wide enough to take within its fold the change of
weekly holidays from Sunday to some other day of the week,
because it seens to us to be a plausible argunent to -urge
that fixation of Sundays as weekly rest days is founded on
usage and/or is treated as a custonmary privilege and -any
change in such weekly holidays would fall wthin the
expressions "change in. usage" or "customary privilege".

We are not unm ndful of the force of the argunent pressed on
behal f of the appellant that if a holiday is ‘changed from
Sun-. day to sone other week day it would not affect’ the
material gain or financial benefit available to the worknen
because the workmen woul d nonthel ess get one day “off with
pay in a week. Wether the paid day of rest is a Sunday or

some other week day would no doubt cause no financial " |oss
to the worknen. But the financial benefit cannot be the
sole criterion in considering this question. in this

connection it nust not be ignored that due to | ong usage and
other factors Sunday as a holiday may for conceivable
reasons have assuned inportance for worknen. For certain
cl asses of worknen Sunday as a weekly rest day may al so have
special significance. Workmen may, for exanple, al so
generally 1like to have weekly rest day on a Sunday when
their school going children have a holiday so that the
entire famly nay be able to take part in recreational or
other social activities. This consideration has its own
i nportance. |If that be so, then, notice for effecting such
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a change would be within the contenplation of s. 9A The
real object and purpose of enacting S. 9A seens to be to
afford an opportunity to the workmen to consider the effect
of the proposed change and, if necessary, to represent
their point of view on the proposal. Such consul tation
further serves to stinulate a feeling of comon joint
interest of the nanagenent and workmen in the industria
progress and increased productivity. This approach on the
part of the industrial enployer would reflect his harnonious
and synpathetic co-operation in inproving the status and
dignity of the industrial enployee in accordance with the
egalitarian and progressive trend of our i ndustria
jurisprudence which strives to treat the capital and | abour
as co-sharers and to break awmay from the tradition of
| abour’ s subservience to capital.

Shri  Pai referred us to the Factories Act, 63 of 1948 and
submtted that s. 52 read with s. 2(f) of that Act indicates
that adult workers -are not required to work on Sundays
except 'under
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certain conditions. It was argued that when Sundays as rest
days are considered of inmportance, the law in terns so
provides. |In the present case, according to the subnission

no inportance is /intended to be attached to Sundays as
weekly days of rest. ~A change from Sundays to sone other
week days as days of rest should be considered as a matter
of little or no inportance for the workmen. - We are unable
to agree wth this submssion. I'n, our opinion, the
Factories Act fortifies our view by suggesting that it is
not immterial or uninportant whether worknmen are given a

Sunday or sone other week day as a weekly rest day. Though
reference was al so nmade by Shri Pai to the Mnes Act, 35 of
1952, in our opinion, each statutory provision has to be

construed on its own | anguage, though the general schene of
| egi sl ation on a given subject nmay, if necessary, be kept in
view, if it throws helpful light on the construction to be
placed on an anbi guous provision. No such consideration
arises in the present case.

In our opinion, in order to effectively achieve the object
underlying s. 9A, it would be nore appropriate to place on
the Fourth Schedule read with S. 9A a construction |iberal
enough-to include change of weekly rest days from Sunday to
sone other week day. The appellant having thus effected a
change in the weekly days of rest wi thout conmplying with S
9A read with the Fourth Schedul e this change nust be held to
be ineffective and the previous schedul e of weekly days of
rest nust be held to be still operative. Reference was made
at the bar to certain decisions but they are of little
assistance in construing the statutory provisions with which
we are concerned and which, as already observed, have to be
construed on their own | anguage and schene. W, therefore,
do not consider it necessary to refer to those decisions.
The result then is that the appellant’s contention that the

wor kmen concerned had resorted to illegal strike on
Septenber 22 and 29, 1963 nust be rejected. On this view
the respondents’ contention that the appellant had illegally

declined to give work to the respondents on Septenber 25 and
26, 1963 and that the appellant had declared |ock-out on
those two days which was illegal has also to be upheld. No
doubt, mere refusal to give work does not by itself anount
to lock-out but in the present case it cannot be disputed
that when the enployers closed the Sijua and Bhelatand
collieries respectively on Septenber 25 and 26, 1963 they
knew that this change in the weekly days of rest was, not
acceptable to a consi derabl e section of the worknen who had
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not cone to work on Sunday Septenber 22, 1963. The closure
of the place of work in the two aforesaid collieries on the
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two days in question was thus deliberate. Coal having been
declared a public wutility service, as observed by the
Regi onal Labour Commissioner in his order, notice as
contenplated by s. 22 of the Act was necessary. Such a
notice having not been given, the lock-out was clearly
illegal wunder s. 24 of the Act. The High Court was in our
opinion right in the orders nade by it in the wit
petitions.

Al the six appeals thus fail and are dism ssed with costs.
Only one set of costs.

V.P.S. Appeal s di snm ssed
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