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S.B. SINHA,  J
1. Leave granted.

2. Interpretatioon of an O fice Menmorandum dated 10.10. 2002 providi ng

for the node and manner for considering the suitability of candidates for
pronmotion fromone post to the other, falls for consideration in these appeal s
whi ch arise out of a comopn judgnent and order dated 27.01.2006 passed

by a Division Bench of the Gauhati Hi.gh Court in Wit Appeal No. 5 of

2004 wher eby and whereunder the appeal preferred by Respondent No.1

froma judgnent and order 29.11.2004 passed by a |l earned Single Judge of

the said Hgh Court in Wit Petition (Cvil) No. 44 of 2004, was allowed.

3. A post of Executive Engi neer was created on 01.02.2004. For the
purpose of filling up the said post, the Departnental Pronotion Commttee
(for short, "the DPC) held a neeting on 16.03.2004. The DPC indi sputably
was, inter alia, to consider the Annual Confidential Reports (for short,
"ACRs’) of the candidates concerned. Both the appellant and the first
respondent along with two others were eligible therefor. Pronotion to the
sai d post is governed by the M zoram Engi neering Service Rules, 2001 (for
short, "the Rules). Rule 20 of the said Rules, inter alia, provides for
general procedure for pronotion, relevant clauses whereof are as under

"20. (1) Whether any vacancy or vacancies arise(s) to be
filled up by pronotion, the Controlling Authority shal
furnish to the Conmi ssion, the follow ng docunents and

i nfornmation

(d) Annual Confidential Reports of eligible candi dates
of preceding years as may be required, |ength of service,
duly revi ewed and accepted by the authorities concerned.

(e) Detail s about reservation for nmenber of the
service in respect of graduate in Engi neering and hol ders
of under graduate di ploma in Engi neering as provided
under sub-rules (3) and (4) of Rule 19.

(f) Cl earance from Vigil ance Departnment separately
in respect of each, and

(9) Any ot her documents and information as may be




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 2 of 11

consi dered necessary by the Comm ssion."

4. State of Mzoram however, issued an Ofice Menprandum dat ed
10. 10. 2002 | ayi ng down t he procedures to be observed by the DPC, relevant
cl auses whereof are as under

"3.2 Wiile nerit has to be recogni sed and rewarded,
advancenent in the officer’s career should not be

regarded as a matter of course but should be earned by

dint of hard work, good conduct and result oriented
performance as reflected in the annual confidentia

reports and based on strict and rigorous sel ection process.

3.4 Confidential Rolls are the basic inputs on the basis
of which assessnent is to be made by each DPC. The

eval uation of CRs shoul d be fair, just and non-

di scrimnatory. Hence,

(a) The DPC shoul d consi der CRs for equal nunber of
years in respect of all Oficers considered for
promoti on subject to (c) bel ow

(b) The DPC shoul d assess the suitability of the
candi dates for pronotion on the basis of  the their
service records and with particular reference to the
CR for five preceding years, irrespective of ‘the
qual i fying service prescribed in the Service

Rul es/ Recruitnment Rules. (If nore than one CR

has been witten in a particular year all the CRs for
the rel evant years shall be considered together as
the CR for one year).

(c) When ACR has not been witten by the reporting
O ficer despite subm ssion of the self-appraisal to
the Reporting Oficer by the Oficers reported
upon during the relevant period, the DPC shoul d
consi der the CR of one preceding year beyond the
rel evant peri od.

XXX XXX XXX
(e) The DPC shoul d not be guided nerely by the
overall grading, if any, that may be recorded in the
CRs, but should make its own assessnent on the
basis of the entries in the CRs, because it has been
noticed that, sone time, the overall grading in a
CR may be inconsistent with the gradi ng under
various paranmeters or attributes.

(f) If the Reviewing Authority or the Accepting
Authority, as the case may be, has overruled the
Reporting O ficer, or the Review ng Authority, as
the case may be, the remarks of the latter authority
shoul d be taken as the final remarks for the

pur pose of assessnment, provided it is apparent
fromthe relevant entries that the higher authority
has cone to a different assessment consciously

after due application of mind. |f the assessnent of
the Reporting Oficer, Reviewing Authority and
Accepting Authority are conplimentary to each

ot her and one does not have the effect of

overruling the other, then the renmarks shoul d be
read together and the final assessnent nade by the
DPC.

(9) ACRs of Oficers which becane avail abl e during
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the year i mediately preceding the vacancy/ pane
year shoul d be considered by the DPCs even if
DPCs are hold later than the year of vacancy. In
ot her words, for the vacancy/panel year, 2001-
2002, ACRs upto the year ending 31st March, 2000
are required to be considered irrespective of the
dat e of convening of DPC. However,, ACRs upto
the year ending 31st March, 2001 will be
considered by the DPCif it sits after Septenber
of that year even if the vacancy falls wi thin 2001-
2002.
XXX XXX XXX
3.5(ii) In respect of all posts which are in the scale of
pay of Rs.12000-16500/- and above, the bench-mark
shal | be "VERY GOOD' and for all the posts which are
in the scale of pay of Rs.8000-13500/- and above but |ess
than Rs.12000-16500/- the bench-mark shall be
' GOOD .

Further, overall grading of officers shall be made
in the following manner

Qut st andi ng An O ficer, who gets at least 3 (three)
out standi ng reports out of 5 (five),

provi ded that the remaining 2(two)

reports should not be less than 'Very

CGood’, will be categorised as
" Qut st andi ng’
Very Good An O ficer, who gets at |east 3 (three)

"Very Good’ reports out of 5 (five),
provi ded that the remaining 2 (two)
reports should not be |less than ' Good’
will be categorised as 'Very Good' .

CGood An O ficer, who gets at least 3 (three)
"Good’ reports out of 5 (five), wll be
cat egori sed as 'Average’

Aver age An O ficer, who gets at least 3 (three)
"Good’ reports out of 5 (five), will be
cat egori sed as ' Average’

An O ficer who gets an overall grading of
Qutstanding will en bl oc supersede O ficer who gets an
overall grading of 'Very Good regardless of seniority.

An O ficer who gets an overall grading of ’'Very Cood
will en bloc supersede Oficer who gets an overal
gradi ng of ' Good regardless of seniority.

XXX XXX XXX
3.8 For the purpose of evaluating the nmerit of “the
Oficers while preparing year-w se panels, scrutiny of the
record of service of the Officers should be limted to'the
records that would have been avail abl e had the DPC net
at the appropriate tinme. For instance, for preparing a
panel relating to the vacanci es of 2001-2002 the | atest
avai | abl e records of service of the Oficers up-to the
peri od endi ng March, 2000 as the case may be shoul d be
taken into account and not the subsequent one. However,
if on the date of the neeting of the DPC, Departmenta
Proceedi ngs are in progress and under the existing
i nstructions seal ed cover procedure is to be followed,
such procedure shoul d be observed even if Departmenta
Proceeding were not in existence in the year to which the
vacancy related. The Oficer’s nane should be kept in
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the seal ed cover till the proceedings are finalized."

5. Bef ore we enbark upon the rival contentions of the parties,
noti ce the assessment of ACRs of the appellant and respondent no.1
respectively from 1997-98, which is as under

we may

Sl
No.
Nane of
Oficer
1997-98
98- 99
99- 00
00-01
01-02
02-03
Over al
1
S. D
VG
VG
VG
VG
VG
VG
Very Good
2.

Maj undar

\ 005
\ 005
\ 005
\ 005
\ 005
\ 005
\ 005
\ 005

\ 005
\ 005
\ 005
\ 005
\ 005
\ 005
\ 005
4
S. B. Bhatt acharj ee
VG
Cs
VG
VG
Cs
Cs
Qut st andi ng

6. I ndi sputably, if the ACR for the year 1997-98 is taken into

consi deration for the purpose of judging the suitability of the appellant and
respondent no. 1 and that of the year 2002-03 is excluded, Respondent No.

1 being senior, would be pronpoted to the post of Executive Engi neer

whereas in the event the ACR for the period 1997-98 is excluded and that of
the year 2002-03 is taken into consideration, as the appellant herein would
be given overall grading ’'outstanding’, the case of Respondent No.1 would
not be considered at all
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7. The fact that respondent no. 1 is senior to the appellant is not in
di spute. As the DPC reconmmended t he candi dature of the appellant alone in
terms of the extant rules, Respondent No. 1 herein filed a wit petition
bef ore the Gauhati H gh Court on 04.06.2004. During the pendency of the
said Wit Petition, the Governnent of Mzoramitself issued a clarification
on or about 13.09.2004, which reads as under

“"Ininviting a reference to this Departnent 's O M
No. A.32012/1/81-APT./Loose dated 10.10.2002 on the
above subject, this is to clarify para 3.4 (g) of the said
OM that if the DPC sits after Septenmber of the year
2002, ACRs upto the year ending 31.3.2001 would be
taken into consideration by the DPC while consideration
the vacancies that arose for the vacancy year 2001-2002."

8. By a judgnment -and order dated 29.11.2004, a |earned Single Judge of
the Gauhati High Court dism ssed the said wit petition of Respondent No.

1, inter ‘alia, opining that clause (g) of Paragraph 3.4 of the said Ofice
Menor andum must not only be applied having regard to the other provisions
thereof, but also the latest ACRi.e. the ACR for the year ending 31.03.2003
shoul d not be excluded fromconsideration. The clarificatory Ofice

Menor andum dat ed 10.10. 2002, the | earned Single Judge opined, should

receive such interpretation at the hands of the court which would advance
the cause of public service. It was observed

"6. Before parting with the record, this court nust dea
with the reliance placed on behalf of the petitioner on an
of fi ce Menorandum dated 13.9. 2004 which office

Menor andum has been pl aced before the court at the
hearing. The clarification issued in the office

Menor andum dat ed 30. 9. 2004 can only be | ogically and
reasonably understood if the year 2002 as recorded

therein is understood as the year 2001. In any case as
this court has already interpreted and |aid down the true
meani ng of clause (g) of paragraph 3.4 of the office

Menor andum dat ed 10. 10. 2002, the clarification

contained in the of fi ce Menorandum dated 13.9. 2004

woul d have little sequence in altering the conclusion

al ready reached."

9. An intra-court appeal having been preferred thereagainst, a Division
Bench of the said H gh Court reversed the said finding of the |earned Single
Judge, holding that the ACR for the year endi ng 31.03.2003 coul d not have
been taken into consideration on a plain reading of C ause (g) of paragraph
3.4. Sustenance to the said finding was sought to be obtained fromthe

O fice Menorandum dated 16. 06. 2000 i ssued by the Governnent of India,

the rel evant portion whereof reads as under

"Gl. Dept. of Per. & Trg. OM No. 22011/9/98-Estt. (D)
dated the 16th June, 2000

Rel evant year upto which ACRs are to be consi dered.
1. \ 005 \ 005 \ 005

2. In regard to operation of the Mdel Cal endar for
DPCs, a doubt has been raised by certain quarters

as the question of the relevant year upto which

ACRs are required to be considered by the DPCs.

In this connection, it is once again clarified that

only such ACRs shoul d be consi dered which

becane avail able during the year inmmediately

precedi ng the vacancy/ panel years even if DPC are
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held | ater than the Schedul e prescribed in the
Model Calendar. |In other words, for the
vacancy/ panel year 2000-2001, ACRs upto the
year 1998-99 are required to be considered
irrespective of the date of convening DPC. "

10. Al though the clarificatory Ofice Menorandum has been issued by

the State of Mzoramitself, apart fromthe candi date concerned, viz. Shri
S.B. Bhattacharjee, the State of Mzoramas also the M zoram Public Service
Conmi ssion are before us.

11. M. Sunil Gupta, learned Senior Counsel appearing on behalf of the
State of Mzoram M. Ranjit Kumar, |earned Senior Counsel appearing on
behal f of the M zoram Public Service Conmi ssion and M. Manoj Coel,

| ear ned counsel appearing on behalf of the private appellants in support of
the appeals, inter alia, submtted

(i) The Division Bench of the Hi gh Court commtted a manifest error in
passi ng t'he i npugned judgment insofar as it failed to take into consideration
the fact that the Ofice Menorandum dated 10.10.2002, if read inits

entirety, would lead to only one conclusion that the nerit and nmerit al one
shoul d be taken into consideration for pronotion to the post of Executive

Engi neer.

(ii) The words "preceding five years’ in clause (b) of paragraph 3.4 of the
of fi ce nenorandum dated 10. 10. 2002 woul d nean preceding five years

before the neeting takes place.

(iii) [I'lustration appended to-clause (g) of paragraph 3.4 would clearly
suggest that in the event the neeting of the DPCis held after Septenber, it is
i ncurbent upon it to take into consideration the ACRs upto 31.03.2003.

(iv) The expression 'inmediately preceding” occurring in Cause (g) of
paragraph 3.4 nust be given its due neani ng, which would bring withinits
purview the ACRs upto 31.03.2003.

(v) The clarificatory O fice Menmorandum havi ng been issued while the

wit petition was pending, the sane being not available to the Public Service
Comm ssion, it could not have been taken the sane into consideration and in
that view of the matter, it cannot be given a retrospective effect and
retroactive operation

(vi) As the clarification | acks precision in regard to the interpretation of
the term’inmedi ately preceding’, the same cannot be held to have

overridden the first part of clause (g) of paragraph 3. 4.

(vii) [llustration, it is trite, shall not give way to-the nain provision itself.

(viii) Wiereas the |earned Single Judge has considered the purport of entire
rule, the Division Bench failed to do so and, thus, its judgnent cannot be
sust ai ned.

(ix) The O fice Menorandum i ssued by the Central Governnent was not
relevant. Suitability of a candidate being the sole criteria, it was incunbent
upon the DPC to consider the latest ACR so as to arrive at its own
satisfaction and particularly when the chance of there being a negative report
and/ or down gradation of the officer concerned cannot be ruled out.

12. M. Shuvodeep Roy, |earned Counsel appearing on behal f of
Respondent, on the other hand, urged
(i) The term ' imredi ately preceding’ must be read with the words

acconpanyi ng the same, nanely, 'becane avail able during the preceding the
vacancy/ panel year’

(ii) An ACR becones avail abl e for consideration not only when it is

witten but also when a representation is nmade in that behal f and revi ewed

by the Review ng Authority.

(iii) As the clarificatory office nmenorandum dated 13.09. 2004 is binding

on the State, the sane woul d be retrospective in nature.

(iv) II'lustration being in nature of the proviso, the effect thereof cannot be
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(v) The | earned Single Judge conmitted a nanifest error in substituting

one year for consideration of another year and, thus, the judgment of the

Di vi sion Bench of the Hi gh Court cannot be faulted with.

(vi) The Rule itself takes care of a contingency if any departmenta
proceedi ng or any crimnal proceeding is initiated against the recomendee,
in which event, the State would not be powerless to pass appropriate orders,
as woul d appear from Rule 17 of the Rul es.

13. Al t hough a person has no fundanmental right of pronotion in termnms of
Article 16 of the Constitution of India, he has a fundanental right to be
consi dered therefor. An effective and nmeaningful consideration is

postul ated thereby. The terns and conditions of service of an enpl oyee
including his right to be considered for pronotion indisputably are governed
by the rules framed under the proviso appended to Article 309 of the
Constitution of India:

14. Rul e 20, as noticed hereinbefore, provides that if any vacancy or
vacanci es ari se(s) to be filled up by pronotion, the Controlling Authority
woul d furnish to the Conm ssion the docunments enunerated therein

i ncl udi ng-ACRsof eligible candidates of preceding years, as may be
required, length of service, duly reviewed and accepted by the authorities
concer ned.

15. It has not 'been denied or disputed before us that in a given case
ACRs of an eligible candidate may not be witten and, thus, may not be
available. If the sane is available, ‘anotice in that behalf nust be given, in

the event, any exigency arises therefor to the affected officer and only upon
consi deration of the representation made by him if any, the decision taken

in that behalf by the Reviewi ng Authority shall be final. The ACR by

i medi ate superior, thus, is not final or deternminative, as the same would be
subj ect to the decision of the Review ng Authority.

16. The validity or otherw se of thesaid Ofice Menorandum dated

10. 10.2002 is not in question. Wth a viewto give effect to the statutory
rules governing the field, the State of Mzoram has issued the said Ofice
Menorandum directing that the procedure laid down therein shall be

observed by the DPC. Indisputably, nerit and suitability of the candi dates
concerned are the primary consideration for pronotion'to a selection post,
wheref or the necessary ingredients as envisaged in clause 3.4 of the said
O fice Menbrandum woul d fall for consideration of the DPC,  but it must be
borne in mnd that clause 3.4 provides for the node and nmanner in which
the DPC shall consider the sane.

17. DPC is required to consider the service records, with particular
reference to the ACRs for five preceding years. The ACRs for five

precedi ng years’ nust, therefore, be held to mean ’'five preceding years’  of
ACRs whi ch have attained finality. |It, however, does not define how the

said 'five preceding years’ is to be calculated. . Calculation and/or reckoning
of "five preceding years’ is provided for in clause (g) of paragraph 3. 4.

18. Bef ore, however, we enbark upon the construction of clause (g) of
paragraph 3.4 of the said Ofice Menorandum we may notice that in terns

of clause (e) thereof, a mnute grading of the ACRs and not overall grading
al one woul d be subject-matter of consideration of the DPC, as it has been

stated therein, 'it had been noticed that sone tine the overall grading in
ACR may be inconsistent with the grading under various paraneters or
attributes’. Each of the paraneters or attributes on the basis whereof the

ACRs are witten and gradation is given would, thus, have to be consi dered.

19. The Rul es indisputably envisage that a person having an overal
grading of ’'outstanding’ shall alone be considered vis-‘-vis who do not

cone within the purview of the gradation of outstanding despite the fact that
their service career they m ght have received overall grading of 'Very

Good’
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20. We at this stage nmay al so notice paragraph 3.8 of the said Ofice

Menor andum whi ch proceeds on the basis that for the purpose of

evaluating the nerit of the officers, scrutiny of the records of the officers
should be limted to the records that woul d have been avail abl e, had the

DPC nmet at the appropriate time. Even in relation thereto, an illustration had
been given stating that if a vacancy arises in 2001-02, only the | atest records
of service of the Oficers upto the period ending March 2000, nanely, 1999-
2000 shall be taken into consideration

It categorically uses both positive |anguage as al so a negative
| anguage stating that what would be taken into consideration is only the
records endi ng upto March 2000 and not the subsequent ones.

21. In the af orenenti oned backdrop of events, interpretation of clause
(g) of paragraph 3.4 should be resorted to. The words 'imredi ately
preceding’, as noticed hereinbefore, are preceded by the words ' ACRs of the
of ficers which becane avail able during the year’. This constitutes the first
part. ' The words ’'vacancy/panel year’ follow ng the words 'the year

i medi atel y precedi ng’ nust also be duly taken into consideration

A DPC may be held during the year in which the vacancy arises or
| ater than the year of the vacancy. The Rules intentionally provided for one

year gap.

It is only in a case where a controversy may arise in regard to the
nunber of ACRs which woul d be available, the-illustration and/or proviso
has been appended to cl ause 3. 4.

22. The O fice Menorandum-if read in the context of the rules, takes
into consideration the necessity of considering the case of the eligible
candi dat es during the year where vacancy arose. The DPC is expected to
neet each year. Only when it is not possible to hold a neeting of the DPC

within that year, the illustration woul d be applicable.
A vacancy nmust arise in a particular year. |[If it arose as in the present
case in 2003-04 following the illustration contained in clause (g) of

paragraph 3.4, ACRs upto the year 31.03.2002 i.e. vacancy year/panel year
2001-02 are required to be taken into consideration irrespective of the date
of convening of the DPC. Only when ACRs upto-31.03.2003 were required

to be taken into consideration if it sits after Septenber of that year even if
the vacancy arose within the year 2001-02.

23. If the opinion of the | earned Single Judge is given effect to, then
31. 03. 2003 becones 31.03.2004. |Indisputably, necessity was felt for a
further clarification. 1t was in the aforementioned prenise that a further

clarification was issued by the State so as to direct that if the DPC sits after
Sept ember of the year concerned (in this case 2004), the ACRs upto the

year ending 31.03.2003 could be taken into consideration while considering

the vacanci es which arose in 2003-04. The Division Bench of the Hi gh

Court, in our opinion, cannot, thus, be held to have comritted any error in
thi s behal f.

24. It may be that in a given case, the court can with a viewto give effect
to the intention of the legislature, nay read the statute in a nmanner

conpati bl e therewith, and which would not be reduced to a nullity by the
draftsman’s unskil ful ness or ignorance of |law. But, however, it is also

necessary for us to bear in mnd the illustration given by the executive while
construing an executive direction and office menorandum by way of
executive construction cannot be lost sight of. It is in that sense the doctrine

of cotenporanea expositio may have to be taken recourse to in appropriate
cases, although the sane nmay not be relevant for construction of a nodel
statute passed by a | egislature.

In GP. Singh’s "Principles of Statutory Interpretation, 10th Edn. at p.
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319, it is stated :

"But a uniform and consistent departnental practice
arising out of construction placed upon an ambi guous
statute by the highest executive officers at or near the tine
of its enactnent and continuing for a long period of time is
an adm ssible aid to the proper construction of the statute
by the Court and woul d not be disregarded except for
cogent reasons. The controlling effect of this aid which is
known as ’'executive construction’ woul d depend upon
various factors such as the length of tinme for which it is
foll owed, the nature of rights and property affected by it,
the injustice result fromits departure and the approval that
it has received in judicial decisions or in |egislation

Rel yi ng upon_this principle, the Suprenme Court in
Ajay Gandhi v. B. Singh having regard to the fact that the
Presi dent of the Income Tax Appellate Tribunal had been
fromits i'nception in 1941 exercising the power of transfer
of the nenbers of the Tribunal to the places where
Benches of the Tribunal were functioning, held construing
sections 251(1) and 255(5) of ‘the Inconme Tax Act that the
Presi dent under these provisions has the requisite power of
transfer and posting of its menbers. The court observed
"For construction of a'statute, it is trite, the actual practice
may be taken into consideration."

Cont enporary ‘official statenents throwing |ight on
the construction of ‘a statute and statutory instrunents
made under it have been used as contenporanea expositio
to interpret not only ancient but even recent statute both in
Engl and and India."

25. Clarification was issued by the State of Mzoramnot only in the |ight
of the express provisions contained in paragraph 3.8 of the Ofice
Menorandum but also in the light of a simlar clarification issued by the
Central CGovernnent. The Division Bench of the H gh Court has noticed that
the clarificatory nmenorandum was issued considering the Central
CGovernment clarificatory OFfice Menorandum as-a nodel

Rel i ance placed by M. Ranjit Kumar, |earned Senior Counse
appearing on behal f of the appellant on a decision of this Court in Shanbhu
Nath Mehra v. The State of Ajmer [AIR 1956 SC 404], in our opinion, is not
apposite. This Court therein was considering interpretation of the word
"especially’ contained in Section 106 of the Indian Evidence Act, 1872,
whi ch was an exception to Section 101 thereof, vis-'-vis Sections 112 and

113 of the Railways Act. It is in that context this Court observed
"13. W recognise that an illustration does not
exhaust the full content of the section which it illustrates

but equally it can neither curtail nor expand its anmbit;

and if know edge of certain facts is as nmuch available to
the prosecution, should it choose to exercise due

diligence, as to the accused, the facts cannot be said to be
"especially" within the know edge of the accused. "

If the first part of the statenment of |law in Shanbhu Nath. (supra), in
our opinion, is applicable, the illustration in question does not curtail nor
extend the ambit. It nerely clarifies what otherw se nmight have been
obvious. It introduces the rule by abundant caution although it m ght not
have been necessary keeping in view the purport and object which Rule 20
and paragraph 3.8 seeks to achi eve.

26. The clarification issued by the State is not in the teeth of the
illustration given in clause (g) of paragraph 3.4 of the Ofice Menorandum
The clarification having been issued, the same should be taken into
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consideration by this Court irrespective of the fact as to whether it was
avail able to the Public Service Comm ssion on 16.03.2004 when the DPC
held its neeting which, in our opinion, was not of nuch significance.

The clarification being explanatory and/or clarificatory, in our
opinion, will have a retrospective effect.

27. In S.S. Gewal v. State of Punjab and thers [(1993) Supp. (3) SCC
234], this Court stated the |aw thus :

"\ 005l n this context it may be stated that according to the
principles of statutory construction a statute which is
expl anatory or clarificatory of the earlier enactnent is
usually held to be retrospective. (See: Craies on Statute
Law , 7th Edn., p. 58) It nust, therefore, be held that al
appoi nt nent s agai nst vacanci es reserved for Schedul ed
Castes nade after May 5, 1975 (after May 14, 1977

i nsofar as the Service is concerned), have to be made in
accordance with the instructions as contained in the letter
dated May 5, 1975 as clarified by letter dated April 8,
1980\ 005"

28. . Yet again in Commi ssioner of |ncome-Tax, Bonmbay and O hers v.

Podar Cenent Pvt. Ltd. and Others [(1997) 5 SCC 482], this Court referring
to a large nunber of authorities including that of G P. Singh's Principles of
Statutory Interpretation’, observed

"\ 005An anendi ng Act may be purely clarificatory to clear

a nmeani ng of a provision of the principal Act which was

already inplicit. A clarificatory anendnent of this nature

wi Il have retrospective effect and, therefore, if the
princi pal Act was existing | aw when the Constitution
cane into force, the anmending Act also w |l be part of the

existing law. "

29. This Court in Allied Motors (P) Ltd. v. Conmi ssioner of |ncone
Tax, Del hi [(1997) 3 SCC 472], observed

"13. Therefore, in the well-known words of Judge

Learned Hand, one cannot make a fortress out of the

di ctionary; and should renenber that statutes have sone

pur pose and object to acconplish whose synpathetic and

i magi native discovery is the surest guide to their

meani ng. In the case of R B. Jodha Mal Kuthiala v..CI T ,
this Court said that one should apply the rule of

reasonabl e interpretation. A proviso which is inserted to
remedy uni ntended consequences and to nmake the

provi si on workabl e, a proviso which supplies an obvious

om ssion in the section and is required to be read into the
section to give the section a reasonable interpretation,
requires to be treated as retrospective in operation so. that
a reasonable interpretation can be given to the section as
a whole."

[See also Zile Singh v. State of Haryana and Qthers [(2004) 8 SCC 1]

30. We should not, however, fail to notice that in S. Sundaram Pillai and
QO hers etc. v. V.R Pattabiraman and Gt hers etc. [(1985) 1 SCC 591], this
Court held :

"53 . Thus, froma conspectus of the authorities referred

to above, it is manifest that the object of an Expl anation

to a statutory provision is\027

"( a) to explain the neaning and i ntendrment of the Act

itself,

( b) where there is any obscurity or vagueness in the

main enactnent, to clarify the sane so as to nmake it

consi stent with the dom nant object which it seens to

subserve,
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( ¢ ) to provide an additional support to the dom nant
object of the Act in order to nake it neani ngful and

pur posef ul ,

( d) an Explanation cannot in any way interfere with or
change the enactnment or any part thereof but where sone
gap is left which is relevant for the purpose of the

Expl anation, in order to suppress the mschief and
advance the object of the Act it can help or assist the
Court in interpreting the true purport and intendnent of
the enactnment, and ( e ) it cannot, however, take away a
statutory right with which any person under a statute has
been cl ot hed or set at naught the working of an Act by
becom ng an hindrance in the interpretation of the sanme."

[ See al so S.P.S. Bal asubrananyam v. Suruttayan alias Andali Padayachi and
Q hers (1992) Supp. (2 ) SCC 304 and Hardev Mdtor Transport v. State of
M P. and O hers (2006) 8 SCC 613]

In a given case, and in absence of rule, the court m ght have been
justified to hold that the DPC nust take into consideration the nmerit and
merit only. However, in a case of this nature, where the State | ays down the
procedures as to how and in what manner the nerit and suitability is to be
judged, it was obligatory on the part of the commission to follow the sane in
its letter and spirit. The case at hands shows that it can in a situation of this
nature prove to be /disastrous to an enployee, if any other construction is
gi ven.

31. Respondent ‘No. 1 is senior tothe appellant by 16 years. A post was
created. It for one reason or the other was sought to be filled up
imediately. |If the interpretation as accepted by the | earned Single Judge is

to be given effect to, the case of Respondent No.1 was not to be considered
at all by the DPC. The Division Bench-of the Hi gh Court, therefore, in our
opi nion, cannot be said to have committed any error warranting interference
by this Court. The appeals are, therefore, disnissed. Counsel’s fee is
guantified at Rs.10, 000/-.




