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1. Chal Il enge in this appeal by the Central Bureau of

Investigation (in short CBI") is to the order passed by a | earned

Si ngl e Judge of the Gujarat High Court disnissing the petition
filed to set aside the orders dated 29.9.1999 and 26. 10. 1999
passed by the | earned Chief Judicial Magistrate, Nadiad. By

the first order, the |l earned Chief Judicial Mgistrate had
directed the investigation of the case to be undertaken by CBI
By the latter order, the prayer to recall the earlier order was
rej ected.

2. The brief facts are as foll ows:

Special A C. B. Case No.2 of 1996 came up for hearing

and evidence for the first time on 7.1.1999 before Additiona
Sessi ons Judge, Nadiad and at that tinme the Bench O erk of

the aforesaid court called for Muddanal fromthe office of
Nazir, which was given to the clerk Shri Shukla and in/'turn
given to Shri Kiran Joshi, Senior Cerk. During the recording
of the evidence of the w tnesses when Miuddanal was required

to be identified, in the bag containing Muddanal article No. 2
(Rs. 35000/- i.e. 70 notes of Rs.500/- denomination) could not
be found therein. Though rigorous search was nmade but the

sai d Muddanmal was not found and ultimately a crinmna

conplaint was filed in Nadiad Town Police Station which was
regi stered as ICR No. 22/99 for the offence puni shabl e under
Section 381 of the Indian Penal Code, 1860 (in short the 'IPC))
by the Court O ficer. The Investigating Oficer, Nadiad Town
Police Station, Nadiad could not get any fruitful result in the
matter for about 9 nonths. The Nazir of the District Court of
Kheda at Nadiad wote a letter dated 29.9.1999 to the |earned
Chi ef Judicial Mgistrate, Nadiad requesting therein to hand
over the investigation of the case to the CBI. On 29.9.1999 the
Chi ef Judicial Mugistrate, Nadi ad passed an order directing

the CBlI to investigate the matter and report to himat the
earliest. The CBlI through its Public Prosecutor filed an
application in the Court of Chief Judicial Mgistrate, Nadi ad
praying therein for recalling of the order dated 29.9.1999. This
application was rejected by the Chief Judicial Magistrate,

Nadi ad under its order dated 6.10.1999. The H gh Court was
noved agai nst both the orders.

3. The High Court observed that the CBl was a litigant before
the Court like any other litigant and it cannot be placed in a
special category or in a privileged category. According to the
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Hi gh Court, prima facie that appears to be the claimof the
appellant. It was held that the petition was not maintainable
and the orders of the |earned Chief Judicial Mgistrate could
have been chal | enged before the Sessions Court in terns of
Section 397 of Code of Criminal Procedure (in short 'Cr.PC).
It was held that the CBlI ought to have taken care to nove the
proper court and instead of that the CBI, bypassed the
alternative renmedy and noved the H gh Court directly. After
havi ng said so, the High Court felt that the approach of the
CBl deserved to be deprecated and was deprecated. A cost of

Rs. 1000/- was inposed holding that the CBl had chosen a

wong path and it was not respecting and adhering to | aw. The
Director of CBI was directed to hold an inquiry in the matter
and whoever was found responsible for filing the petition
before the H gh Court was to reinburse the cost to be
deposited by the CBI. It was further directed that the inquiry
as directed by thelearned Chief Judicial Mgistrate was to be
conpl eted w t hi n"si x nont hs.

4. |In support of the appeal, 1earned counsel for the appell ant
subm tted that the approach of the Hi'gh Court is clearly
erroneous. The CBI was not a litigant. |In fact w thout giving

an opportunity to it, the order was passed by the |earned Chief
Judicial Mugistrate directing it to take over the investigation
Had an opportunity been granted, it could have been shown to
the court that the concerned case was of a routine nature and
did not involve any specialised investigation. Therefore, it was
not proper for the Court to direct the CBI to investigate in
such a routine matter overl ooking the fact that the CB

normal Iy investigates conplex matters. The case in which
direction was given did not involve any conplexity. It is

poi nted out that under Section 397 Cr.P.C. either the Sessions
Court or the H gh Court could be approached. In that sense,
the H gh Court was not justified in holding that the CBI had
bypassed the renedy. It is brought to our notice that the CB

is aggrieved by the criticismlevelled against it and the cost

i nposed. There was no occasion for the H gh Court to doubt

the bona fides of CBlI in filing the petition before it. In any
event, the | earned Sessions Judge was noved as was directed

by the Hi gh Court and by order dated 17.5.2001, the orders
passed by the | earned Chief Judicial Mugistrate were set-aside

5. W find that the H gh Court was not right in its approach
This Court in Central Bureau of Investigation through S. P.

Jai pur Vs. State of Rajasthan & another [2001) 3 SCC 333]

has [ aid down the principles as to whether direction can be
given to the CBI under Section 156(3) C.P.C It was held that
magi sterial power cannot be stretched under the said

provi si on beyond directing the officer incharge of a police
station to conduct the investigation and no such direction can
be given to the CBI. |In the instant case, the first information
report was already registered and in that sense Section 156( 3)
Cr.P.C. had no application. There is substance in the plea of

| earned counsel for the CBI that routine matters shoul d not be
entrusted to the CBlI as the investigating agencies of various
States can effectively investigate such matters. O course
where it is shown that the investigating agency is not doing
proper investigation and/or that there is reason to believe that
there is laxity in the investigation, a direction nmay be given to
the CBlI to investigate the matter in appropriate cases. This
case is not one where any conplexity was involved. It was a
routi ne case of theft of Middamal property. The | earned
Sessions Judge, therefore, rightly appears to have set aside
the orders passed by the | earned Chief Judicial Magistrate.

The High Court had no basis to doubt the bona fides of the
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CBl in noving the application before it under Section 397
Cr.P.C. There was no bar for the H gh Court to entertain the
said petition. The criticismlevelled against the CBl and its
of ficers and cost inposed do not have any | egal sanction. They
are accordingly set-aside.

6. Appeal is allowed.




