http://JUDIS.NIC. I N SUPREVME COURT OF | NDI A Page 1 of 14
PETI TI ONER
WORKMEN OF M'S BATA SHOE CO., (P) LTD.
Vs.
RESPONDENT:

M S BATA SHOE CO. (P) LTD.

DATE OF JUDGVENTO1/05/1972

BENCH
VAI DYI ALI NGAM  C. A
BENCH
VAI DYl ALI NGAM C. A
DUA, |.D.
Cl TATI ON
1972 AR 1436 1973 SCR (1) 450

1972 SCC (3) 627

ACT:

Payment of Bonus Act 1965 -paynment of profit bonus Wbrkers

having agreed in witing to accept bonus in terns of the
agreenments Whet her 'under s. 32(vii) (a) such agreenents bar
further bonus.

HEADNOTE:

A dispute arose between the respondent ~conpany  and the
appel | ants worknen as regards paynent of profit bonus under
the Paynment of Bonus Act 1965. The company, ‘and the
appel l ants, represented by its Union had been entering into
various agreenments fromtinme to time, the last being the
agreenment on August 30, 1962 (,Ex. ~A-5). As per Ex. A-5,
the respondent paid bonus for the year 1964 at the rates
nentioned therein. The appellants demanded that they shoul d
be paid the profit bonus as per the Act in addition to what
has been paid under the agreenent, Ex. A-5. The ~ Conpany
pl eaded s. 32(vii) (a) of the Bonus Act as a bar to further
bonus. On a reference to the Industrial Tribunal, it was
held that in view of the general bonus paid under agreenent
Ex. A-5, it was an annual bonus, though paid quarterly, and
it was linked with production or productivity and that it
was paid in lieu of bonus based on profits. « Therefore, the
workmen are not entitled to claimbonus for the “year 1964
under the Act. On appeal to this Court, it was contended

that paynments. wunder the agreenent, EX. A-5,. was /nade
quarterly and they do not have that character of an annua
bonus. There is no material or record to show “that the

conpany paid the amount in lieu of bonus based on profits.
The anount paid under the agreenent was only an ex-gratia
payment and not a profit bonus under the Act.

The respondent, however, contended that in order to decide
the character of the general bonus paid under the agreenent
of 1962, previous agreenent must be referred to, which would
clearly show that what was being paid by the conmpany was
producti on bonus or as an incentive wage and not an ex-
gratia paynent.

Di sm ssing the appeal

HELD : The general  bonus paid under Art. VI or the
agreenment dated August, 30, 1962, Ex. A-5, was a paynent of
annual bonus based on profits. Al though Article VI of Ex.
A-5 does not throw much light as to the nature and character
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of the general bonus payable under it, a reference back to
previous settlements and discussions between the parties

will- show that the pattern of bonus paid to the workers
weresonetimes called production bonus, later on called ex-
gratia paynment., but from 1951 called as general bonus,

whi ch was paid quarterly, at the request of the workers, at
a particular percentage based on salary excludi ng dearness
al | owance, having this background in mnd, it is clear that
what was being paid under Art. VI of Ex. A5 was a paynent
linked with production or productivity. The principa
enphasis was that the anpunt, was being paid as an incentive
to production and therefore, it was paid as producti on bonus
as a wage incentive. Further, it was an annual bonus paid
from year to year not only during the period of agreenent
but also for the succeeding year till the required notice
was gi ven under the agreenent.. Even then, the agreenment was
to continue to have

451

force ' notwithstanding the notice till a fresh agreenent
entered ‘into. Therefore, it is clear that the paynent of
gener al bonus paid quarterly was "annual bonus" as

contenplated by s. 32(vii)(a) of the Act.

[464 A-465 G

Smith v. Smith, (1923) P.D. 191, and Mbss’ Enpires Ltd. v.
I nl and Revenue Commi'ssioners, [1937] 3 Al ER 381
fol | owed.

Under the circunmstances’ workers could claim not any
addi ti onal bonus under the Art for the period for which the
agreenment was in operation and s. 32 (vii) (a) of the Act
was a bar to their claim [465 C

Ms Titaghur Paper MIls Co. Its Worknen, [1959] Supp. 2,
S.C.R 1012; The New Manek Chowk Spi nning and Waving Co.

Ltd. Ahnmedabad and others . The Textile Labour
Associ ation, Ahnedabad, [1961]] 3 S.CR | and Sangh
Jeevaraj Chewar Chand and others v. Secretary, Madras
Chillies, Gains Kirana Merchants Wrkers Uni on and anot her

[1969] 1 S.C.R 366, referred to,

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: C. A. No. 1040 of 1968.

Appeal by special |eave fromthe Award dated Septenber 16,
1967 of the Third Industrial Tribunal, West Bengal in Case
No. VIII-235/66.

Debabrata Mookherjee, Janardan Sharma and Anil Das Chow
dhury, for the appellants.

C. K Daphtary and M C. Bhandare, B. P. Maheshwari and
Leila Sheth, for the respondent.

The Judgrment of the Court was delivered by

VaidialingamJ. In this 'appeal, by special |eave, ‘the short
guestion that arises for consideration is whether the
appel l ants are precluded by s. 32 (vii) (a) of the Paynent
of Bonus Act, 1965 (hereinafter to be referred as the Act)
from claimng bonus under the Act in view of the agreenent
Ex. A5 dated August 30, 1962.

The respondent Conpany is a fairly prosperous concern and
one of the biggest of its kind in Asia. It has factories at
Bat anagar in West Bengal, Faridabad in the present Haryana
State, Digha and Mkanehghat in Bihar and Administrative
Ofices in Calcutta. It has Central Repair shops in
Cal cutta and other places and a Purchasi ng Depot in Kerala.
It has about 900 shops for retail sale scattered throughout
the country besides the whol esal e agents. |Its branches have
a wde market both in this country as well as abroad. It
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enploys a very large nunber of worknen in its factory,
Admi nistrative Office and Central Repair Shops. The Conpany
and the appellants, represented by its Unions have been
entering into various agreenents fromtime to time, the |ast
of which was on August 30, 1962, Ex. A.5. As per Ex. A5
the respondent paid bonus for the year 1964 at the rates
nmentioned therein. The appellants demanded that they shoul d
be paid the profit bonus as per the Act in addition to what
has been paid as

452

per Ex. A. 5 The Company declined to accede to the demand of
the worknen on the ground that the general bonus paid under
Ex. A 5 was an anmpunt pai'd as production bonus or incentive
wages. The Conpany al so pleaded s. 32 (vii) (a) as a bar to
the worknmen naking a claimfor paynment of bonus under the
Act. During the conciliation proceedings the Union and the
Conpany agreed to have the dispute referred for adjudication

to the Industrial ~Tribunal. Accordi ngly, the State
Gover nnent on June 25, 1966, referred to the Third
I ndustrial ~Tribunal, Wst -Bengal, for adjudication the

foll owi ng dispute :
"Whet her the enpl oyees of the Conpany represented by Bata
Mazdoor Union are entitled to Bonus for the year, 1964 under
the Paynment of Bonus Act, 1965 in addition to the Bonus paid
to them and whether in‘view of the Agreenent dated the 30th
August, 1962, between the Union and the Conpany for paynent
of Bonus, the Paynent of Bonus Act, 1965 is - applicable to
such enpl oyees. "
Bef ore the Tribunal the appellants’ plea was that the anpunt
paid under the agreement Ex. ~A- 5 is an adhoc or an ex-
gratia paynent nade out of charity and as a supplenent to
the wages and that it was not a bonus |linked wi th production
or productivity. It was not an annual paynent, nor was it
paid in lieu of bonus based on profits. The | wor knen
accepted the position that the general bonus paid under the
agreement was neither customary nor a profit bonus; nor a
bonus as an inplied termof contract. On all these grounds
the worknen pleaded that s. 32 (vii) (a) is no bar 'to 'their
claimfor bonus under the Act.
The Company on the other hand, after a reference to the
various prior agreenments, under which the ampunts have been
paid as bonus, though under different nanes, pl eaded -that
the general bonus paid under the agreenent Ex. A5 was an
amount paid as production bonus or incentive wages. The
Conpany placed considerable reliance on the minutes of the
di scussions that took place between the Union and the
Conpany whenever demands were raised and the ~agreements
arrived at between the parties, which were later on
i ncorporated as fornmal settlements fromtinme to tinme.  These
proceedi ngs were relied on by the Conpany for the purpose of
showi ng that the demands for paynent of bonus were-as pro-
duction bonus and that what was ultimately paid under the
various agreenments including the one in question, nanely,
Ex. A.5 were all understood by all parties as production
bonus or incentive wages. As the necessary conditions
required under s. 32 (vii) (a) were present in this case,
according to the Conpany, the claimfor profit bonus under
the Act is not sustainable.

453
The I ndustri al Tri bunal, after a fairly el aborate
consideration of the various agreenents as well the record
of the proceedings |eading upto those agreenents and the
other nmaterials on record has held inits award that the
general bonus that was being paid by the Company including
the payment of bonus under the agreenment Ex. A. 5 was not a
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profit sharing bonus. The Tribunal has found that the
general bonus paid under the agreenent of 1962 was an annua
bonus |inked with production or productivity and that it was
paid in lieu of bonus based on profits. The nere cir-
cunstance that the paynment of bonus was made quarterly,
according to the Tribunal, does not take it away from the
nature of an annual paynent. The Tribunal ultimately held
that in view of the agreenent Ex. A 5 the worknen are not
entitled to claimbonus for the year 1964 under the Act.

On behal f of the appellants M. D. Mokerjee, |earned coun-
sel, very strenuously criticised the reference nade by the
Tribunal to the previous agreenents for interpreting the
nature of the payment under Ex. A 5. It was contended that
the Tribunal having held that the agreenment of 1962 was a
sel f-contai ned agreenment, committed a very serious error in
law in interpreting the term'General Bonus" occurring in
the said agreement by reference to the previous agreenents.
According to M. Mbokerjee, 'the Tribunal should have
consi dered the nature of the paynent by a reference only to
the provisions contained in the agreenent of 1962. Read in
that manner, it was pointed out, the inevitable conclusion
shoul d be that the general bonus paid under the agreenent of
1962 was not an annual bonus, nor was it linked wth
producti on or productivity and it has not been paid in lieu
of bonus based on profits. The general bonus paid does not
satisfy the test of production bonus as |laid down by this
Court. The paynents admttedly bei ng nade quarterly do not
have the character of an annual bonus. There is no materia
on record to show t hat the Company paid the anmount under the
agreement in |lieu of bonus based on profits. the contention
taken before the Tribunal by the worknmen that ~the anount
paid under the agreenment was only an ex-gratia paynent to
suppl enent the wage bill of the workmen wi thout any relation
to production or productivity was al so pressed before us by
the counsel

On the other hand, M. C. K Daphtary, |earned counsel for
the respondent Conpany, pointed out that in order to
appreci ate and deci de about the character of the  general
bonus paid under the agreenent of 1962, it was not only
necessary but al so obligatory on the part of the Tribunal to
refer to the previous agreenents. The counsel pointed out
that the various demands nmade fromtinme to time by the
workmen as well as the minutes of the discussion that took
pl ace between the parties which ultimately resulted in
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the various agreements extending over a fairly |long  period,
win ,clearly show that what was being paid by the Conpany
was production bonus or as an incentive wage.  As the  sane
paynment was bei ng continued under the agreenment of 1962, the
Tribunal was justified in holding that the general / bonus
that was being paid by the Conpany over a long nunber of
years was by way of production bonus or as an incentive
wage. M. Daphtary also referred us to the vari ous
provi sions contained in the several agreenents regarding the
duration of the agreenents and also to their having binding
effect till they were ternminated by notice given in accor-
dance with the terns of the agreenent. Al this, according
to the counsel, will clearly show that the intention of the
parties was that ,the agreenents under which the paynents
were made were to be throughout the year and also to be
continued from year to year. The material on record,
according to the counsel, will also show that the paynents
were made quarterly at the express desire and request of the
wor krmen, but as the paynents extended throughout the year
and will also continue year to year, they are in the nature
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, of annual paynent of bonus.

Before we consider the various contentions of the |earned
,counsel on both sides, it is desirable to refer to the
material provisions of the Act. All parties are agreed that
the additional claimfor bonus for the year 1964 was under
the provisions of the Act. Section 2(21) defines the
expression "Salary or wage". This definition anbng other
things includes dearness allowance also. Section 8 Ilays
down the conditions for eligibility for bonus. Sections 1 0
and 11 deal with the paynment of mnininmumand maxi mum bonus
respectively in the circunstances nmentioned therein. Sec-
tion 17 enables an enployer to adjust the anbunt paid as
pooj a or customary bonus or interimbonus against the fina
bonus payabl e under the Act. Section 32 deals with various
cl asses of enployees to whomthe Act does not apply. The
rel evant pro-vision with which were are concerned is section
32 (vii) which is as follows :

"Section 32. Nothingin this Act shall apply to

(a) who 'have entered before the 29th May, 1965 into any
agreenment or settlement with their enployers for paynment of
an annual bonus linked with production or productivity in
lieu of bonus based on profits; or

(b) who have entered or nmay enter after that date into any
agreement or settlement with their enployers for payment of
such annual bonus/in lieu of the bonus payable wunder this
Act,
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for the period for which such agreenment or settlenment is in
operation;"

W are particularly concerned with sub-clause (a) of cl
(vii) as the appellants claimis resisted on the ‘basis of
the agreenment dated August 30, 1962. |In order to attract s.
32(vii) (a) the Company will have to establish :

(1) That there has been an agreenent or settlenent @ entered
into between the worknen and the Company before My 29,
1965;

(2) The said agreenment or settlenent was one for paynent of
annual bonus;

(3) The said paynent of bonus was l|inked wth production or
productivity; and

(4) The said paynent was in lieu of bonus based on profits.
In this case there is no controversy that there has been an
agreenment  EX. A.5 entered into between the parties on
August 30, 1962, which is anterior to May 29, 1965. There
is also no controversy that the anbunt paid under this
agreement is characterised as general bonus. The -question
then arises whether the said paynent as general bonus was an
annual bonus |inked with production or productivity and paid
in lieu of bonus based on profits.

The nature of production bonus has been di scussed by this

Court in Ms Titaghur Paper MIlls Co. Ltd. . Its
Wor krmen( 1) . It has been stated that paynent of production
bonus is by way of’ an incentive to higher production and is
in the nature of an incentive wage. The extra paynent

depends not on extra profit’ but on production. From this
decision it is clear that the principals element in the
paynment of extra anmpunt is to provide an incentive to
producti on.

In The New Maneck Chowk Spinning and Waving Co. Ltd.
Ahrmedabad and others v. The Textile Labour Association

Ahrmedabad(2), it has been stated that there are four types
of bonus which have been evol ved under the Industrial Law as
laid down by this Court, namely, (1) Production bonus or
I ncentive wage, (2) Bonus as an inplied term of contract
between the parties (3) Customary bonus in connection wth
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sone festival, and (4) Profit Bonus which was evol ved by the
Labour Appellate Tribunal and approved by this Court. Under
the Act there is no controversy, what is payable is the
profit bonus. 1In the case before us, fromthe Award it is
seen that the Union conceded that the amount paid as genera
bonus under the agreenent was neither customary
(1) [1959] Supp. 2 S.C.R 1012.
(2) [1961] 3 S.C R 1.
456
nor profit bonus; nor bonus as an inplied termof contract.
In the nature of things the Union has not raised the plea
that the ampunt paid under the agreenment is a profit bonus.
Equal |y, the Conpany could not al so take up such a plea as
their attenpt was to show that it is a paynent as production
bonus or incentive wages.
In Sanghi Jeevaraj Ghewar Chand and others v. Secretary,
Madras Chillies, Gains Kirana Merchants Wrkers’ Union and
another~ (1), it has been held that where the bar of s. 32
(vii) (a) of the Act operates, the enpl oyees in such cases
so long as the agreenment or settlement is in operation
cannot claim-bonus on the basis of ‘Full Bench Formula or
under the Act.
Therefore, it becones essential to find out the nature of
the paynent made ‘under Ex. A 5. That is an agreenent
entered into between the appellant and the respondent
Conpany on August 30,  1962. The purpose of the agreenment is
stated to be to pronote and i nprove industrial and economc
rel ati onship between the Conpany and its workmen and to
establish and maintain satisfactory working conditions. In
Article 1V, anmpbng various other ., matters, the Union, has
acknow edged that it is the exclusive right and function of
the Conpany to maintain anong other matters the efficiency.
In Article V dealing with lock out and strikes, the Conpany,
on the one hand, has agreed not to declare any |lock out so
long as the workmen do not commit~ any breach of the
agreement . The Union, on the other hand, has also agreed
while retaining its right to go.on strike, not to permit its
nmenbers individually or collectively to curtail or  restrict
production and certain other matters. Article VI dealing
with general bonus is as follows "Article VI-General Bonus:
"Article VI--CGeneral Bonus:
The Company decl ares and nmakes a paynent of —General Bonus
one nonth after the end of each quarter at the rate of 20%
of the total salary and/or wages paid to each workman -and
enpl oyee during the quarter i Mmediately
precedi ng (such salary or wages are exclusive
of Dearness Allowance or any other specia
al  owances or rewards granted to him
during
such period). Such Bonus will be payable to
those who have conpleted six nonths< approved
service ending on the last day of the quarter;
and to those who have conpleted |l ess than six
nont hs approved service on the | ast day of the

quarter, the Bonus will be payable at the rate
of 10% of their total salary or wages as
af or esai d. The Bonus will be available only

to those who are in the enploy of the
(1)[1969] 1 S.C.R 366.
457
Conpany on the last date of the quarter and who have given
regul ar and approved service during the quarter, to which
the paynment of Bonus is available."
Under Article VIII it is provided that the agreenent is to
be in force wuntil Decenber 31, 1965 and that it shal
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continue fromyear to year thereafter unless either party
gives notice in witing of its intention to enter into
negoti ati ons for the purpose of anendin- the agreenment. The
said Article further provides for the period of notice as
well as the starting of negotiations and the agreenent
continuing to be in force till a new settlenent or agreenent
is arrived at.

A nmere reading of Article VI relating to general bonus wll
not by itself throw nuch light on the character of such
paynment. But, it is clear that the paynent is to be nmade at
the end of each quarter at the percentage nentioned therein
of the total salary or wages which does not include Dearness
Al l owance. The said Article also provides for the period of
service necessary for qualifying to get the higher or |ower
percentage of bonus as the case nmay be. The enphasis is al so
laid on the worknen giving regular and approved service
during the quarter to which the paynment of bonus is
avai | abl e.

Normal ly, /it “is the agreenent  Ex. A.5, which has to be
| ooked into for the purpose of ascertaining the rights and
liabilities of the enployer and enpl oyees. That s, the
agreement will have to be | ooked into for the purpose of
ascertaining the nature and character of the general bonus
payabl e wunder Art. VI, provided that clause gives a ful
and clear indication regarding the character of such

paynent . But, a nere reading of Article VI does not give
any indication regarding the character of such paynment. The
other clauses in the agreenment also do not throw nuch |[ight

on this aspect. But it is not as if that agreement Ex. A5
has been entered into between the parties for the first

tinme. The expression "General Bonus" occurs, as we Wwll
show presently, in certain previous agreenents. Under those
ci rcunst ances, in our opinion, in order to properly

appreci ate the character and nature of the paynent that was
being made originally and that was continued under ' Article
VI of the agreement of 1962, it is not only relevant but
al so necessary to consider the various settlenents and
agreenments that took place between the parties ‘on /prior
occasi ons.

W are not inclined to agree with the contention of M.
Mookerjee that the Tribunal has conmitted a very serious
error in lawwhen it tried to interpret the nature of the
paynment under Ex. A 5 by reference to the previ ous
settlenents and discussions that took place between the
parties. The  Tribunal was perfectly . justified in
consi dering those agreenents as they, in our opinion

458

give a conplete and clear picture of the nature of. the
clains nade by the Union, the stand taken by the Conpany and
the nature of the agreenent ultinmately arrived at ~ between
the parties regarding the paynent of the anpbunt in‘question

Hence we will also refer to the prior agreenments as well as
the events |eading upto those agreenents. The earliest
agreement is Ex. A dated May 16, 1946. Under Article V- the
Conpany agreed to pay Victory bonus of six weeks pay, for

the enployees nentioned therein. Under Article VI, the
Conpany agreed to pay bonus on production or special bonus
equivalent to 10%of pay. It is significant to note that
t he paynent under Art. VI of this agr eenent is

characterised as a production or special bonus at a fixed
percentage on the pay of the enpl oyees.

On March 6, 1947, the Union addressed a letter Ex. B to the
Conpany requiring "Production Bonus" to be increased in the
manner stated therein. In fact the Union wanted an
i ncreased percent age dependi ng upon the salary drawn by the
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enpl oyees. It is to be noted that the Union al so understood
the paynent nmade under Ex. A. as a production bonus; and
under Ex. B it is the production bonus that they wanted to
be i ncreased. In view of this demand, there were
di scussi ons between the parties and ultimately they entered
into an agreement Ex. C on July 12, 1947. This agreenent
states that 10% production bonus given under Ex. A is not
to be increased. But an extra anount of 5% or 2% was given
as an Attendance Bonus.

On  November 22, 1948, there was another agreement Ex. Al
entered into between the parties. Article VI related to ex-
gratia paynent of bonus, which is as follows:

"Article VI-Ex-Gatia Paynent of bonus

The Conpany decl ares and nmakes an ex-gratia paynment of Bonus
one nmonth after the end of each quarter at the rate of 1 0
per cent of the total salary and/or wages paid to each
enpl oyee during the quarter <dimediately preceding (such
sal ary ~or wages are exclusive of dearness allowance or any
ot her special” allowances or attendance bonus or rewards
granted. to himduring the said period); such bonus will be
payable only to those enployees who have conpleted six
nont hs’ approved service ending on the last day of the
quarter; and to those enpl oyees who have conpleted | ess than
si x nmonths’ approved service on the |ast day of the quarter

the exgratia Bonus wi'll be payable at the rate of 5 % of
their total salary or wages as aforesaid. The ex-gratia
Bonus, will be available only to those enpl oyees who are in
the enpl oy of the Conpany on the date fixed for paynent

459
and who have given regular and approved service

during the quarter to, Wich the ex-gratia
paynments of Bonus is available.
It wll be noted that while in the agreenents Exs.A and C,
what was characteri sed as producti on bonus, has been changed
in Ex. A 1 as ex-gratia payment of bonus. Article VIII

provided for the. agreenent being in force till Decenber 31
1950 and to continue year to year ‘unless either party gives
notice in witing of its intention to enter into

negoti ati ons for the purpose of anending the agreenent.

On May, 15, 1951, the Union nade a representation for nodi-
fying the agreement Ex. A. 1. In respect of this demand on
Cct ober 3, 1951, agreed minutes of discussion and agreenent
bet ween the parties were recorded in Ex. D

From Ex. D it is seen that the Union had accepted the
position that the approximte |iving wage has been attaired
in this Conpany and therefore the bonus has to, be, paid as
an incentive to greater efficiency, in production as. well
as t owar ds | abour’ s contri bution to the
prosperity of the Conpany. In viewof this the Union

represented that the, bonus that is being paid should not be

regarded as ex-gratia paynent. Hence the Conpany was
requested to delete the expression "ex-gratia" ‘and to
substitute, the word "general". The Union further suggested

that as the paynent of bonus on the basis of earned salary
is a sufficient incentive for attendance, the attendance
bonus, which was being paid at a flat rate discontinued and
that a general bonus is to be paid at a flat rate of 15%
every quarter to all the enployees. This representation was
accepted by, the Conpany and Ex. D. shows that it was
agreed between the parties that the attendance bonus was to
be discontinued and that the term"ex-gratia" was to be

substituted by the word "general”. It was also greed that
t he rate should be increased to 15% and 7 1/2 %
respectively. The suggestion of the Union for paynment of

the anmpbunt every quarter was al so agreed to by the parties.
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It was also agreed that the arrangenents entered into
between the parties are to continue till Decenber 31, 1953

FromEx. D. it is clear that the Union itself has required
the paynment of bonus to be made " as an incentive to
greater efficiency in production "and the worknmen wanted
the expression "ex-gratia" to be substituted by the
word"general”. The Union accepted that approximate 1living
wage is being earned by the enployees of this Conpany.
Further the Union wanted teh amount to be paid at a flat
fixed rate every quarter. It is also to be noted from Ex.D.
that the changes agreed to between the parties were to take
effect fromthe first quarter of 1952. On the basis of the
arrangenent recorded in Ex. D. the parties entered into a
formal agreenent Ex. A 2 on Novenber 22, 1951. This is
call ed Collective Agree

L1286SupCl/ 72
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ment as finally amended by the settlenent of Cctober 3,
1951, ' evidenced by Ex. D. Article | dealing with the

purpose . ‘of ‘the agreenment states that it was with a view to
pronmote and -inprove industrial and  economic relationship
between the Conpany and its enpl oyees and to establish and
mai nt ai n satisfactory working conditions. Article Vi
dealing with the general bonus is as follows :

" Article VI--Ceneral Bonus

The Conpany decl ares and nmakes a paynent of General Bonus
one nmonth after the end of each quarter at the rate of 15
per cent of the total salary and/or wages paid to each
enpl oyee during the quarter immediately preceding (such
salary or wages are exclusive of Dearness All owance or any
other special allowance or rewards granted to him during
such period); such bonus will be payable only ‘to those
enpl oyees who have conpleted six nmonths’ approved service
ending on the last day of the quarter; and to ' those
enpl oyees who have conpl eted less than six nonths’ approved

service on the last day of the quarter the Bonus wll be
payable at the rate of 7 1/2% of their total salary or wages
as aforesaid. The Bonus will be available only 'to /those

enpl oyees who are in the enploy of the Conpany on the |ast
date of the quarter and who have gi ven regul ar and approved
service during the quarter to Wich the paynent of Bonus is
avail abl e. ™

It will be noted that this article is in substitution of the
original Article VI in the 1948 agreenent Ex. A. 1. Wat was
characterised as ex-gratia paynent of bonus-in Ex. A 1 was
desi gnated as general bonus in Ex.A 2. It nmust be noted that
it was for the first tine that the expression "genera

bonus" has found a place in the agreenent between the
parties. This change was effected due to the representation
nade by the Union and accepted by both the parties as
recorded in the mnutes Ex.D. The rate has been increased to
15% and 7 1/ 2% respectively depending upon the service of
the enployee. This rate is on the basic wages; and dearness
al  owance has been excluded for purposes of calculation

Att endance bonus was abolished and the rate in Article WV
shows that it has conbined the old production bonus as well
as the attendance bonus. The paynment is also to be nmade
every quarter as required by the Union. Article WVIII
provi ded that the agreenent shall be in force upto Decenber
31, 1953 and was to continue fromyear to year thereafter
unl ess either party gives notice in witing of its intention
to enter into negotiations for the purpose of amending the
agr eenent .
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On Decenber 28, 1953 the Union nade a representation for
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effecting certain nodification in the agreenent Ex. A 2.
This was foll owed by the proposals contained in Ex. B. 3 on
March |1, 1954. Paragraph 3 of Ex. B.3 relates to bonus.

After referring to the existing paynent of general bonus at
the rate mentioned in Ex. A 2, the Union nade a request to
the Conpany to revise the rate of bonus by including
dearness allowance also in the wages or salaries for
purposes of calculation of bonus, the reason being "the
necessity of giving incentive to the enployees and the rate
at which bonus is paid to enployees of ' nany ot her
conparabl e concerns." There was al so a demand for pooja or
festival bonus. Utimtely, the demand with regard to bonus
was that : (a) the general bonus paid quarterly at the end
of each quarter of the year should be increased to 20% and
10% dependi ng upon the l'ength of service of the enpl oyee and
t he paynment at the said percentage should be on a
cal culation of both the basic wages and dearness all owance
paid to an enpl oyee during the quarter; and (2) the worknen
should' be paid pooja bonus equal to three nonths wages
i ncl udi ng dear ness al | owance besi des the general bonus.
There was a suppl enentary cl ai mmade on behal f of the Union
on March 15, 1954 under Ex.  B.4, that the payment to be
made under Ex. B.3, should have retrospective effect from
January 1, 1954. Three points energe fromthis demand of
the Union : (1) Increase in the rate of general bonus and
percentage to be worked out on wages  including dearness
al l owance; (2) A claimfor payment of pooja or festiva
bonus; and (3) The payments of both (1) and (2) to take
effect fromJanuary 1, 1954. But the significant point to
be noted is that in Ex. = B. 3 the reason given by the Union
itself for claimng general bonus at an increased rate and
for working out the percentage of wages including dearness
al l owance was "the necessity for giving incentive to the
empl oye---. . . . " These denands of the Union were
di scussed and agreed m nutes of discussion and agreenent
were recorded in Ex. D. 1 dated February 18, 1955. It is
seen that there were as many as 45 neetings between the
representatives of the Union and the Conpany beginning from
April 9, 1954. Ex. D.1 shows that the demands in letters
dated Decenber 28, 1953, March 11, 1954 and March 15, 1954
wer e di scussed thread bare between the parties. The m nutes
show that the Conpany was not willing to accede in full” to
the increased rates clained by the Union regarding genera
bonus: nor was it inclined to take into account ~dearness
al  owance for the purpose of cal cul ati on of-bonus. But the
Conpany was prepared to show sone consi deration by nerging a
part of the dearness all owance in the basic wages as that

will result in a slightly higher ambunt being received as
general bonus by the worknen. The claim for pooja or
festival bonus was not accepted by the Conpany. Bot h
parties ultimtely agreed that the gene-
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ral bonus will be paid at 17 1/2% instead of the origina

15% as per Ex. A 2. The mnutes further show that —al
demands nmade by the Union have be-en fully settled by
i ncreasing the percentage of general bonus. The tentative
agreenent recorded in Ex. D.1 was the subject of a
col l ective agreement between the parties under Ex. A 3 dated
February 18, 1955. Article VI deals with general bonus.
Except for the difference in the rate of 17 1/2 %and 8.7 5
% on the, basic wages excluding dearness allowance, the
provision regarding paynment of general bonus wunder this
Article was simlar to those contained in Article VI of Ex.
A 2 of 195 1.

Article Vill provided that the agreenment is to be, in force
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till December 3 1, 1957 and that it was to continue from
year to year thereafter unless either party has, given
notice in the manner provided therein

On Decenber 24, 1957 the Union sent a letter Ex. B.5 to the
Conpany requiring the general bonus. to be paid at 50% and
25% respectively in place of the present rate of 17 1/2 %
and 8.75% The demand was also to calculate this rate on
salaries including the dearness allowance. A further
request was nade that half of the bonus as per the demand
be paid "in four quarters in a year as at present and the
remaining half at the time of pooja every year". This again
led to the parties discussing the demands and the m nutes of
di scussion and conclusions arrived at, by the parties by
agreenment are recorded in Ex. D.2 dated COctober 6, 1958.
The minutes disclose that the denmands of the Union were
carefully considered by the Conpany. The Chairman of the
Conpany drew the  attention of the, Union to the agreed
m nut es of settlenment Ex. D and pointed out "that bonus was
being paid as an incentive to greater efficiency in
"production........ and suggested that "bonus paynent be
linked with the generally accepted fornmula and be no | onger
pai d on percentage basis. But the Union did riot accept the
suggestion of the Chairman and stated that "as a matter of
security they would 1ike the continuation of the same to be
paid on a fixed percentage basis." After further discussion
the Chairman agreed to a token increase in the rate of

bonus. It was agreed between both the parties that the
paynment of general bonus will be increased from171%to 18-
21% on the wages excluding ~dearness allowance. The

concl usions so arrived at were incorporated in the agreenent
Ex. A.4 on Cctober 6, 1948. This againis styled as a
collective agreenent. Article VI relating to general bonus
is substantially the same as Art. VI-in Ex. A5 excepting
that the rate was 18 1/2% and 9.25% .depending upon the
service of the workman. The percentage was to be cal cul ated
only on the total salary excludi ng dearness allowance and
the general bonus was to be paid at the end of |every

quarter. Article VIIl provides that the claimwas 'to be in
force- till Decenber 31
463

1965 and that it was to continue fromyear to year unless a
notice was given by either party in- the —nmanner provided
t herein.

This takes us to the agreenent under consideration Ex. A5
dated August 30, 1962. This is the seventh agreement in the
series. W have in the earlier part of the -judgment
referred to Articles VI and VIII. Article VI _deals wth

general bonus and it was to be paid at 20% and 10%
respectively on the basic wages excl udi ng dear ness
al | owance. It was to be paid at the end of each quarter.
It will be seen that the rates ate slightly higher than
those provided in the previous agreenent Ex. A 4 of | 1958.
We have very exhaustively dealt with the various demands
made by the workmen, the minutes recording the discussion
that took place between the patties regarding the denmands,
the conclusions arrived at therein as well as the fina
agreenments entered into on different dates between the
parties, as they furnish the background, so to say, for the

agreement under consideration Ex. A5 It will be seen that
originally in 1946 the paynent was made as production or
speci al bonus. Speci fic demand was nade by the Union on

March 6, 1947 to increase "production bonus". The Conpany
did not agree to this request. On the other hand, Ex. C.

the agreenent, clearly shows that there would be no increase
in production bonus. But an additional anmpbunt was given as
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attendance bonus. In 1948 what was originally characterised
as production bonus was ternmed "ex-gratia" paynment of
bonus. The Union specifically desired in 1951 to substitute
"exgratia bonus" by "general bonus" and to abol i sh
attendance bonus. The denmand al so was for general bonus to
be paid at a flat rate every quarter. For the first time
the expression "general bonus" occurs in the demand made by
the Union on My 15, 1951 and in the agreed mnutes of
Cctober 3, 1951. The sanme was incorporated in the fina
agreenment of Novenber 22, 1951. The Union made a denand
on March 11, 1954 for increase in the rate of general bonus
so as to provide an incentive to the enpl oyees. This was
accepted and enbodied final in the agreenent dated February
18, 1955. In Ex. B.5, the Union nmade a specific denmand for
further increase of the rate of general bonus and wanted
half the amount to be paid quarterly as at present and the
bal ance at the tine of pooja. -~ Though, the mnutes of the
di scussion in respect of this demand shows that the
Chairman. / of the Conpany wanted to alter what was given as
incentive to greater efficiency in production to one on
profit basis, the Union preferred the paynent to be
continued as was being done-on a fixed percentage basis.
The pattern of bonus paid sonetinmes called production bonus,
later on called ex-gratia paynment, but from 1951 called as
general bonus, was being paid quarterly at a ’'Particular
percent age base on the sal ary excl udi ng dearness all owance.
Having this background in mind, it is clear that what was
bei ng pai d under Art. VI
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of Ex. A5 was a paynent- linked wth production or
productivity. The principal enphasis is that the amount is
being paid as an ,incentive to production and therefore it
is paid as production bonus or as a wage incentive.  That it
is an incentive paynent in order to secure greater
efficiency in production is clear fromExs. D, B.3, and
D.2. W have already referred tothe contents of these

exhibits in great detail. Even'the workmen in Ex. B.3
required the rate of general bonus to be increased in view
of the necessity of giving incentive to the enpl oyees. But

a nore inportant point enmerges from the mnutes of
di scussion recorded on Cctober 6, 1958 in EX. D.2. The
Chai rman of the Company enphasi sed that what was being paid
as general bonus was as an incentive to greater efficiency
in production. The Chairman specifically wanted this nethod
of paynent to be changed and suggested ~that ~ the ~bonus
paynment be linked wth the generally accepted formula,
nanely, of profit bonus and that the paynment on a fixed
percentage be abolished. But this suggestion to alter. the
nature of the paynent from a fixed percentage -as a
production bonus for providing an incentive to greater
efficiency in production was not accepted by the Union

which wanted the fixed percentage basis to be continued.
That is, the Union was not prepared to receive bonus on the
basis of profits, but wanted to continue the existing
arrangenent of payment at a fixed percentage as an incentive
to efficiency in production. That is, the Union wanted the
charact er of the paynent as production bonus bei ng
conti nued. Therefore, these circunstances clearly lead to
the conclusion that the paynent that was being made and
continued in the agreement Ex. A.5 was paynent of bonus
linked wth production or productivity. It is also clear
that the said paynent was nmade in |lieu of bonus based on
profits because the Union itself did not agree to the
suggestion of the Chairman as contained in Ex. D.2 to alter
the character of payment to one of profit sharing bonus.
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Therefore, this also shows that the paynent under Ex. A5
was in lieu of bonus based on profits. The expressions used
in s. 32 (vii) (a) are "linked wth production or

productivity" and that test is satisfied in respect of the
paynment made under Ex. A 5. It is not the case of the Union
that the character of paynment which was designated as an
incentive to greater efficiency in production even as early
as 1951 (vide Ex. D) has been altered either in the
subsequent agreenents or in the agreenent Ex. A 5. If so,
it follows that the paynment of general bonus in EX. A5
retains the same character as a paynent by way of an
incentive to greater efficiency in production

As the mnutes of the discussion that took place between the
parti es have been recorded then and there, they are itens of
evi dence which are nore val uable and useful than the ora

evi dence adduced by the parties. For instance, P.W 1,

Secretary of the Union, has deposed that the payment in Ex.

A5 is not linked with
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producti on. On_the other hand, the Labour O ficer of the
Conpany, —as D.W | has stated that the said paynment is
linked with production. ~This type of evidence does not |ead
us any where. That is why, we have pl aced nore enphasis and
reliance on the docunentary evidence adduced by the parties,

nore especially when there is no controversy that the record
of the neetings do not represent the actual facts.

Then the question is whether the bonus paid is an annua

bonus, which is another requirenent of S. 32 (vii) (a) of
the Act. That bonus has been paid at the end of every
quarter at any rate from 1948, is clear from the various
settlenents and agreenents, referred to earlier.  That the
Union itself required that bonus should be continued to be
paid quarterly, is clear fromthe letters witten by the
Union, particularly Ex. B.5 dated Decenber 24, 1957, We
have already referred to the various agreenents which no
doubt prescribe the normal duration of the period of the
agreenment, which extends to over ‘a year. There is/ also a
further provision to the effect that even after the date of
expiry nentioned therein, the agreenent will continue'to be.

in force till a notice is given in the nanner provided for
in the agreement. Therefore, it will be seen that it is not
as if that bonus is paid for one quarter and does not enure
for a succeeding quarter. On the other hand, the _anpunts
payabl e are not restricted to one particular quarter and the
intention is nade clear in the agreenent that it has to
operate throughout the year and al so continue fromyear to
year. It is not possible to accept the contention of M.

Mookerjee that it is only when a paynent is nade at the end
of the vyear, it can be considered to be an annual bonus.

The essential test to be satisfied is that the paynent
should enure throughout the year and it should®-also be
continued fromyear to year. As observed by Lord Maughamin
Moss’ Enpires, Ltd. v. Inland Revenue Conmi ssioners(") the
expression "annual" nust be taken to have the quality  of
being recurrent or being capable of recurrence. Adopti ng
this test, the paynents in the case before us were to
continue the whole of the year and also were to be paid from
year to year not only during the period of agreement but
also for the succeeding year till the required notice was
gi ven under the agreement Even then there is a provision in
the agreenment to the effect that the agreenent will continue
to have force notwithstanding the notice till a fresh
agreenment or settlenent is entered into. Therefore it is
clear that the paynment of general bonus is "annual bonus" as
contenmplated by s. 32 (vii) (a) of the Act. The Court of
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Appeal in Smth v. Smith (2 ) had to consider whether a
paynment to be nade weekly during the life time of a person

was an "annual paynent”. It was held as foll ows

(1) [21937] 3 All. E R 381. (2) [1923] Probate
Di vi sion 191.
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"It is no doubt payable weekly, but that fact does not
prevent it from being an annual paynent if the weekly
paynments may extend beyond a year."

The position, as pointed opt by us earlier, in the case
before, us, is also the sane.

It follows fromthe discussion above that the general bonus
paid under Article VI of the agreenent dated August 30,

1962, Ex. A 5 is a payment of annual bonus linked wth
production or productivity in Ilieu of bonus based on
profits. It further follows that as the agreenent has been

entered into before May 29, 1965, the enpl oyees cannot claim
any additional bonus under the Act for the period for which

the agreement” is in operation. It is the case of al
parties that the agreenent Ex. A.5.at the relevant tine was
in operation. If so, it follows that the view of the

Tribunal that s. 32(vii) (a) of the Act is a bar to claim
any additional bonus under the Act is correct.

In the result, the award of the Industrial Tribunal is
confirmed and this /appeal dism ssed. There will be no order
as to costs.

S.C Appeal
di smi ssed
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