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Leave granted.

1. Appellant herein was appointed as a Constable in the Central Reserve
Pol i ce Force. He al l'egedly proceeded on medical |eave on 17.2.1992. He
reported for duty on 1.4.1992. He was found nedically fit and declared as
such on 6.4.1992. He again applied for nedical |eave and w t hout such | eave
bei ng sancti oned he unauthorisedly |eft his place of posting on 9.4.1992.
He renmai ned unaut horisedly absent for a period of 67 days. He returned back
to his duty only on 12.7.1992. On the charges of having remai ned
unaut hori sedl y absent, he was sentenced to seven days confinement to G vi

Li nes. As against the said order, he made a representation. The said
representation, however, was not routed through proper channel, whereupon a
proceedi ng was again initiated against him He was directed to be confined
for ten days in the Gvil Lines and on the prenise that he refused to
conply with the requirenents of such confinenment to Cvil Lines, another

di sciplinary proceeding was initiated against him In the said proceedings
the charges against himwere heldto be partially proved. He was dism ssed
fromservice but then another disciplinary proceeding was directed to be
initiated.

2. The order of dism ssal was passed in the year 1994. He preferred an
appeal thereagainst. The appeal filed by himwas al so dism ssed on
5.4.1995.

3. He filed a wit petition before the Calcutta H gh Court questioning-the
sai d order of disnissal in the year 1997 which was nmarked as WP. 85/1997
On the prenmise that the said wit petition was filed after a | apse of two
years, a |learned Single Judge of the H gh Court refused to exercise his

di scretionary jurisdiction under Article 226 of the Constitution of India.
Aggri eved by and dis-satisfied therewith an intra Court appeal was
preferred thereagainst. By reason of the inpugned judgnent dated

9. 11. 2006, t he sai d appeal has al so been dism ssed stating:

"..The appeal was dism ssed on 5.4.95 but the wit petition was filed on
9.5.97. Wthin the four corners of the wit petition the wit
petitioner/appellant has not assigned any reason for this |ong delay for
nmoving this Court in wit jurisdiction.

In the case report in (2006) 4 Supreme Court at page 322 it has been laid
down that the delay or laches is one of the factors which is to be borne in
m nd by the High Court when they exercise their discretionary powers under
Article 226 of the Constitution. In an appropriate case the Hi gh Court nay
refuse to invoke its extraordinary powers if there is such negligence or

om ssion on the part of the applicant to assert his right as taken in
conjunction with the Iapse of time and other circunstances causes prejudice
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to the opposite party.

In this case the wit petitioner/appellant has prayed for invoking the
power of the Court in wit jurisdiction after unexpl ai ned delay of a numnber
of years. He by his conduct had accepted the punishnment inflicted upon him
The chapter was closed. Now again after |long | apse of a number of years the
sai d cl osed chapter cannot be reopened. Thus, the |earned Single Judge was
perfectly justified in dismssing the wit petition on the ground of

i nordi nate del ay."

Appel l ant is thus before us.

4. Learned counsel appearing on behalf of the appellant in support of his
appeal submitted that the Hi gh Court in a situation of this nature should
not have refused to entertain the wit petition as also the Letters Patent
Appeal preferred by the appellant herein only on the ground of delay and

| aches as a result whereof manifest injustice has been caused to him

Lear ned counsel woul d point out that in terms of Rule 27 of the Centra
Reserve Police Force Rules, the respondent could not have initiated a
second inquiry after having found that the charges have been partially
proved in-the first inquiry. It was, furthernore, contented that in the
Central Reserve Police Force Act and the Rules franed thereunder, there
does not exist any provision for inmposition of punishment of confinenment to
Cvil Lines which was applicable only to the persons governed by the Arny
Act .

5. The question as to whether a puni shnent of confinenment to Gvil Lines
coul d have been directed or not should not detain us as we agree with the
contention raised by learned counsel for the appellant that the purported
order dated 5.4.1995 of the disciplinary authority was unsustainable in
law. Rule 27 of the Central Reserve Police Force Rules 1955 , inter alia

| ays down the procedure for conducting a departnmental inquiry. Once a

di sci plinary proceedi ng has been initiated, the same nust be brought to its
| ogi cal end neaning thereby a finding is required to be arrived at as to
whet her the delinquent officer is guilty of charges |levelled against himor
not. In a given situation further evidences nay be directed to be adduced
but the sane woul d not nean that despite holding a delinquent officer to be
partially guilty of the charges levelled agai nst him another-inquiry would
be directed to be initiated on the self sane charges which coul d not be
proved in the first inquiry.

6. In KR Deb v. The Collector of Central Excise, Shillong, [1971] 2 SCC
102, this Court while considering the provisions contained in Rule 15(1) of
the Central Cvil Services (Cassification, Control and Appeal) Rules, 1957
hel d as under:

" 12. It seens to us that Rule 15, on the face of it, really provides for
one inquiry but it nmay be possible if in a particular case there has been
no proper enquiry because sone serious defect has crept/ into the inquiry or
sonme inportant w tnesses were not available at the tine of the inquiry or
were not examined for sone other reason, the Disciplinary Authority may ask
the Inquiry Oficer to record further evidence. But there is no provision
in Rule 15 for conpletely setting aside previous inquiries on the ground
that the report of the Inquiring Oficer or Oficers does not appeal to the
Disciplinary Authority. The Disciplinary Authority has enough powers to
reconsi der the evidence itself and come to its own concl usion under Rule 9.

13. In our viewthe rules do not contenplate an action such as was taken by
the Collector on February 13, 1962. It seens to us that the Coll ector,

i nstead of taking responsibility hinmself, was determned to get some
officer to report against the appellant. The procedure adopted was not only
not warranted by the rules but was harassing to the appellant".

7. The next question which arises for our consideration is as to whether we
woul d follow the normal rule, nanely, set aside the inpugned judgment and
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remt the matter back to the H gh Court or deal with the nmatter ourselves.
One other option which is available to us was to set aside the puni shnent
recorded by the disciplinary authority and request the Hi gh Court to
consider the matter afresh on the basis of the materials brought on record
in the disciplinary proceedi ngs.

8. Fifteen years, however, in the neantinme have el apsed. Odinarily,

al t hough, we would not interfere with the quantum of puni shnent but keeping
in viewthe fact that the disciplinary authority nust be held to have
msdirected itself by not conplying with Rule 27 of the Central Reserve
Police Force Rules stricto sensu and having directed a further inquiry
after ordering for the dism ssal of services of the appellant, we are of
the opinion that in the peculiar facts and circunstances of this case which
may not be treated to be a precedent, we shall pass an appropriate order in
exerci se of our discretionary jurisdiction under Article 142 of the
Constitution of India:

9. In our view in terns of the foregoing reasons and on the finding

af orenmentioned, the appellant should be directed to be reinstated in

servi ce. The question, however, remains as to whether he should be granted
back wages. W think not.

10. Learned counsel vehemently subnmits that in a situation of this nature,
where the illegality commtted by the disciplinary authority is apparent on
its face,the appel l'ant “shoul d not be deni ed back wages.

11. It is nowa trite law that back wages cannot be directed to be granted
automatically. Several factors are required to be taken into consideration
therefor. Furthermore, we have not and coul d not have gone into the
qguestion as to whether the appellant in fact has conmtted any m sconduct
or not as we are inclined to set aside the inpugned order of punishnent
only on technicality.

12. The nisconduct is alleged to have commtted in the year 1992. He,
admttedly, did not approach the H gh Court within a reasonable tinme. The
Hi gh Court had refused to exercise its power of judicial review having
regard to delay and | aches on the part of the appel lant.

13. Having regard to the said fact, we are of the opinion that interest of
justice woul d be subserved if the appellant is denied the back wages for
the said period. He, however, should be reinstated in service and be given
all other consequential benefits.

14. The appeal is allowed to the aforenentioned extent. In the facts and
circunst ances of this case, however, there shall be no order as to costs.




