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ACT:

Supreme Court (Enl argement  of Crimnal Appellate
Jurisdiction) Act, 1970-5 2-Accused acquitted by trial court
but convicted by H gh~ Court, Corroboration of evidence of
sol e eye Ww tness-when necessary. Jurisdiction of’ appellate
court co-extensive wth that of trial court Appellate court
cannot totally brush aside appreciation of evidence by Tria
Court. Appellate court to give cogent reasons for conviction
should be slow in interfering

HEADNOTE

The appel | ants were charged under section 302134 |.P.C.
for murdering the husband of P.W 2 when he was Lying on a
cot inside a hut and the P.W 2 was sitting outside. The
trial court disbelieved the case of prosecution that PW 2
was an eye witness of the occurrence. The trial court held
that the details of the incident given by P.W 2 were
i magi nary or inprobable and, therefore, unbelievable; there
was several contradictions in her evidence which coul d not
be accepted wthout any further corroboration and the
evi dence of certain other prosecution witnesses could not be
safely relied an as furnishing corroboration to the
statement of P.W 2 in view of the several instances
narrated in its judgnent. The evidence of the ~doctor who
conduct ed postnortem exam nation of the body of the deceased
was that the death of the deceased could not have taken
pl ace soon after the dinner as he did not find -any food
particles in the stomach and small-intestines of the
deceased The trial court observed that the evidence of P.W
2 that she had served food for the deceased at about 8.30
P.M could not be accepted as probable as the fatal assault
had taken place at about 9 P.M There was a delay of nearly
24 hours in giving the information to the police out post.
The evidence for notive also was found to be discrepant
Accordingly the trial court acquitted the appellants.

On appeal the High Court reversed the judgment of
acquittal, convicted the appellants and sentenced themto
undergo rigorous inprisonnent for |ife. The H gh Court
severely criticised the evidence of the doctor observing
that, "our inpressionis that he hardly knows what he Is
tal ki ng about and what is extraordinary is that the less he
knows the nore assertive he is, No reliance what so ever can
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be placed on such evidence and no conclusion can be drawn
either adverse or in favour of the prosecution from the
opi nion evidence of such a poorly qualified nedica
Wi t ness".

Al'l owi ng the appeal
269
N

HELD: There is no doubt that even where there is only a
sole eye witness of a crime, a conviction nmay be recorded
agai nst the accused concerned A provided the Court which
hears such w tness regards himas honest and truthful. But
prudence requires that sone corroboration should be sought
fromthe other prosecution evidence in support of the
testinony of-a solitary wtness particularly where such
wi tness al so happens to be closely related to the deceased
and the accused are those agai nst whom sone notive or ill-
will is suggested. [276 G H

In‘the instant case a careful analysis of the evidence
relating to the inordinate delay involved in the giving of
the first. _information to the police and the other inherent
i nconsi stencies in the evidence of the sole eye wtness
shows that her evidence cannot be considered as sufficient
to find the accused guilty. The first information (Exh. P
10) itself appears to be one prepared after some
del i beration. The /nmotive suggested by the prosecution does
not appear to be strong enough for the ‘accused joining
together to commit the nmurder of the deceased [276 H, 277 A,
275 (]

VWiile there is no doubt that” the jurisdiction of an
appel l ate court is coextensive with that of the trial court,
in the case of an appeal against a judgnent of acquittal it
cannot totally brush aside the appreciation of the evidence
by the trial court. The reasons for reversing a judgnment of
acquittal D should be cogent and if two views are reasonably
possi bl e, the appellate court should be slowin interfering
with the judgnent of the trial court, even if it is possible
for it to take a different view after a process of l'aborious
reasoning. [277 GH, 278 A

In the instant case the H gh Court has not bestowed due
care or, the principles governing its jurisdiction. There is
no proper discussion ill the judgrment of the H gh Court
about the various versions in the prosecution evidence about
the giving of the first information to the police in their
true perspective. The High Court has over-sinplified this
i ssue and has observed. "In this case, bearingin nind the
pl ace where the incident occurred, we find no unreasonable
delay in reporting the incident to the police out-post at
Mol gi and subsequently in giving the conplaint at. the
Dhadgaon Police Station". It may be noted that the distance
between Molgi and the village of the deceased was hardly
three miles but the 'khabar’ reached the Ml gi police out
post, according to the prosecution nearly 24 hours after the
incident. The reason given by the prosecution for  this
i nordinate delay, that P.W 2 did not want the information
to be lodged with the police wuntil the arrival of her son
P.W 1, is hardly convincing since there are severa
di fferent versions about the |odging of the information with
the police out post and the earlier versions of the crime
said to have been given by P.W 2 which were in witing
appear to have been suppressed. This inportant aspect of the
case has been overlooked by the H gh Court. It would be
unsafe to act upon the evidence of P.W 2 and convict the
appel lants. [277 G 278 A-C, 274 F-G 279 A

The comrent by the High Court on the evidence of the
doctor appears to be nore severe than what it should have
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been particularly when his opinion that ’'it was possible
that the death in this particular case was instantaneous, is
not seriously challenged. [278 G H

270

JUDGVENT:

CRI M NAL APPELLATE JURI SDICTION: Criminal Appeal No.
429 of 1980

Fromthe Judgment and order dated the 21st Decenber,
1979 of the High Court of Bombay in Crimnal Appeal No. 467
of 1975.

M N. Sharma for the Appellants. (Anmcus Curiae)

J. S. Akartey and M N. Shroff for the Respondent.

The Judgnent of the Court was delivered by

VENKATARAM AH-J. This Criimi nal Appeal under section 2
of the ~Supreme Court ~ (Enlargenent of Crimnal Appellate
Jurisdiction) ‘Act, 1970 (Act No. 28 of 1970) is filed by two
appel | ant's ~Ranji~ Surjya Padvi and Bhikji Surjya Padvi
accused Nos. 2 and 4 in Sessions Case No. 102 of 1974 on the
file of the Additional ~ Sessions Judge, Dhulia against the
judgrment of the Hi gh Court of Bonbay in Crimnal Appeal No.
467 of 1975 by which it reversed the judgnent of acquitta
passed by the Sessions Court on a charge wunder section
302/ 34 of the Indian Penal Code and inposed the sentence of
rigorous inprisonment for life on each of them after hol ding
themguilty of the charge under section 302/34 of the |Indian
Penal Code.

The facts of the case are these: Danji (accused No. 1),
Ranji (accused No. 2) and Bhikji (accused No. 4) are the
sons of Surjya Tulya Padvi (accused No. 3). Accused Nos.
to 4 are residents of a village called Veri in taluka
Akkal kuwa. The said village was by the side of a  river
called Mothi Nadi. In the month of March, 1974, one Prabhat
Singh (the deceased) a resident off Mjapada which is a
ham et of Bhagdari village wthin the limts of /Dhadgaon
police station had grown waternmelons on a portion of the bed
of the Mothi Nadi river near the village, Veri. The di'stance
between the place where waternelons had been grown by the
deceased and his village was about two-nmiles. It is the case
of the prosecution that during the | ast week of March, 1974,
the deceased Prabhat Singh and his wife, Surjabhai (P.W 2)
were staying in a hut which they had constructed near the
pl ace where they had grown waternelons in order to keep
wat ch over the waternel on crop. They used to cook their food
inthe hut. On March 26, 1974 at about 9.00 P.M when
Prabhat Singh was Lying on a cot inside the hut, Surjaba
was sitting outside near an agiti in which she had kept fire
and was war m ng
271
herself. It 1is the case of the prosecution that at that
time, the four accused persons referred to above cane there
and when they were questioned by Surjabai, they told that
they had cone to snoke tobacco. At that tinme accused No. 2,
Ranji was arned with an axe. The accused did not, however,
stay there for the purpose of snoking but suddenly entered
the hut where accused Nos. 1, 3 and 4, Danji, Surjya and
Bhi kji caught hold of Prabhat Singh and Ranji (accused No.
2) gave a nunber of blows with an axe on the head, face and
neck of Prabhat Singh. Thereafter they ran away. Surjaba
out of fear went near a big stone in a nearby hill ock and
conceal ed herself behind it. She continued it sit there for
some time and on returning to the scene of occurrence she
found that her husband had died. Thereafter she went to her
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village in the early hours of March 27, 1974 and narrated
the incident to her daughter-in-law Bharatibai (P.W 3) in
the presence of two of her servants Bapu and Arshya who have
not been examined in the case. It is stated that she sent
anot her servant of her’s Bamanya (P.W 8) to go to a village
call ed Nal a-gavi where her son, Ratan Singh (P.W 1) had
gone on the previous day to fetch him She thereafter sent
for Gunba (P.W 5) who was fornerly the Police Patil of her
village and narrated before himthe incident in which her
husband had been killed. It is stated that she nentioned the
nanes of the four accused as the assailants to P.W 3
Bharatibai as well as to Gunmba (P.W 5). It is further
stated that Surj abai, ' Gunba, Bharatibai and the two
servants, Bapu and Arshya and sone others went to the place
where the dead body of Prabhat Singh was |ying. They al so
sent for Detka (P.W~ 9) who was the Police Patil at that
time. Ratan Singh, according to the prosecution, reached the
pl ace at about 5.00 P.M On being inforned by Bamanya (P. W
8) about /the-incident, Surjabai narrated the whole story
agai n before Ratan Singh (P.W 1). Thereafter PPW 1 went to
the village Mlgi where there was a police out post
alongwith Detka (P.W 9) and orally nentioned to the Head
Constabl e by nanme Keval Bedse (P.W 13) about the incident.
P.W 13 prepared the out post ’khabar’ (Exh. 36) in the
prescribed form and sent P.W 1 Ratan Singh alongwith the
out post khabar to the Police Station at Dhadgaon. P.W 13
thereafter left for the scene of occurrence to keep watch
over the dead body.  Ratan Singh is- stated to have hired a
jeep and gone to Dhadgaon and -reached that place at about
2.15 AM On March 28, 1974.- There he net the police Sub
I nspector at the Police Station and nade a statenent (Exh.
10) before himwhich was recorded by himlnthat statenent
he narrated what he had heard from hi's nother at about 5.00
P.M on
272
March 27, 1974. In that statenent, the nanes of the four
accused are found as the assailants. Thereafter the police
Sub Inspector cane to the spot on the norning of ‘March 28,
1974 and carried on further investigation. He arrested the
accused Nos. | to 3 on the evening of March 28, 1974 accused
No. 4 on the next day and after conpl eti ng the
i nvestigation, he filed the charge sheet against themfor an
of fence puni shable under section 302/34 of the Indian Pena
Code. The | earned Sessions Judge who tried the case
di shelieved the case of the prosecution that Surjabai was an
eye witness of the occurrence and acquitted the -accused.
Agai nst the said judgnent of acquittal, the State Governnent
preferred an appeal before the Hi gh Court. It would appear
that during the pendency of the appeal, accuced No. 1, Danji
and accused No. 3, Surjya had died. This fact perhaps was
not brought to the notice of the Hi gh Court. Before the High
Court, the accused were represented by an amicus curiae. The
H gh Court set aside the judgnment of acquittal and convi cted
all the accused including accused No. 1 and accused No. 3,
who had died earlier, under section 302/34 of the Indian
Penal Code and inmposed on each of them the sentence of
i mprisonnent for life. Against the judgment of the High
Court, accused No. 2 and accused No. 4 preferred this appea
before this Court. Wen the appeal came up for adm ssion, by
an order made by this Court on August 18, 1980, the appea
of Bhikji (accused No. 4) was dismssed. The notice of
appeal was issued only in so far as Ranji (accused No. 2)
was concer ned.

Shri M N Sharma who has appeared in this case as
am cus curiae has raised anong others. two points before us
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(1) that the case of the prosecution was a concocted one and
(2) that in any event since it was not possible to say that
two opinions were not possible about the guilt of the
accused, it was not open to the High Court to reverse the
judgrment of acquittal of the Sessions Court.

We shall first deal wth the manner in which first
informati on was given to the police in this case. It is true
that in the statement (Exh. 10) of Ratan Singh (P.W 1)
which is stated to have been recorded at 2.15 A M On March
28, 1974 at the Dhadgaon Police Station we find the nanes of
all the four accused and a brief description of the incident
which is alleged to have been narrated by Surjabai (P.W 2)
at about 5.00 PPM On March 27, 1974 before Ratan Singh
(P.W 1). Wat value should be attached to the contents
273
of this docunment depends -on.  the evidence in the case.
According to the prosecution, ~the incident took place at
about 99 P.M On March 26, 1974. Surjabai (P.W 2) is stated
to be the sole witness of the crime. She is stated to have
di sclosed all the particulars relating to the incident on
the nmorning of March 27,1974 to Bharatibai (P.W 3) and
some others as stated -above. Surjabai has stated in the
course of her deposition that she had told the Police Pati
that she wanted a ‘complaint to be |odged, thereafter the
Police Patil wote something and that witing was taken by
Ratan Singh (P.W 1) to Ml gi where the police out post was
situated. She has also stated that ~she had instructed the
Police Patil and others that nobody  should go to |odge a
conplaint till the arrival of her son, Ratan Singh (P.W 1).
The witing referred to above which according to the events
di sclosed in the prosecution case is the first docunent
containing the gist of the version of Surjabai regarding the
i ncident. That docunent is not forthcoming in the case.
Bharatibai. (P.W 3) has a different version to give about
the lodging of the conplaint. She has stated in her cross-
exam nation: "My nother-in-law Surjabai had told Gunba,
Police Patil that he could |odge conplaint of nurder. This
was stated to him at about breakfast tine in the norning.
I mredi ately thereafter Police Patil Gunba had gone to | odge
a complaint. Van Singh Sarpanch and Tap Singh had gone
alongwith Police Patil to |odge conplaint. They returned at
about 12 Noon after filing conmplaint —at— Mlgi". This
conplaint cannot be the sane which is referred to earlier
because the earlier conplaint according to P.W 2 Surjaba
was the one which was taken by Ratan Singh (P.W 1) to
Mol gi. The conplaint referred to by P.W 3 Bharatibai is a
conpl ai nt which was prepared at about noon by Police Pati
Gunba (P.W 5) and |odged by himat Mlgi at| about 12.00
noon long before the arrival of Ratan Singh at the scene of
occurrence. This conplaint is also not forthconi ng. Gunba
(P.W 5) whois a forner Police Patil denies that Surjaba
(P.W 2) had told himto go and | odge a conplaint. He has
stated that he had received information about the nurder in
the morning, he did not go to |lodge a conplaint as Detka
(P.W 9) was the Police Patil and that when Surjaba
narrated before Police Patil Detka the particulars of the
incident, he asked Police Patil Detka (P. W 9). that he
should go to |lodge a conplaint. This happened according to
himat about 2 P.M On Mrch 27, 1974. P.W 9 Detka says
that he went to the place of occurrence at about 1.30 P.M
On March 27, 1974 where the dead body was Lying and he
stayed there awaiting the arrival of
274
Ratan Singh (P.W 1) who reached that place by 5.00 P.M and
thereafter he and Ratan Singh went to Ml gi police out post
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where the head constable prepared the occurrence report. He
says that he reached Mol gi at about sun-set tinme but the
khabar report. (Exh. 36) prepared by the head constabl e at
Mol gi shows that the khabar’ was given to himat 21 hours
i.e. 9.00 PPM On March 27, 1974. Ratan Singh (P.W 1) who
is stated to have given that khabar says that he reached
Mol gi at about 8.00 or 8.30 P.M and gave the information
contained in the khabar report. The first infornmation stated
to have been recorded by the police under section 154 of the
Crimnal Procedure Code is stated to be the one taken down
at the Police Station at Dhadgaon (Exh. 10) at 2.15 A M On
March 28, 1974.

A cl ose examination of the above evidence shows that
according to Surjabai (P.W 2) there was a docunent prepared
by Gunba (P.w. 5) in the nmorning of March 27, 1974.
containing the information given by her which was |ater on
taken by Ratan Singh (P-W 1).-Then according to Bharatiba
(P.W 3) there was a docunment which was prepared by Gunba at
about 12.00 Noon which he took to Molgi and lodged it with
the Molgi. police out post. According to P.W 9 Police Pati
Detka, the information was given at the police out post at
about sun-set tinme i.e. at about 6.30 P.M The khabar report
itself shows that it was received at 9.00 P.M On March 27,
1974 and the first information is stated to have been
recorded at 2.15 AM_~ On March 28, 1974. In this case the
prosecution have attenpted in the course of the evidence to
explain away the delay in giving the-information to the
police out post which was nearly 24 hours fromthe tinme at
which the occurrenceis stated to have taken place by
stating that Surjabai (P W 2) did not want such information
to be lodged with the police wuntil the “arrival of Ratan
Si ngh which, according to the prosecution, took place at 5
P.M On March 27, 1974. The attenpt of the prosecution to
explain away the delay has failedin the instant case since
we have several different versions about the |odging of the
information with the police out - post and the earlier
versions of the crine said to have been given by Surjaba
which were in witing appear to have been suppressed in this
case. This extraordi nary. del ay in giving the first
information to the police in the present case which has not
been properly expl ai ned cannot but be vi ewed w th suspician
275

The notive for the crine is stated to be that the plot
on which the deceased had grown waternel ons was bei ng used
by accused No. 2 Ranji sone years before the- incident to
grow onions and that there was a quarrel about 8 or 10 days
prior to the incident between accused No. 2 and Ratan Singh
(P.W 1). The land in question being a part of ‘the river bed
did not belong to accused No. 2 and he was not cultivating
there for about 2 or 3 years before the incident. The | and
was probably getting subnmerged during rainy season. Accused
No. 2 could not, therefore, be considered as being in
possessi on of that plot when the deceased comenced
cultivation. There 1is also no evidence showi ng that accused
No. 2 had raised any objection when waternelon seeds were
actually planted. In the circunstances, the notive suggested
does not appear to be strong enough for the four accused
joining together to cormmt the nurder of the deceased.

VWiile there could be no doubt about the homcida
character of the death of the deceased, the | earned Sessions
Judge who heard the evidence of Surjabai (P.W 2) held that
the details of the incident given by her were imaginary or
i mprobabl e and, therefore, unbelievable. Sone of the
i nherent contradictions in her evidence are these: In her
evi dence she has stated that she was sitting outside the hut
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near a place where she had kept fire (agiti) at about 9.00
P.M and she saw fromthere all that took place inside the
hut when her husband was assaulted by the accused. She has
even given the role played by each of them She has stated
that while accused Nos. 1, 3 and 4 held the deceased,
accused No. 2 assaulted himrepeatedly with the axe he had
brought. The sketch of the scene of occurrence (Exh. P. 4)
shows that the fire place was to the South of the hut but
the hut had an opening towards the East only. She could not,
therefore, have seen the actual assualt fromthe place where
she is stated to be sitting. It is also noteworthy that the
only source of light at the tine of the incident was the
fire said to have beenignited by Surjabai (P.W 2). It is
difficult to believe that she could in that light identify
the accused, the arns they were carrying and the clothes
they were wearing about which she has tried to give detailed
description in her evidence. Her answer that she had put
nore fuel  in order to have nore light so that she could
identify the -accused properly appears to be bit artificial
She, however, has admitted that it had becone dark even when
they were taking food earlier. It is also strange that she
did not try to resist the attack on her husband. It is
further seen that in Exh. 10, the first information,

276

it is stated that shehad told Ratan Singh (P.W 1) that at
the time of the incident she was chit-chatting wth her
husband but in her deposition she “has stated that the
deceased had fallen asleep at the time of the incident. The
doctor (P.W 6) has 'stated that the cause of the death was
due to severe bleeding due to the cutting of the Light
carotid artery, It is —also in evidence that the blood of
the deceased had been splashed all-round, but it is stated
by Surjabai (P.W 2) that no even a single stain of blood
was found on her clothes. Ordinarily on such an occasion a
wi fe whose husband is murdered would conme into cl ose contact
with the body of her husband and her clothes woul d become
bl ood stained. In the instant case there was no neans of
avoi ding such stains also as there was darkness all-round
where the incident is stated to have taken place. The
absence of blood stains on the clothes of Surjabai (P.W 2)
suggests that she could- not have been present at the scene
at the time of occurrence. The statement found in Exh. P. 10
and also in her deposition that she was hiding on a hillock
during that night out of fear is contradicted by the
evi dence of Bharatibai (P.W 3) that Surjabai (P.W 2) had
told her that she was in the hut throughout till she
returned home. We may al so not here that according to Ratan
Singh (P.W 1) the son of the deceased they had engaged
about seven ’'annual’ servants to work on their fields and
one of themwas Bananya (P.W 8) who had gone to fetch him
from Nal agavi village where he had gone to see his son who
was studying in Ashram School. None of the servants had been
asked to stay at the hut alongwith the deceased but only
Surjabai (P.W 2) is stated to be present at the scene of
occurrence. The distance between the village of Surjaba
(P.W 2) and the scene of occurrence was about 1 1/2 niles
according to the evidence of Ratan Singh (P.W 1). If that
was so, it is not known why Surjabai did not run to the
village imrediately after the incident took place, instead
of running towards the hillock and returning to the village
next norning.

There is no doubt that even where there is only a sole
eye witness of a crine, a conviction may be recorded agai nst
the accused concerned provided the Court which hears such
wi tness regards himas honest and truthful. But prudence
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requires that some corroboration should be sought fromthe
ot her prosecution evidence in support of the testinony of a
solitary w tness particularly where such witness also
happens to be closely related to the deceased and the
accused are those against whomsone motive or illwill is
suggested. Now in the instant case a careful analysis of the
evidence relating to the

277
inordinate delay involved in the giving of the first
information to the police and the ot her i nher ent

i nconsi stencies in the evidence of the sole eye witness i
e. Surjabai (P. W2) shows that her evidence cannot be
considered as sufficient to find the accused guity. The
first information (Exh. P.. 10) itself appears to be one
prepared after sone deliberation. The role attributed to
GQunba (P.W5) the forner Police Patil in the prosecution
evi dence conpels the Court to.look for corroboration from
t he ot her prosecution evidence before accepting the evidence
of Surjabai (P.W 2).

The ‘accused " Nos. 1 to3 were arrested on March 28,
1974. The axe and cl othes recovered on March 28, 1974 itself
on the basis of the statenent of accused No. 2 and of
accused No. 3 had no bl ood stains according to the report of
the Assisstant Chem cal Analyser to Government (Exh. 39).
The house of accused No. 1 was not searched on that day even
though there was no/ inpedinent for doing so. Hi s house was
searched on the next day when a dhoti said to contain sone
bl ood stain was found with him The delay in the recovery of
this dhoti was considered by the learned Sessions Judge as
affecting the evidentiary value of the “said recovery.
Simlarly the blood stains said to be on a banian seized
fromthe person of accused No. 4 when he was arrested on
March 29, 1974 was considered by the Sessions Judge as not
possessi ng any corroborative value again on account of the
interval between the time of occurrence and the tinme of
recovery. The |earned Sessions Judge felt that the evidence
of Surjabai could not be accepted wthout any further
corroboration. The | earned Sessions Judge also felt that the
evi dence of the other prosecution w tnesses such as Gunba
(P.W 5), Police Patil Detka (P.W9) and Ratan Singh (P.W1)
could not be safely relied on as furnishing corroboration to
the statement of Surjabai (P.W2) in viewof the severa
circunstances narrated in his judgment. The evidence of
notive also was found to be discrepant by the |earned
Sessi ons Judge. According y he acquitted all the accused.

The High Court which was hearing an appeal against a
judgrment of acquittal has not bestowed due care on the
principles governing its jurisdiction. Wile there is no
doubt that the jurisdiction of an appellate court is
coextensive with that of the trial court in the case of an
appeal against a judgnent of acquittal it cannot  totally
brush aside the appreciation of the evidence by the tria
court, The reasons for reversing a judgnment of acquitta
shoul d be cogent and if two views are reasonably possible,
the appell ate court should be
278
slowin interfering with the judgnent of the trial court,
even if it is possible for it to take a different view after
a process of laborious reasoning. W do not find a proper
di scussion in the judgnent of the H gh Court about the
various versions in the prosecution evidence about the
giving of the first information to the police, which we have
poi nted out above, in their true perspective. The H gh Court
has over-sinmplified this issue and has observed: "In this
case, bearing in mnd the place where the incident occurred,
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we find no unreasonable delay in reporting the incident to
the police out post at Mdl gi and subsequently in giving the
conplaint at the Dhadgaon Police Station". It may be noted
that the distance between Mlgi and the village of the
deceased was hardly three mles but the 'khabar’ reached the
Mol gi police out post, according to the prosecution, nearly
24 hours after the incident. The reason given by the
prosecution for this inordinate delay is hardly convincing.
This inportant aspect of the case has been overl ooked by the
H gh Court.

There is one other circunstance to which reference my
be made here. The doctor (P.W®6) who had conducted the post
nortem exam nat; on of the body of the deceased gave evi dence
stating that the death of the deceased could not have taken
pl ace soon after the .dinner as he did not find any food
particles in the stomach or the snall intestines of the
deceased. He opined that by the time of the death of the
deceased at |east four hours nmust have passed after his
taking food. ~There being nothing highly incongruous about
this statement, the |earned  Sessions Judge had observed in
his judgnment that the evidence of Surjabai (P.W 2) that she
had served food for the deceased at about 8.30 P.M could
not be accepted as probable as the fatal assault had taken
pl ace at about 9.00 P.M But the H gh Court has severely
criticised the evidence of this doctor observing that: "our
inmpression is that he hardiy knows what he is tal ki ng about
and what is extraordinary is that the |l ess he knows the nore
assertive he is. No reliance what so ever can be placed on
such evidence and no conclusion-can be drawn either adverse
or in favour of the prosecution fromthe opinion evidence of
such a poorly qualified nedical wtness". This comment by
the Hgh Court on the evidence of the doctor appears to be
nore severe than what it should have been particularly when
his opinion that it was possible that the death in this
particul ar case was i nstantaneous’ is not seriously
chal l enged. In the circunstances of this case, the scope for
exaggeration on the part of the prosecution wtnesses
i nvol vi ng i nnocent persons cannot  al so be ruled out. As we
have pointed out earlier, the H gh Court has m ssed sone
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i mportant discrepancies in the prosecution case. Bearing in
mnd the well-settled principles governing a case of this
nature we feel that it would be unsafe to act upon the
evi dence of Surjabai (P.W2) and convict the accused. In-the
circunstances, the Hi gh Court was in error-in upsetting the
verdi ct of acquittal recorded by the trial court. W,
therefore, hold that the appeal of Ranji  Surjya Padvi
accused No. 2 (appellant No. 1) should be all owed.

Havi ng reached the above conclusion, we feel that ends
of justice require that we should suo notu recall the order
di smissing the appeal of Bhikji Surjya Padvi accused No. 4
(appellant No. 2) in this appeal and acquit himalso. W
accordingly review the order dated August 18, 1980 of this
Court dismissing his appeal and restore his appeal to the
file. It my be nentioned here that the | earned counsel for
the State fairly conceded that if the appeal of accused No.
2 is to be allowed, accused No. 4 should al so be rel eased.

In the result we allowthis appeal, set aside the
convi ction of accused Nos. 2 and 4 (appellants Nos. 1 and 2)
Ranj| Surijya Padvi and Bhikji Surjya Padvi under section
302/34 of the Indian Penal Code and the sentences of
i mprisonnent for |ife inposed on them by the Hi gh Court and
restore the judgnment of acquittal passed by the trial court.
Accused No. 2 and accused No. 4, the appellants herein shal
be rel eased forthwith
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H S. K Appeal all owed.
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