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JUDGVENT:

SYED SHAH MOHAMVED QUADRI , J.

This appeal raises an interesting question : whether
on respondents 2 and 3, sons of the first respondent
(tenant), building a house the appellants-1andlords can seek
eviction of the first-respondent under clause (I) of Section
13(1) of the Bonmbay Rents, Hotels and Lodgi ng House Rates
Control Act, 1947. The appellants are the legal heirs of
the Ilandlord subsequent owner of prem ses consisting of one
room adneasuring 10 x 10 in City Survey No.2349, E. \Vard,
District Kol hapur (referred to as the suit premses). The
suit premises was let out to the first ~respondent on a
nonthly rent of Rs.100/- by the erstwhile owner in 1987.
Respondents 2 and 3 lived with their nmother till they built
a bungalow in R S. No.690/B, Sanbhajinagar, (hereinafter
referred to as 'the house’). The said owner filed the suit,
out of which the appeal arises, under Section 13(1)(l) of
the Bonmbay Rents, Hotels and Lodgi ng House Rates/ Contro
Act, 1947 (referred to in this judgnent as the Act)
against the respondents for their eviction on the /ground
that the respondents had built the house and thus have
alternate suitable accomodation for their residence. They
contested the suit stating that the first —respondent  had
been in occupation of the suit prem ses for the last 30
years and that she has no concern with the house, built by
respondents 2 and 3, which is not a bungalow as alleged by
the appellants. It is stated that initially the nonthly
rent of the suit prem ses was Rs.50/- which was enhanced to
Rs.100/- and that the suit was filed only to  harass . her
The trial court found that respondents 2 and 3 had
constructed the house which could not be said to 'be a
sui tabl e residence of the first respondent and dismissed the
suit on January 1, 1997. On appeal, the 1lInd Additiona
District Judge at Kol hapur held that though respondents 2
and 3 had built the house, a two storeyed building
consisting of eight roons, in which they were residing, yet
respondent No.1 could be said to have acquired suitable
alternative acconmmbdati on. Thus, the suit was decreed by
allowing the appeal wth costs. The first respondent
chal l enged the validity of that order of the Appellate Court
dated Decenber 20, 1997 in Wit Petition No.167 of 1998
bef ore the H gh Court. Holding that the alternate
accommodation stood in the nane of respondents 2 and 3 and
the consideration for it was not provided by the first
respondent the Hi gh Court opined that she could not be said
to have a suitable alternate residence and accordingly set
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aside the order of the District Judge by allowing the wit
petition on January 27, 1998. It is against that order of
the Hi gh Court that the present appeal is filed by specia
| eave. M .A M Khanw | kar, |earned counsel appearing for the
appel l ants, vehenently contended that the first respondent
and her sons lived in the suit prem ses as nmenbers of the
famly for over 30 years and the newy built house is a

famly house even if it was built by her sons; in any event
she had acquired alternate accomodation. The H gh Court,
submitted the learned counsel, took into consideration

irrelevant matters to non-suit the appellants; he argued
that under the Hi ndu Adopti ons and Maintenance Act, 1956 the
first respondent had a right to be maintained by her sons
and, therefore, she was entitled to live in their house and
SO a suitable alternate accommpdati on was avail able to her
M. A S. Bhasne, | earned counsel appeari ng for t he
respondents, contended that <the first respondent had no
interest in the house; she was visiting that house as a
guest and had no right to live in the house so no case under
Section. 13(1)(l)  of the Act was nade out and as such the
H gh Court rightly allowed the wit petition. It will be
useful to quote Section 13(1)(l) of the Act here : 13(1).
Notwi t hst andi ng anything contained in this Act but subject
to the provisions of sections 15and 15A, a | andl ord shall be
entitled to recover possession of any prenises if the Court
is satisfied

(1) that the tenant after the coming into operation of
this Act has built, acquired vacant possession of or been
allotted a suitable residence.

A plain reading of the above provision shows that
under clause (I) a landlord is entitled to recover
possession of a prem ses from any tenant provided the Court
is satisfied that after cominginto operation of the Act,
the tenant has built or has acquired vacant possession of or
has been allotted a suitable residence. Fromthe schene of
the provision it is discernible that it is only ‘when the
tenant gets a right to reside in a house other than the
deni sed prem ses on the happening of -any one of the three
alternatives nentioned therein, nanely, either by building
or by acquiring vacant possession of or by allotnment of a
house, that the landlord can seek recovery of possession of
the demised premises fromthe tenant. The |earned counse
pl aced before us two judgnents of this Court dealing with a
simlar provision in the Del hi Rent Control ‘Act. Ganpat Ram
Sharma & Ors. Vs. Gayatri Devi [1987 (3) SCC 576] is a
case arising under Section 14(1)(h) of the | Delhi . Rent
Control Act, 1958, which provides that if the tenant' has
built, acquired possession of or been allotted a residence,
the landlord nmay seek his eviction. This Court “has laid
down that the burden to prove that any of the alternatives
mentioned in the Section is on the landlord and it is  only
when he establishes this that the burden will shift on the
tenant to show that it is not a suitable alternative
accommmodat i on. B.R Mehta vs. Atma Devi & Os. [1987 (4)
SCC 183] al so arose under Section 14(1)(h) of the Del hi Rent
Control Act, 1958. There the wife of the tenant, a
CGovernment enployee, was allotted accommodation by the
CGover nient wherein she was living separately as the
relati ons between the husband and the wife were strained.
Wiile pointing out that the ainms and objects of the Act are
to control unreasonable evictions and to ensure that in an
at nosphere of acute shortage of accompdation there is
proper enjoynent of avail able spaces by those who want and
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deserve and that the rational e behind the schene of Section
14(1)(h) of the Act is that if for all practical and rea
sense the tenant has acquired or built or has been allotted
another residence then his need for the old tenanted
resi dence goes and the tenant |oses his right to retain his
tenanted prem ses, it was enphasised that to attract the
provision the tenant should have domain of the alternative
accommodation so as to use it as a substitute for the place
which he is using in the tenancy. It was held that in view
of the strained relations between the husband and the wife,
the alternative accomodation ceased to be a matrinonia
hone and the tenant could not use it as a substitute for the
dem sed prem ses. The judgrment of the Court of Appeal in
Strandi ngford vs. Probert [1949 (2) All.E L.R 861] relied
upon by the learned counsel has absolutely no relevance.
There the question was whether alternative accommodati on was
suitable for the tenant. It was held that the alternative
accommodation nust fulfil the requirenent of the tenant and
his famly which “included his married sons. That was
because ‘of © a specific provision in the English Act that
accommodation —shall be deemed to be suitable if in the
opinion of the Court it is reasonably suitable to the needs
of the tenant and his famly as regards proximty to place
of work etc. There is no such provision in the Act in
guesti on. Therefore, 'the judgnent in the above case would
be of no assistance to the appellants.. Now the question
arises what is the anbit of the termtenant in Section
5(11) of the Act. Insofar as it is relevant for our
purpose, it reads thus : 5(11).  tenant means any person

by whom or on whose account rent i s payabl e for any prem ses
and i ncl udes

(a) such sub-tenants and ot her persons as have derived
title under a tenant before the 1st day of February 1973;

(aa) kkhkkk kkhkk *kk*k kkk*k
(b) *kkkk *kkk*k *kkkk k*kk*
(bb) kkkk *kkhkk *kkk *kk*

(bba) kkhkkk kkhkk *kk*k kkk*k

(c)(i) inrelation to any prem ses let for residence
when the tenant dies, whether the death has occurred before
or after the comencenent of the Bonbay, Rents, Hotel and
Lodging House Rates Control (Amendment) Act, 1978, any
menber of the tenants famly residing with the tenant at
the time of his death, or, in the absence of such nenber,
any heir of the deceased tenant, as may be decided in
default of agreenment by the Court;

(C) (i) *xx*x  xkkx kkxk xkkk The definition of
tenant is too exhaustive to include any menber of the
famly residing with him Such nenbers of his famly who
were residing with the tenant at the time of his death, or
in their absence any heir of the deceased tenant, as nmay be
decided in default of agreenent by the court, would becomne
tenant only on his death. It is true that the first
respondent and her sons, respondents 2 and 3, were let into
possession of the suit prem ses about 30 years before the
institution of the suit but the first respondent alone was
the tenant and respondents 2 and 3 were there as nenbers of
her family. They were, therefore, not tenants of the suit
prem ses. The concurrent findings of the courts below are
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that respondents 2 and 3 built the house for which the first
respondent did not contribute any noney; she did not shift
her residence to the said house though she was visiting that
house off and on. |Inasmuch as the first respondent did not
buil d any house and respondents 2 and 3 are not the tenants,
the first of the three alternatives, referred to above, is
not available to the appellant to seek eviction of the first
respondent. Now with regard to the second alternative
nanely, whether the first respondent acquired vacant
possession of the house built by respondents 2 and 3, the
| earned counsel for the appellants has subnmitted that she is
entitled to claimmaintenance fromthem under Section 20 of
the Hi ndu Adoptions and Mintenance Act which inposes an
obligation on a son/daughter to maintain his/her infirm
parents or the unmarried daughters who are wunable to
mai ntain hinmsel f/herself ~and, therefore, she acquired a
right to live in the said house. The subm ssion though
attractive | acks substance. The first respondent being aged
not her | undoubtedly has a right to be nmaintained by
respondents- 2 and 3 but that does not nean that she is
entitled to live along wth her- sons famlies. The
expression acquired vacant possession, in the context, in
our view, neans acquisition of vacant possession of a
suitabl e accommmodation i'n which one has' a right to reside.
It nmust be a legally enforceable right. The first
respondent does not have any such legal right to reside in
the house of respondents 2 and 3. ~Though, it cannot be
di sputed that respondents 2 and 3 had for a period of 30
years before building their own house lived with the first
respondent as her sons-and norally they are obliged to take
care of the aged nother by accommopdating her in-their house,
yet in |aw we cannot enlarge that obligationto |legal duty
to provide her residence in the house along wth their

famly. Thus, the second alternativewill also have no
appl i cati on. Admittedly the third alternative is not
attracted to the facts of this -case. From the above
di scussion, it follows that the requirenments of clause (I)

of Section 13(1) of the Act are not satisfied. The judgnent
of the High Court, under appeal, does not suffer from any
illegality to warrant interference.  The appeal is disnissed
but in the facts and circunstances of the case wthout
costs.




