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ACT:

Code of Crimnal Procedure s. 421-Power of H gh Court to
di smss appeal in |limne-Wen may be exercised--H gh Court
nmust record reasons and it is not  sufficient to say
" di smi ssed’

HEADNOTE:

In this appeal by special |eave the short question requiring
determ nation was whether the High Court of GQujarat was
justified in dismssing in limne with-one word 'disnssed
the appellants’ appeal against their conviction by the
Sessi ons Judge, Jammagar for offences under s. 420 read with
ss. 511 and 34, |I.P.C. and under s. 474 read with s. 34,
I ndi an Penal Code.

Al'l owi ng t he appeal

HELD: Section 421 Cr.P.C. no doubt empowers the appellate
court to dism ss the appeal sunmmarily but before doing so it
is bound to peruse with care and attention the petition of
appeal and the copy of the judgnent or order appealed
against. The order of summary di snmissal can be passed only
if the court considers that there is no sufficient ground
for interference. This conclusion has to be arrived at
judicially after a proper scrutiny of the petition of appea
and the inpugned judgnment or order. [673G

The power of dismssing appeals in limne should be
exerci sed sparing and with judicious caution so that no case
rai sing arguabl e points, whether of |aw or of fact requiring
re-appraisal. of evidence, goes without requisite scrutiny.
The requirenent of recording reasons for summary dismi ssal
however conci se, serves | o ensure proper functioning of the
j udi ci al process. Reasons are, t heref ore. advi sedl y
required by the decisions of this Court to be given for
rejecting an appeal summarily under s. 421 C. P. C [6740
The contention that when the trial court records a well
reasoned judgnent, then, even though arguable points on the
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gquestion of the credibility of witnesses are raised, it is

unnecessary for the court of appeal to deal with all these
points and record Its own reasons for agreeing with the
conclusions of the trial court, was unacceptable. Unl ess

the chal l enge can be held to be prima facie uninpressive and
unarguable the H gh Court would be well-advised to go into
the points canvassed and record its reasons. Such a course
would be in accord with the statutory intendnent, and also
of assistance to this Court in nmore satisfactorily dealing
with appeals under Art. 136 of the Constitution. [677D

In the present case the trial court’s judgnent mentioned
several discrepancies in the prosecution evidence. The
appel lants were not unjustified in claimng to ;have the
evidence on the record re-exanm ned by the Hgh Court for
coming to its own conclusions. The points raised in the
petition of appeal ~could by no means be said to be
unar guabl e.

671

Wt hout expressing any opinion on the nerits of the case the
Court sent- the case back to the High Court for a fresh
decision in the light of this Court’s observation

U J. S Chopra v. State ~of Bonbay, [1955] 2 S.CR
94, Queen Enpress v. Ram Narain & anr., I.L.R 8 Al. 514,
Mohamad Ayub Abbas Raut” v. The State of Mharashtra, Crl.
A. No. 145 of 1961 decided on March 25, 1963, Mishtak
Hussain v. The State of Bonbay [1953] 'S.C.R 809, Bhagat
Singh v. State of, Rajasthan, Cl.~ A No. 38 of 1969
deci ded on Septenber 17, 1969, Shankar Bel dar v. The State
of Maharashtra, Crl. A No. 95 of 1969 deci ded on Septenber
18, 1969, K K Jain v. State of Maharashtra A.l.R 1973
S.C. 243, Jiwan Prakash v. State of Maharashtra, A'l.R 1973
S.C. 278, Shai kh Mohd. Ali v. State of ‘Maharashtra,  [1972]
2 S.C.C. 784 and Raj endrapaul Ranasaran Dass Sharma v. The
State of Maharashtra, Cl. Appeal No. 264 of 1972 | deci ded
on February 23, 1973, referred to.

JUDGVENT:

CRIM NAL APPELLATE JURI SDI CTION : Criminal ’Appeal No.9 of
1973.

Appeal by special |eave fromthe judgment and order dated
July 31, 1972 of the Gujarat H gh Court in Cr. Appeal No.
596, of 1972.

K. K Sinha and S. K. Sinha, for the appellants.

Unila Kapoor, B. D. Sharma and S. P. Nayar, for the res-
pondent .

The Judgrment of the Court was delivered by

DUA, J.-In this appeal by special |eave the short question
requiring determnation is whether the H gh Court of Qujarat
was justified in dismissing in limne wth one wor d
"di sm ssed" the appellants’ appeal against their conviction
by the Sessions Judge, Jammagar for offences under s. 420
read with ss. 511 and 34, |1.P.C. and under s. 474 read wth
s. 34, Indian Penal Code.

Both the appellants were charged on five counts in the court
of the Sessions Judge relating to offences, inter alia of
forging railway receipts purporting to be val uabl e security,
being in possession of forged receipts knowing them to be
forged and of dishonestly or fraudulently using the forged
receipts as genuine knowing them to be f or ged, in
furtherance of the common intention of cheating the |ndian
Rai | ways or attenpting to cheat them

The points which arose for deternmination in the trial court
as stated in its judgment were :
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" (1) Whether the prosecution has proved that
on or about 7-8-71 at Jammagar accused no. 1
Must aqg Ahrmed Mohmed Hussein and accused no. 2
Mukht ar Hussein Al Hussei n Sayed in
furtherance of common intention of both to
cheat the Indian Railway ’by using forged
672
railway receipts actually forged three railway receipts mark
6/A, 6/B and 6/C purporting to be valuable security and
thereby conmitted an of fence puni shabl e under section 467
read with section 34, |.P. Code ?
(2) Wether the prosecution has proved that on or before
7-8-71 said accused nos.. 1 and 2 in furtherance of the
conmon intention-of both to cheat |Indian Railway forged
railway receipts mark 6/ A 6/B and 6/C intending that they
shall be wused for the purpose of <cheating they thereby
comm tted the of fence punishable under section 468 read with
section 34 of the Indian Penal Code ?
(3) Wiether the prosecution has proved that said accused
nos. 1 'and 2 on or about 7-8-71 in furtherance of comon
intention _of both to cheat Indian Railway fraudulently or
di shonestly wused as genuine 'he three railway receipts
marked 6/ A, 6/B and 6/ C which they knew or had reason to
believe at the tinme they used them to be the forged
docunents and thereby conmtted the offence under section
471 read with section 34, |.P. Code ?
(4) Wether the prosecution has proved that on or about
7-8-71 both the 'said accused nos: 1 and 2 were in
possession of the forged railway receipts purporting to be
val uable security knowing the same to be forged and
intending that the same shall be fraudulently used as
genui ne docunent s and thereby committed an of f ence
puni shabl e under s. 474 read with section 34, |.P. Code ?
(5) Whet her the prosecution has proved that on or about 7-8-
71 accused nos. 1 and 2 were at Jamagar and in furtherance
of comon intention of both of themto cheat Indian  Railway
attenpted to cheat Western Railway by di shonestly /i nducing
the railway enployees, i.e., the goods clerk at  Jamagar
railway station to deliver them Coal Wagons in question and
thereby conmitted the offence puni shable under section 420
read with section 34 and S. 511 of the Indian Penal Code ?"
On points nos. 1 to 3 the decision of the trial court went
in favour of the appellants and agai nst the Prosecution but
on points nos. 4 and 5 the appellants were held guilty -and

convi ct ed. They were sentenced under s. 420 read with ss.
51 1 and 34, | P.C. to rigorous inprisonment for three years
and a fine of Rs. 1,000/-with further rigorous inprisonnent
for nine nmonth-, in case of default in paynment of fine. A

simlar sentence was inposed on each one of them for/ the
of fence under ss. 474/34, |.P.C. Both

673

the sentences were ordered to run concurrently. It ‘appears
from the judgment of the trial court which covers about
forty pages of exhaustive discussion on the points raised
hat a large nunber of witnesses were examned at the tria
and the court entertai ned consi derable doubt with respect to
the prosecution story on several aspects of the various
charges franed agai nst the appellants.

On appeal in the H gh Court the appellants challenged al
the adverse findings of the trial court, as they were
entitled to do under s. 410 read with s. 418, . P.C, and
assail ed the apprai sal and eval uati on of the evidence of the
prosecution wtnesses by that court. Mre than 20 grounds
were taken in the nmenorandum of appeal in which he
testimony of the various eye-witnesses was criticised and
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the approach of the |earned Sessions Judge in this respect
assailed. As already pointed out, the H gh Court disn ssed
the appeal in Ilinmne with one word "di mssed" wthout
i ndicating whether it also endorsed the line of reasoning
and approach of the trial court in evaluating the testinony
of the various witnesses and its nmanner of dealing with the
argunents advanced by the prosecution and the defence.

In this Court it was seriously contended on behalf of the
appel lants that the H gh Court had gravely erred in
summarily dismissing the appeal in |imne wthout disclosing
even broadly its reasons for rejecting the various grounds
of attack agai nst the appraisal of the prosecution evidence
by the trial court. This, according to the appellants
| earned counsel, is against the consistent and uniform view
expressed by this Court that in arguable cases the High
Court, while dismssing the appeal, broadly indicate its
reasons in support of its conclusions. The judgnment of the
H gh Court has, in this case, resulted in failure of justice
to the appellants’ prejudice, said the counsel

In our view, the appellants’ grievance is well-founded. The
ri ght of appeal conferred by s. 410 read with s. 418, Cr
P.C. entitled the appellants to question the conclusions of
the trial court both-on matters of fact and of [|aw. They
had a right to ask for a review of the entire evidence and
to challenge the appraisal of the evidence by the tria
court and its concl usi ons based on such appraisal . Section
421, Cr. P.C. no doubt enpowers the -appellate court to
di smiss the appeal summarily but before doing so it is bound
to peruse with care and attention the petition of appeal and
the copy of the judgment or order appeal ed against. The
order of summary di sm ssal can be passed only if the court
consi ders t hat there is no suf ficient gr ound for

i nterference. This conclusion has to  be arrived at
judicially after a prover scrutiny of the petition of the
appeal and the inpugned judgment or order. In U J.

S. Chopra v. State of Bombay(1l) Bhagwati J., speaking

(1) [1955] 2 S.C R 94.

674

for the mpjority expressed the viewthat the hearing under
s. 421 is intended for the purpose of deternining whether a
prima facie case for the appellate court’s interference is
made out. The whol e purpose of the hearing accorded to the
appel l ant or his counsel, even after calling for the record
of the case, under this section, is to deternine whether
there is a prima facie case for the appellate court’s
interference and it is not within that court’s province at
that stage to fully consider the evidence on the record and
hear arguments with a view to determ ne whether the
conviction could be sustained or the sentence passed  could
be reduced. No doubt the question directly arising in/ that
case was sonmewhat different but the observations wth
respect to the purpose of the hearing under S. 421, Cr.
P.C. would be equally applicable to the consideration of the

present controversy. |If such be the real purpose of hearing
contenplated by S. 421, then, the power of dismssing
appeals in limne should, in our view, be exerci sed

sparingly and with judicious caution so that no case raising
arguable points, whether of law or of fact requiring re-
apprai sal of evidence, goes without requisite scrutiny. The
requi rement of recording reasons for summary dism ssal

however conci se, serves to ensure proper functioning of the

j udi ci al process. Reasons are, t her ef or e, advi sedl y
required by the decisions of this Court to be given for
rejecting an appeal summarily under S. 421, Cr. P.C

Simlar view was taken by the All ahabad H gh Court |Is far
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back as 1886 in Queen Enpress v. Ram Narain & Anr.(1).
Al though that was a case in which the appeal had been
di smi ssed by the Sessions Judge, t he consi derati ons
prevailing in such a case may equally well apply to cases
where the High Court dismisses an appeal in limne for the
reason, inter alia, that this Court may, when approach by
the aggrieved party to exercise its power under Art. 136 of
the Constitution, have the benefit of the views of the Hgh
Court. Wth speaking orders justice is also seen to be
done.

Turning now to the decisions directly dealing with the point
raised by the appellant , this Court has consistently and
uniformy held that in cases raising arguable points the
Hi gh Courts would be well-advised to make speaking orders
i ndi cating their reasons, however concise, inducing them to
dismiss the appeals in linmne. The Ilearned counsel on
behal f of the State, Ms. Umdla Kapur, wthout disputing
that where arguabl e and substantial questions of fact or |aw
are raised on appeal the Hgh Court is, according to the
deci sions of this Court, expected to wite a speaking order
however brief, dealing with and disposing of the points
canvassed before it subnmitted that in the present case there
were no arguable or substantial points involved and,
therefore, the H gh Court was ,justified in dismssing the
appeal In limne without indicating its

(1) I.L.R 8 All. 514.
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reasons therefor. 'She, however, referred us specifically to
an unreported decision of this Court in Mhammad Ayub Abbas
Raut v. The State of Mharashtra(’,). According to the
| earned counsel, this decision has not been noticed by this
Court in its later decisions disapproving the dismssal in
limne by the High Courts of appeals from judgnments of
| ear ned Sessi ons Judges. Thi s argunent, on first
i mpression, appeared to suggest-that the, |earned /counse

wanted us to re-exam ne the numerous decisions of this Court
uni formy di sapproving the practice, prevailing in sone High
Courts, of too readily dismissing.in limne, with'one word
"di sm ssed", appeals fromthe Sessions Courts -even where
arguable points of fact or |aw are apparent on the face of
the inmpugned judgment or order. Ms. Kapur, however, soon
clarified her position by submtting that she only wanted to
contend that in the present case this Court should not
interfere with the High Court’s judgnment as there were  no
arguable or substantial points involved in.the -appeal and
Mohd. Ayub (supra) was only cited as a precedent to support
this contention. According to her the judgnment of the tria

court is detailed and well-considered, sound reasons having
been given in support of its conclusions : it was
accordingly wunnecessary for the Hi gh Court to specifically
deal with the wvarious points raised in the petition of
appeal and to record its reasons for rejecting various
grounds of chall enge canvassed before it.

In our view, Mhd. Ayub Abbas Raut (supra) does not in —any
way cast a doubt on the soundness of the various reasons
which have consistently prevailed with this Court firmy
di sapproving dismissal in limne with one word "dism ssed"
of appeals before the High Courts from the judgnents of
Sessions Courts which raised arguable points of fact or |aw.

The view expressed in earlier decisions was not dissented
from Indeed no reference was nmade to them On the
contrary it was observed that on the findings of the tria

court not considered erroneous by the Hi gh Court the Ilatter
was justified in dismssing the appeal inlimne as it had
full power to do so in exercise of its discretion under s.
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421, Cr. P.C That the H gh Court has power to dismiss in
limne has always been accepted by this Court. VWhat this
Court has consistently and uniformy laid down is that where
arguable points of fact or law are raised then the High
Court would be well-advised to indicate its reasons for
dismssing the appeal in limne. This viewis now firmy
est abl i shed and there has never been any dissent. No doubt,
even now we cone across stray cases fromsone Hi gh Courts in
which, either in ignorance of the Ilegal position firmy
settled by this Court in a string of authorities, or
erroneously thinking that there is no arguabl e point of fact
or
(1) Cl. A No. 145 of 1961 decided on March 25. 1963.
676
law involved in an appeal under S. 410, C. P.C. from the
j udgrment of Sessions Court, actually and prina facie raising
arguabl e points onthe question of appreciation of evidence,
appeal s are dismssed in limne with one word "dismssed"
without indicating its reasons.” It is because of such cases
that we consider it necessary once again to refer to sone of
the decisions of this Court in which'the |egal position has
been decl ared and re-stated.
in Mushtak Hussein v. The State of Bombay(1l) Mhajan J., (as
he then was) observed
"Wth great respect we are however constrai ned
to observe that it was not right for the High
Court to have dismi ssed the appeal preferred
by the appellant to that court sunmarily, as
it certainly raised some arguabl e points which
requi red consideration though we have not

thought it fit to deal with all of them In
cases which prim facie raise no  arguable
issue that course is, of course, justified,

but this Court would appreciate it if in
arguable cases the sunmary rejection order
gi ves some indicationof the views of the High
Court on the points raised. Wthout the
opi nion of the Hi gh Court on such points in
special |eave petitions under article 136 of
the Constitution this Court sonetines feels
enbarrassed if it has to deal wth those
matters wi thout the benefit of that opinion."
In Bhagat Singh v. State of Rajasthan (2 ) Bhargava and
Hegde JJ., sent the case back for re-decision as the appea
had been di sm ssed sunmarily. The same Bench in-~ Vi shwanath
Shankar Beldar v. The State of Miharashtra (3) adopted a

simlar course. The view expressed in Mishtak Hussein
(supra) was reiterated in K K fain wv. State of
Maharashtra(4). In Jiwan Prakash v. State of Mharashtra(3)

this Court had drawn the attention of the Hi gh Courts to as
many as 13 cases in which this Court had consistently sent
the matters back fore-hearing. In Shai kh Mohd. Ali v. State
of Maharashtra(6) Shelat J., sneaking for the Court ‘again
enphasised that a H gh Court would not be justified in
di smissing summarily and without a speaking order an appea
rai sing arguable questions either factual or |egal. Re-
ference in this decision was nade to Miushtak Hussein (supra)
and Jiwan Prakash (supra). Since then on several occasions
again this Court has reaffirnmed this view The nost recent
decision in which this Court felt constrained to remand the
case to the H gh Court for a fresh decision is Rajendrapau
Ramasar an

(1) [1953] S.C.R 809.

(2) &l. A No. 38 of 1969 decided on Septenber 17, 1069.
(3) Cl. A No 95 of 1960 deci ded on Septenber 18, 1969.
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(4) AIl.R 1973 S.C. 243.

(6) (1972) 2 s.C. C. 784.

(5) Al.R 1973 S.C 278.
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Dass Sharma v. The State of Mharashtra(l). In that
decision various aspects have again been considered to
i npress upon the High Court the inexpediency and inpropriety
of disposing of with one word "di sm ssed" the appeal s before
it which raise arguabl e points.

The contention that, when the trial court records a well-
reasoned judgnent, then, even though arguable points on the
guestion of credibility of witnesses are raised, it 1is
unnecessary for the Court of appeal to deal with all these
points and record its own reasons for agreeing with the
concl usions of the trial court, is unacceptable. The- right
of appeal conferred on a convicted person gives hima right
to chall enge, the reasoning and finding on the appraisal of
evi dence both oral and docunentary by the trial court and
unless the challenge can be held to be prima facie
uni npressive and unarguable the H gh Court would be well-
advised to go into the points canvassed and record its
reasons. Such a course would be in accord wth the
statutory intendnent, and al so of assistance to this Court
in nore satisfactorily dealing with appeals under Art. 136
of the Constitution.

The judgrment of the trial court in the present case clearly
shows that in order to arrive at a safe -conclusion the
entire evidence on the record has to be closely scrutinised.
The trial court devoted several pages for the  purpose of
proper appraisal of the evidence, discarding sone of the
contentions of the prosecuting counsel, as unsupportable on
the material on the record. That court also noticed some
di screpancies in the evidence of some of the witnesses for
t he prosecution, considered them to  the m nor and,
therefore, immterial. Further found defects in the working
of the Railways as regards the movenent of goods wagons and,
according to, the trial court, 'had there been a proper
system of checking and tallying at the relevant railway
stations, what has unfortunately happened in the present
case woul d perhaps have been avoided. —On appraisal of the
evi dence, the offences under ss. 467 and 468, |.P.C. were
held not proved, there being no reliabl e evidence on those
points. Again, on the actual fraudul ent or di shonest use of
forged docunents also the trial court felt that t he
prosecution evidence fell short of the main.ingredients and
only an attenpt had been nade by the accused persons to use
the forged documents wth the result that they wer e
acquitted of the charge under s. 471, |.P.C. The trial court
al so seens to have taken into account the suspicious conduct
of the appellants in conming to the conclusion about /their
guilt under s. 420, |I.P.C. read with ss. 415 and 34, T.P.C
and under ss. 474/34, |.P.C. This. discussion clearly | shows
that the appellants were not unjustified in claimng to have
the evidence on the record re-exam ned by the Hi gh Court

(1) Crl. Appeal No. 264 of 1972 decided on February 23.
1973.
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for conming to its own conclusions, of course, after
considering the views of the trial court and giving due
wei ght to that court’s reasoning and concl usion. Recor di ng
of reasons by the High Court for its conclusion on all the

rel evant aspects was thus necessary because even the tria
court had not conpletely and unreservedly accepted the
evidence led by the prosecution and the charges pressed
agai nst the appellants. The points raised as disclosed in
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the petition of appeal could by no neans be said to be

unar guabl e. Wt hout

expressing any opinion on the nerits of

the case, we are constrained to allow this appeal and send

the case back to the

H gh Court for a fresh decision in the

light of the observations made above. Had the H gh Court

recorded its reasons
appeal perhaps this
appel | ants saved the
their appeal by the
al l owed and the case
G C
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in support of the order dismissing the
remand coul d have been avoi ded and the
further delay in the final disposal of
Hi gh Court. The appeal is accordingly
sent back for a fresh decision

Appeal al | owed.




