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Partition of India-Creation of two Donmnions, India and

Paki st an- For mat i on of new provinces and transfer of
territories-Decree passed by Federal Court of  Pakistan-
Whet her executabl e in India-Evacuee | aws- Wet her affect such
decree--The |Indian |Independence Act, 1947, s. 9-The Indian
| ndependence (Legal Proceedings) Order, 1947, art. 4, cls.
1, 2, 3-Code of Civil Procedure, 1908 (V of 1908), O 45, r.
15.

HEADNOTE

On Cctober 2, 1946, the Associated Hotels of India Ltd., and
its managi ng director, Mhan Singh Cberoi, appellant 1 and 2
respectively, entered into an agreement with the respondent
for purchasing certain property fromthe latter for a price
of Rs. 52,75,000 and paid Rs. 5 | acs as earnest npney; but
as the respondent’s title to the property was found to be
defective the sale was not conpleted. The appellants filed
a suit in the Court of Senior Subordinate judge ~at Lahore
for the recovery of Rs. 5,10,000 which included the earnest
noney and interest accruing thereon, and the suit’' was
decreed for Rs. 5,08,333/5/4 with future interest in favour
of appellant NO 2 on March 14, 1949. The “claim of
appellant No. | was rejected. On appeal by the respondent
the High Court at Lahore reversed the decree of the ‘tria
court and dismssed the suit on Novenber 21, 1949. The
Federal Court of Pakistan on appeal by the appellants
al l owed the appeal of appellant NO 2 on Decenber 21, 1953,
and restored the decree passed in his favour by the tria
court. After the passing of the decree by the trial court
and before the decision of the respondent’s appeal in the
Lahore High Court the appellants had put the decree in
execution which was stayed at the request of the respondent
on condition that the respondent should deposit Rs. 3, 00,000
in the Hgh Court and furnish security for the balance of
the decretal amount. |n course of the execution proceedings
and after the Federal Court’s decree in favour of appell ant
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NO. 2 the main question that arose, inter alia, was whether
the deposited sumof Rs. 3,00,000 should be applied towards
the satisfaction of the decree of the Federal Court and paid
to the decree-holder after transferring it to India or
whet her the custodian of evacuee property in Pakistan was
entitled to the nobney as evacuee property. The decree-
hol der and the judgnment-debtor were both agreed that the
noney in question vested in the decree-hol der and
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shoul d as requested by himbe either transmitted to India or
paid to him This was resisted by the custodian and the
Hi gh Court held that the noney could not be transferred to
India, and directed the custodian to report what interest
any evacuee had in “the noney. It was under t hese
ci rcumnst ances t hat the appellants made t he present
application to the Punjab H gh Court (India) under O 45, r.
15, and's. 151 of the Code of Civil Procedure with a prayer
for transmitting to the Court of the Senior Subordinate
judge, Simia, the proceedings’ between the parties for
execution  of ~the said decree in- accordance with t he
provisions applicable for execution of original decrees
passed by the said judge. ~Their contention was that as a
result of the provisions of Art. 4(3) of the Indian
| ndependence (Legal Proceedings) Oder, 1947, the decree
passed in favour of appellant No. 2 by the Federal Court of
Paki stan had becone executable in India as if it had been
passed by the Supreme Court of India. The respondent
resisted this on the grounds that the application was not
entertainable and the decree could not be executed in the
absence of a certificate as required by O 21, r.  6(b) of
the Code of Givil Procedure, that the decree did not attract
the provisions of Art. 4(3) of the Order and that the decree
in question having vested in the Custodian appellant NO 2
was not entitled to execute it: The relevant portion of
Art. 4 of the Indian Independence (Legal Proceedi ngs) Order
1947, runs thus:-

" Notwithstanding the «creation of certain new
provinces and the transfer of certain territories from the
Province of Assamto the Province of East Bengal by the
I ndi an | ndependence Act, 1947-

(1) Al proceedings pending i medi ately before the appointed
day in any civil or crimnal court (other than a H gh Court)
in the Province of Bengal, the Punjab or Assam shall ~ be
continued in that court as if the said Act had not~ been
passed, and that the Court shall continue to have for the
purpose of the said proceedings all the jurisdiction and
powers which it had i nmedi ately before the appoi nted day;

(2) Any appeal or application for revision in respect of
any proceedings so pending in any such court shall be to the
court which would have appellate or as the case may be
di visional jurisdiction over that court if the proceedings
were instituted in that court after the appointed day, and
(3) effect shall be given within the territories of either
of the two dominions to any judgnment, decree, order or
sentence of any such court in the said proceedings, as if it
had been passed by a court of conpetent jurisdiction wthin
the Doni nion."

Al though the Hi gh Court held that the decree sought to be
executed fell under Art. 4(1) of the order and could be
executed wunder Art. 4(3) of the said order, it cane to the
concl usi on t hat
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the " Court of conpetent jurisdiction was the Senior
Subordinate judge at Sima and that the appellants should
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have filed their application under O 45 T. 15, Code of
Cvil Procedure in that Court. The High Court further held
that the application was inconpetent owing to absence of a
certificate wunder O 21, r. 6(b), of the Code, that the
judgrment debt was property and its situs was Pakistan and
that the decree vested in the Custodi an of Evacuee Property
at Lahore and was not executable at the instance of the
appel | ants. Consequently the H gh Court dismissed the
appel lant’s application under O 45, r. 25. On appeal by
the appellants on a certificate of the H gh Court,

Hel d, (Kapur, J., dissenting), that the provisions of Art. 4
of the Indian Independence (Legal Proceedings) Oder, 1947,
did not apply to the decree sought to be executed by the
appel | ants. The pendi ng proceedings to which Art. 4(1) of
the order applied woul d continue before the specified courts
even though the jurisdiction of the said courts might
ot herwi se have been affected by the passing of the Indian
| ndependence Act or the transfer of <certain territories.
Article 4(1) could not be extended to pending proceedings in
respect . ‘of ‘which the trial court’s jurisdiction was in no
way affected by the passing of the Act or the transfer of
any territories.

Appeals would be taken against the judgnments or orders
passed in the said proceedings in the sane manner in which
they woul d have been allowed if the Oiginal proceedi ngs had
been instituted after the appointed day.

Protap Kumar Sen and An.Y. v. Nagendra Nath Mazunday, A 1.R
1951 Cal . 511, Ahidhar Chose v. Jagabandhu Roy, A l.R 1952
Cal. 846, Naresh Chandra Bose v. Sachindra Nath Deb and O's,
A l.R 1956 Cal. 222, not applicable.

Per Kapur, J.-The Hi gh Court could and shoul d have sent down
the decree in question to the Senior -~ Subordinate judge,
Sima, to execute it in accordance wi-th | aw

The effect of Art. 4(1) and (3) of the Order was that " al
proceedi ngs " meaning all suits and other proceedi ngs would
continue wunaffected by the passing of the Act and the
setting up of two provinces of West Punjab and East /' Punjab
and also that once a decree was passed or sent ence
pronounced by a court in either of the new provinces of the
two Dominions it was to be given effect to as'if it was a
decree or order passed by a Court of competent jurisdiction
in the other Dom nion. The anplitude of the |anguage of
Art. 4 is not cut down by any words in the article or the
O der.

The neani ng of the words appellate jurisdiction as used in
cl. (2) of Art- 4 of the Oder is not affected by the
subsequent extension of restriction of the jurisdiction of
the Court and the decree of the Federal Court of Pakistan is
covered by these words.
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The word effect

“incl. (3) of Art. 4 is wider “than the
words " enforce or " execute " and is not equivalent to "
bei ng enforced " by suit on a foreign judgnent.

Clause 3 of the Art. 4 is in the nature of a deeming clause
and makes the decree of the Pakistan Court (West Punjab) a
decree of a court of conpetent jurisdiction in East Punjab
(I'ndi a).

Situs of the decree was not Pakistan alone but by a fiction
of law the decree was a decree of a court of conpetent
jurisdiction in what was the Dom nion of India.

The provisions of the evacuee law in Pakistan would not
affect the rights of the appellant to execute the decree in
guestion in India.
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JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal No. 320/58.
Appeal fromthe Judgnent and Order dated the 22nd January,
1957, of the Punjab High Court in Gvil Msc. No. 24/C of
1955.

D. N Pritt, S. N Andley, J. B. Dadachanji and P.L. Vohra,
for the Appellants.

C. K Daphtary, Solicitor-Ceneral of India, A V. Viswanatha
Sastri and Naunit Lal, for the Respondent.

1960. August 23. The Judgnment of B. P. Sinha, C. J., P. B
Gaj endr agadkar, K. Subba Rao, and K. N Wanchoo, JJ., was
delivered by Gajendragadkar, J. Kapur, J. delivered a
separate Judgment.

GAJENDRAGADKAR J.-The Associated Hotels of India Ltd., and
its Managing Director Mhan Singh Cberoi (hereafter called
appellants 1 and 2 respectively) had filed an application in
the Hi.gh Court of Punjab under O 45, r. 15 of the G vi
Procedure Code for executing a decree passed by the Federa
Court of 'Pakistan in favour of appellant 2 and agai nst Jodha
Mal Kuthalia (hereafter called the respondent). The said
application was di smssed but, on an application nade by the
appel I ant s under Art. 133(1) (a) and (c) of t he
Constitution, the said High Court granted a certificate to
the appellants and/it i's with the said certificate that they
have preferred the present appeal before this Court.
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It is necessary at the outset to state the naterial facts
| eading to the appellants’ application before the H gh Court
under O 45, r. 15. It appears-that by an agreenent dated
Cctober 2, 1947, the respondent had agreed to sell. to the
appel l ants certain property known as Nedous Hotel at. Lahore
for Rs. 52,75,000. |In pursuance of the terms of the said
agreenment the appellants had paid the respondent Rs.
5,00, 000 by, way of earnest noney. It, however, turned out
that the respondent’s title to the property in question was
defective, and so the sale could not be conpleted. 'That is
why the appellants had to file a suit in the court of the
Seni or Subordi nate Judge at Lahore clainming to recover from
the respondent a sumof Rs. 5,10,000; this anount _included
Rs. 5,00,000 paid by the appellants to the respondent _as
earnest noney and interest accrued due thereon up to - the
date of the suit. In the said suit the trial judge passed a
decree for Rs. 5,08,333-5-4 with future interest thereon  at
5% per annumin favour of appellant 2. The claim made by
appel lant | was rejected. This decree was chall enged by the
respondent before the Lahore H gh Court. The H gh Court
uphel d the contentions raised by the respondent, allowed his
appeal , set aside the decree passed in favour of appellant 2
and dism ssed the appellants’ suit with costs. This decree
led to an appeal by the appellants before the Federal ' Court
of Pakistan. The Federal Court in turn allowed the appea
in favour of appellant 2 and restored the decree passed in
his favour by the trial court. This decree was passed on
Decenmber 21, 1953. The present application nade by the
appel lants in the Punjab H gh Court under O 45, r. 15 is
intended to obtain the execution of this decree.

Wi | e the litigation between the appellants and the
respondent was thus proceeding in the courts in Pakistan
certain other events took place in regard to the execution
of the said decree to which reference nust now be nade After
the trial court had passed its decree and before the date of
the decision of the Lahore High Court, the appellants had
put the decree in execution and thereupon the respondent had
264
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applied for stay of the said execution before the Lahore
H gh Court. On the said application the Lahore Hi gh Court
ordered that the execution taken out by the appellants
should be stayed on condition that the respondent should
deposit a sumof Rs. 3,00,000 in the Hi gh Court and furnish
security for the balance of the decretal anount. In
accordance with this order the respondent deposited the
amount and furni shed the security. Subsequently when the
Lahore Hi gh Court allowed the respondent’s appeal he applied
for a refund of the anpbunt already deposited by him and his
application was allowed on Decenber 16, 1949. On the sane
day, however, the Lahore H gh Court directed t hat
information of its order ‘allowing the respondent to wi thdraw
the anount should be given to the Custodian. The Custodian
then noved the Hi gh Court on Decenber 20, 1949, for a review
of its order on the ground that the anpbunt in question was
evacuee property -and as such.it vested in him These
proceedi ngs were pending before the High Court when the
appel l ants had taken their appeal before the Federal Court
of Paki st'anagai nst the Hi gh Court’s decision.

After the Federal Court decreed the claimof appellant 2 the
said proceedings were taken up before the H gh Court for
final disposal. At - this'stage the respondent nade an
application before the High Court that the deposit of Its.
3,00,000 should be applied towards the satisfaction of the
decree passed by the Federal Court in favour of appellant 2
and he stated that he wanted to w thdraw his previous
application for the return of the said deposit (R F. A
No. 31 of 1949).

Simlarly appel I ant 2 filed a G vil M scel | aneous
Application (No. 120 of 1954) praying that the amunt of Rs.
3, 00, 000 deposited by his judgrment-debtor shoul d be
transferred to India, or that, if it could not ' be so
transferred, it should be held that the Custodian was not
entitled to the said ampunt and so it should be paid to the
decree-hol der at Lahore, or that it should be paid to such
person other than the Custodian as may be entitled to it.
These two applications
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along with the original petition filed by the Custodian for
a review of the High Court’s original order allowing a
refund to the respondent were heard together by the Hi gh
Court.

The Hi gh Court noticed that both the judgnent debtor ~-and
appel l ant 2 agreed that the ampunt in question vested in the
decree-hol der and should either be transmitted to India or
paid to him The Custodi an, however, resisted this prayer.
Under s. 4 of the Pakistan Transfer of Evacuee Deposits Act,
1954, a deposit nmde in a civil proceeding to which an
evacuee was entitled and in which no nuslimwas interested
could be transferred to India provided that if the court was
satisfied that if any of the persons interested in the
deposit was not an evacuee the deposit shall not be
transferred. It was wunder the provisions of s. 4 that
appellant 2 had clainmed a transfer of the deposit on the
al l egation that he was an evacuee. The Hi gh Court, however,
proceeded to consider whether the amobunt of Rs. 3, 00,000
bel onged exclusively to appellant 2- and held that on going
through the record it was satisfied that though the decree
stood in the name of appellant 2 the anpbunt really bel onged
to the Associated Hotels Limted, and it observed that it
was not denied that anobng the sharehol ders of the Associ ated
Hotels Limted there were nuslims and non-evacuees. It was
urged before the H gh Court by appellant 2 that since the
decree stood in his nane he al one could execute it and no
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guestion as to the title of appellant | could arise in the
pr oceedi ngs before the court. Curiously enough this
contention was negatived and appellant 2's prayer for the
transfer of deposit was rejected. How the H gh Court could
have considered the question of the title of appellant in
view of the decree passed by the Federal Court it is
difficult to appreciate. However, on the viewthat it took
the H gh Court canme to the conclusion that since appellant |
sone of whose sharehol ders were nuslins and non-evacuees was
entitled to the deposit appellant 2 was riot entitled to

claim the transfer of the deposit to India. In the result
the Hi gh Court allowed the application of the
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Custodian and set aside its earlier order for refund in
favour of the respondent. In regard to the other two

prayers made by appellant 2 the H gh Court observed that
under s. 34 of the Pakistan Administration of Evacuee
Property Ordinance it was only for the Custodian to consider
what interest, if any, an evacuee had in the deposit in
di spute;, "~ and so-it left that question to be determ ned by
the Custodian, and directed that the said prayers made by
appel l ant 2 woul d have to be decided after issuing notice to
the Custodi an and after the Custodian returns his finding on
the issue framed by it. ~ This order was passed on January
20, 1956. It is under these circunstances that the appel-
| ants nade the present application to the Punjab Hi gh Court
under O 45, r. 15 of the Code.

The case for the appellants was that as a result of the
provisions of s. 4(3) of the .Indian Independence (Lega
Proceedi ngs) Order, 1947 (hereafter called the Order), the
decree passed in favour of appellant 2 by the Federal Court
of Paki stan had become executable in India as'if it had been
passed by the Suprenme Court of India. Onthis basis the
provisions of O 45, r. 15 of the Code were invoked and the
Hi gh Court was requested to transmit to the Court ' of the
Seni or Subordi nate Judge, Sima, the proceedi ngs between the
parties for execution of the said decree in the manner and
according on the provisions applicable to the execution of
t he original decree passed by the said Judge. An
alternative prayer was nade for the same order wunder the
H gh Court’s inherent jurisdiction under s. 151 of the Code.
This application was resisted by the respondent on severa
grounds. It was urged that neither O 45, r. 15 nor s. 151
of the Code was applicable, that the decree could not  be
executed, and the application nade by the appellants in that
behalf could not be entertained, in the absence of a
certificate required by O 21, r. 6(b), that the decree in
fact did not attract the provisions of s. 4(3) of the Oder
and that appellant 2 was not entitled to execute it hecause
the decree under execution had vested in the Custodian of
Evacuee Property at Lahore.
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The Hi gh Court has held that the decree sought to be
executed fell under s. 4(1) of the Order and thus could  be
executed wunder s. 4(3) of the said Oder. As a result  of
these findings the appellant was held entitled to invoke the
rel evant provisions of the Order. The Hi gh Court, however,
cane to the conclusion that the court of conpet ent
jurisdiction specified in s. 4(3) was in the context of the
relevant facts in the present case the Court of the Senior
Subordi nate Judge at Sima and that the appellants should
have filed their application before that court. The High
Court also took the view that the present application was
i nconpetent for the additional reason that the certificate
of non-satisfaction had not been filed along wth the
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application as required under O 21, r. 6(b). According to
the Hi gh Court the judgment-debt was property and its situs
was Pakistan. The result of these findings was that under
the Pakistan law the decree vested in the Custodian of
Evacuee Property at Lahore, and so it was not executable at
the instance of the appellants. On these findings the
application nmde by the appellants was dism ssed. In the
present appeal M. Pritt has challenged the correctness of
t hese findings.
M. Pritt contends that the expression a court of
conpetent jurisdiction " in s. 4(3) of the Order nust nean a
court which can pass the decree under execution and that
i nevitably nmust mean the Supreme Court of India, because the
decree under execution is a decree passed by the Federa
Court of Pakistan. According to himthe Hi gh Court was in
error in holding that the appellants should have produced a
certificate of non-satisfaction because the provisions of O
45, r. 15 do not require such a certificate. |If the decree
under ' execution has to be regarded as one passed by the
Suprenme Court of India the provisions of O 45, r. 15 should
have been applied and no additional ‘limtations inposed on
the appellants. M. Pritt conceded that the judgment-debt
is property but disputed the correctness of the conclusion
of the Hgh Court that the situs of ‘the said debt is
Paki st an. He also urged alternatively that even if the
situs of the judgnent debt is assumed to be Pakistan, under
the rel evant
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provi sions of Pakistan law the property in the judgment-debt
did not vest in the Custodian and continued to be the
property of appellant 2. Naturally in his opening M. Pritt
assuned that the view taken by the Punjab Hi gh Court as to
the applicability of ss. 4(1) and 4(3) of the Oder was
right and when the correctness of the said finding was

challenged by the respondent in- his reply M. Pritt
supported the said finding on the nerits.
On the other hand, the learned Solicitor-General has

seriously disputed the correctness of the High Court’s
concl usion about the applicability of ss. 4(1) and 4(3) of
the Order to the decree in question while he has  supported
the other findings of the H gh Court against the appell ants.
On these contentions the question which logically must first
be considered is whether the decree under execution attracts
the provisions of s. 4(3) of the Oder

The Order was nmade by the CGovernor-Ceneral on August 12,
1947, in exercise of the powers conferred on himby s. 9 of
the Indian Independence Act, 1947, and all —other powers
enabling him in that behalf. Section 1(2) of  the Oder
provides that it shall cone into force at once. Section 2
of the Order provides that the appointed day nmeans the 15th
of August, 1947. Section 3 nakes provisions for proceedi ngs
pendi ng inmediately before the appointed day in any of the
special tribunals specified in colum 1 to the Schedule. W
are not concerned with the provisions of this section in-the
present appeal. We are concerned with s. 4 which it is
necessary to read.

Section 4 reads thus:-

"4. Notwi thstanding the creation of certain new Provinces
and the transfer of certain territories fromthe Province of
Assam to the Province of East Bengal by the I ndi an
| ndependence Act, 1947-

(1) Al proceedings pending i mediately before the appointed
day in any civil or crimnal court (other than a Hi gh Court)
in the Province of Bengal, the Punjab or Assam shall be
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continued in that court as if the said Act had not been
passed, and that <court shall continue to have for the
pur poses of the said
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proceedings all the jurisdiction and powers which it had
i medi ately before the appointed day ;

(2) any appeal or application for revision in respect of any

proceedi ngs so pending in any such court shall lie in the
court which would have appellate, or as the case nmay be
revisional, jurisdiction over that court if the proceedings

were instituted in that court after the appointed day; and
(3) effect shall be given within the territories of either
of the two Dominions to any judgrment, decree, order or
sentence of any such court in the said proceedings, as if it
had been passed by a court of conpetent jurisdiction wthin
t hat Doni ni on. "

The question which we have to consider is whether the
proceedi ngs fromwhich the appeal to the Federal Court arose

fall within s. 4(1); if they dos. 4(3) wll <cone into
operation. I f, however, the said proceedings do not fal
within s.. 4(1), s. 4(3) wuld be inapplicable. The

appel l ants contend that the words used in s. 4(1) are wide
enough to include every suit pending in any civil court in
the Punjab at the material time, and there is no scope for
limting the extent of ‘the applicability of the said clause.
On the other hand, it is urged for the respondent that it is
only such proceedi ngs as were pending in any court at the
material time jurisdiction in respect of which would have
been affected by the transfer of certain territories from
one country to the other that are intendedto be covered
under s. 4(1). The problemthus posed by the parties is one
of construction. As we have already observed, ‘the High
Court has construed s. 4(1) in favour of the appellants; and
we have to consider whether the High Court was right in
reachi ng the said concl usion.

Bot h the parties are agreed that in construing the
provisions of s. 4(1) of the Order we should bear /in mnd
the object with which the Order was made and shoul d construe
the provisions of the Order after reading themas a whole.
Since the Order has been passed in exercise of the powers
conferred on the CGovernor-General by s. 9 of the Indian
| ndependence Act it would be useful to refer to the materia

provisions of the said section. Section 9(1)(d) provides
that the
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CGovernor-Ceneral shall by order make such provision as
appears to him necessary or expedient f or renovi ng
difficulties arising in connection with the transition to
the provisions of this Act. It was realised that “as a
result of the Act, in carving out two Domnions certain
areas nmay have to be transferred froma Province in one
Dominion to a province in another Domnion and 'such a
transfer woul d i nevitably create difficulties of
jurisdiction of the <civil <courts to continue to try
proceedi ngs already pending before them The Oder was,
therefore, nmade wth the object of avoiding unnecessary
conplications or hardship to the litigants, and so it
provided that the proceedings covered by it which were
pending at the material time should be continued as if the
Act had not been passed. In other words, a departure was
del i berately made from the normal rules of private
international lawin regard to the enforceability of foreign
judgrments. Both parties are agreed that this was the object
in nmaking the Order, and that in construing the relevant
words of the Order the courts must bear this object in mnd
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It is then urged by the learned Solicitor-General that in
its very nature the Order should be treated as tenporary
though he imediately added that it would be alive and in
operation until all the proceedings covered by it have been
finally and fully disposed of. No doubt he commented on the
fact that the Pakistan Government had by its |egislative
process nmade a substantial departure fromthe provisions of
the Oder, and had in substance decided to refuse to
recogni se judgnments and orders of Indian courts to which the
provisions of the Oder undoubtedly applied. In this
connecti on our attention was drawn to t he I ndi an
| ndependence (Paki stan Courts Pendi ng Proceedi ngs) Act, 1952
(I'X of 1952), which by s.. 3 provides that notwi thstanding
anything contained in any of the orders referred toin s. 2,
no decree to which this Act applies shall be given effect to
by any court or authority in India so far as such decree
i nposes any liability or obligation on any governnent in
India. It appears that the Indian Governnent was satisfied
that Paki'stan had thought it fit to provide that no decree
or
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order passed by a court in India would be given effect to in
Paki stan, and so it became necessary that the position of
the Governnment India and the three " State Cover nnment s
concerned shoul d be adequately safeguarded. It is with that
object that this Act was passed. The Solicitor-Cenera
contends that though the R Oder had been nmade by the
CGovernor-Ceneral under s. 9 of the Indian Independence Act
and was intended to apply to both the Dominions virtually
the provisions of the Order areno longer in operation in
Paki st an. In our opinion, this consideration i's hardly
rel evant in construing the material provisions of the O der.
So long as the Order remains in force and has neither been
nodified or repealed it is the duty of the courts in  India
to consider its provisions in a fair and reasonable manner
and to give full effect to them Considerations based on
the wunilateral conduct adopted by the Pakistan Legislature
in departing fromthe provisions of the Order cannot, in our
opi nion, have any bearing when we are dealing wth the
guestion of the construction of the Oder itself. The Oder
isin force, and if the decree sought to be executed by the
appel lants falls wunder s. 4(1) it will —attract the pro-
visions of s. 4(3) and all relevant questions arising in
working out the provisions of s. 4(3) would have to  be
judicially considered. It may be that there may not ~be a
large nunber of decrees or orders which still® remain
execut abl e and have not been executed and so. occasions to
i nvoke the provisions of this Order may not be too many ;
but that is another nmatter.

Let wus then consider the provisions of s. 4(1) first. M.
Pritt has wurged that the appeal to the Federal “Court in
which the decree under execution was passed in favour of
appel l ant 2 arose from proceedi ngs whi ch were pending at the
material time in a court in the Punjab and as such it fel
within the purview of s. 4(1). He enphasises the fact that
s. 4(1) refers to all proceedings in any civil court in the
Punjab as well as in the Provinces of Bengal and Assam and
his case is that there is no justification for Iimting the
scope and effect of the wide words used in the first part of
the clause. Prima facie there is sonme force in
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this contention ; but, in our opinion, it wuld be erroneous
to construe these words in isolation and apart fromthe rest
of the provisions in the said clause it. self. It is
significant that s. 4 refers to the creation of certain new
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Provinces and the transfer of certain terri tories from the
Province of Assamto the Province of East Bengal by the
| ndependence Act. |In other words, the non-obstante clause
which constitutes the preanble of s. 4 clearly indicates
that it was the creation of certain new Provinces and the
transfer of certain territories which was the reason for the
provisions made in the three clauses of the said section

It is also significant that s. 4 is confined to the
speci fied judicial proceedings pending in only three
Provinces; that is to say, proceedings pending in conpetent
courts either in Sind or in the North West Frontier Province
which are parts of Pakistan and in all the States in India
except Punjab, West Bengal and Assamdo not attract the
provisions of the Order. ' There is, therefore, no doubt that
the Hi gh Court was in error in assuming that " the use of

the words gall’ in "all proceedings’ clearly indicated that
all cases pendingin all courts in the two Domnions were
intended to be covered by the Order. It is manifest that

the Order, inits application to India and Paki stan, covered
only three Provinces and not all

The latter part of s. 4(1) must now be considered. The
pendi ng proceedings covered by the first part have to be
continued in the court where they are pending as if the said

Act had not been passed, and that court shall continue to
have for the purpose of the said proceedings all the
jurisdiction and powers which it had i mediately before the
appoi nted day. These two cl auses _unanbi guously indicate

that by the passing of the Act the initial jurisdiction of
the court to entertain the proceedings pending before it was
affected ; that is why, in authorising the said proceedings
to continue before the said court the clause proceeds to say
that the said proceedings shall continue as if the Act had

not been passed. In other words, reading s. 4(1) as a whole
there can be no doubt that
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its provisions were intended to safeguard the continuance of
only such pendi ng proceedings in respect of which questions
of Jurisdiction of the trial court would have arisen by the
passing of the Act and the transfer of certain territories.
If proceedings were pending before the specified courts
validly at the material tine, and if the jurisdiction of the
said courts to continue wth the trial —of the sai d
proceedi ngs was not affected by the passing of the Act or
the transfer of the territory, it was wholly unnecessary to
authorise the continuance of the said proceedings in the
said court and to provide that the said proceedings should
be so continued as if the Act had not been passed. In
regard to such proceedings the latter part of s. 4(1) would
be wholly redundant. The only answer which M.  Pritt
attenpted to give in facing this difficulty was that even in
regard to proceedings which the specified court was
conpetent to try even after the passing of the Act its
jurisdiction to execute the decree would be inpaired or
affected and that was intended to be cured by s. “4(1).
This argunent is clearly far-fetched and untenable. The
jurisdiction and powers which are saved by s. 4(1) are in
terns described as jurisdiction and powers " for the purpose
of the said proceedings ". It is the jurisdiction to con-
tinue wth the pending proceedi ngs which had been validly
initiated and the word " proceedi ngs in the context mnust
nmean, in the case of a suit, a suit and not proceedings
which nmay be taken out to execute the decree that nmay be
passed in such a suit. Therefore, we feel no difficulty in
holding that s. 4(1) does not apply to all proceedings
pending at the material tine before the specified courts but
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only such of themin respect of which the jurisdiction of
the trial court would have been affected by the passing of
the Act or by the transfer of certain territories.

Section 4(2) deals with appeals or revisional applications
arising from the pending proceedi ngs covered by «cl. (1).
The Jlearned Solicitor-Ceneral contends that this clause
cannot apply to an appeal before the Federal Court because,
according to him it is only an appeal in respect of a
pendi ng proceeding that is
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contenpl ated by the clause. He argues that the word appea
" can reasonably nean only one appeal which arises directly
against the decree passed in the pending proceedings and
there woul d, therefore, be no scope to ext end t he
application of s. 4(2) to a second appeal, as for instance
an appeal to the Federal Court in the present case. In
support of this argument he J. has incidentally referred to
the fact that the Federal Court had not come into existence
and had no jurisdiction to entertain a regular appeal froma
decision " of the H gh Court at the tinme when the Oder was
made. W are not inpressed by this argunent. In our
opinion there is no doubt that the word " appeal " in the
context nust mean any appeal or appeals allowed by law in

respect of pending proceedings covered by cl. (1). Any
other view wuld l'eadto unreason. able, if not anomnal ous,
conseqguences. What cl. (2) intends to provide is that the

proceedings to which cl. (1) applies should be allowed to
take their full course under the | aw governing them and the
final effective appellate decision should be as wvalid in
regard to the said proceedings as it would be in.regard to
the proceedings validly instituted in that court after the
appoi nted day. Incidentally, we nmay point out that as a
result of the conbi ned operation of Oder G G O ' 3 nmade
on. February 25, 1948, and the provisions of the | Federa
Court (Jurisdiction Enlargenment) Act, ‘1 of 1950, the Federa
Court must be deened to have cone into existence and must be
deened to have had powers to entertain appeals from the
decrees of the Hi gh Courts as fromthe appoi nted day.

That takes us to s. 4(3). The Solicitor-General con; tends
that the expression,, effect shall be given-to .in this
cl ause does not nean that the decree shall be executed. I't
only means that the decree shall be recognised as a decree
passed by a court of conpetent jurisdiction and  nothing

nor e. Hs argument is that s. 4 wanted to nake a very
narrow and linited departure fromthe ordinary principles of
private international law. It is well-known that except for

cases falling wunder ss. 44 and 44A of the Code  of GCivi
Procedure a foreign judgnent has to be enforced by a suit;
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and in such a suit the judgnent-debtor is entitled to make
certain pleas against the enforcement of the “judgnent.
These pleas are specified by cls. (a) to (f) of s. 13 of the
Code. According to the Solicitor-General, as a result of
the fiction introduced by s. 4(3), when a foreign judgnent
to which s. 4(1) applies is | sought to be enforced by a
suit in an Indian court it would not be open to the
j udgrent - debtor to urge that the judgnment or decree has not
been passed by a( court of conpetent jurisdiction ; though
such a plea is perm ssible under s. 13(a) it is excluded by
operation of s. 4(3) of the Order; the remining pleas would
still be available to the judgnent-debtor. |If it is held
that the word " effect shall be given " neans that the
decree shall be executed quite clearly all the pleas
recognised by s. 13 of the Code would be inapplicable.
Therefore, according to the respondent, the present decree
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cannot be executed but nust be enforced by a suit and it
woul d be open to the judgnent-debtor to raise pleas (b) to
(f) recognised by s. 13 of the Code. This argunent is
sought to be supported on the ground that the jurisdiction
which is protected by s. 4(1) is a national or |oca
jurisdiction whereas the conmpetent jurisdiction to which
ref erence is mde in s. 4(3) is the i nternationa
jurisdiction. The di stinction bet ween t hese t wo
jurisdictions is based on the statement contained in an
earlier edition of Dicey’'s "Conflict of Laws" to the effect
that " Proper Court means a court which is authorised by the
law of the country to which it belongs or under whose
authority it acts, to adjudicate upon a given matter,
whereas ' Court of conpetent jurisdiction nmeans a Court which
has, according to the principles mintained by English
Courts, the right to adjudicate upon a given matter"(1). W
ought to add that these definitions have been given by Dicey
only to explain the nmeaning of the said words used by himin
his Digest and nothing nore, and even so it is not shown
that they find a place in the |latest edition of the book
(1) Dicey's " Conflict of Laws", 6th Ed., P. 345.
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276
In considering the merits of this argument it is necessary
first to bear in m'nd what is nmeant by the clause " a court
of conmpetent jurisdiction wthin thatt Domnion ". This
clause in substance provides inter alia that the judgnent
should be given effect to within theterritories of either
of the two Donminions, and in doing so the said judgnent
should be treated as if it had been passed by a court of
conpetent jurisdiction w thin that Dom nion. The cont ext
thus clearly shows that the words " that Dominion " indicate
the Domi nion where effect is being given to the judgnent; it
cannot possibly mean the Dom nion in which the judgnent had
been delivered, because the conpetent jurisdiction of the
court to deliver the said judgnent has been already provided
for by s. 4(1). It would, we think, be idle to nmmke any
di stinction between the jurisdiction prescribed by s. ' 4(1)
and the competent jurisdiction to which reference is made in
s. 4(3). Thus s. 4(3) requires that in the Dom nion where
effect is being given to a judgnent, the judgment should  be
treated as passed by a court of conpetent —jurisdiction in
that Domi ni on. If that be so it would be difficult to
accept the plea that the only way in which effect should  be
given is to recogni se the judgnent as a foreign judgnment as
suggest ed by the learned Solicitor-Ceneral. £, for
instance, in the present case the judgnent of the Federa
Court is treated by the statutory fiction as one passed by
the court of conpetent jurisdiction in India the words it
effect shall be given " used in the said clause nust
i nevitably mean that the decree follow ng upon that judgnent
should be executed in India on the basis that the judgnment
has been competently pronounced by an I ndian court. [ .ndeed
it is clear that unless cl. (3) intended to provide for the
execution of the judgnment covered by cls. (1) and (2) it
woul d serve no purpose whatever. To say that cl. (3) nerely
saves a possible pleain s. 13(1) is to ignore the effect of
cl. (1) itself. By cl. (1) the jurisdiction of the
specified court to deal with the pending proceedings is
provided, and so there could be no challenge to the said
jurisdiction any longer. W are, therefore, satisfied that
cl. (3) in
277
effect lays down that the judgment, decree, order or
sentence to which the Order applies is executable and would
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be executed as though it bad been passed or pronounced by a
conpetent court in the Domi nion where execution is sought.
This conclusion is fortified if we bear in mnd that a
sentence pronounced by a crimnal court is dealt with in the
same manner as a judgrment delivered or order nade by a civi

court. It, would be far-fetched to suggest that in the case
of a sentence pronounced by a crimnal court all that cl

(3) authorises to be done is to take recourse to extradition
proceedings permtted by |Iaw and nothing nore. We nust,

therefore, hold that reading the three clauses of s. 4
together the result is that the pendi ng proceedi ngs to which
cl. (1) applies would continue before the specified courts
even though the jurisdiction of the said courts nay
ot herwi se have been affected by the passing of the Act or
the transfer of certainterritories, that the appeals would
be taken agai nst the judgnments or orders passed in the said
proceedi ngs in the sane manner in which they woul d have been
allowed if the original proceedings had been instituted
after 'the appointed day, and that the final judgnent,
decree,  ‘order or sentence in the said proceedings would be
executed in either Dominion as if the said proceedings had
terminated in that manner in a conpetent court in the
Dom ni on where execution is sought. Having regard to the
very serious departure which has been made by cl. (3) from
the ordinary provisions of private international Ilaw it
woul d not be unreasonable to draw additional support to our
conclusion that the scope and extent ~of the proceedings
covered by cl. (1) islinmted only to such cases where
jurisdiction of the specified court was affected by the
passing of the Act or the transfer of certain territories.
It seens to us difficult to assune that in nmaking the O der
the CGovernor-GCeneral intended that all decrees, judgnents or
orders passed by all the courts in the three specified
States should fall under cl. (1) and should be capable of

i medi ate execution in either Dom nion under cl. (3). | f
that were so it is not easy
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to appreciate why the two other Provinces which fornmed part
of Pakistan as well as the other Provinces in India /should
have been excluded fromthe scope of this Order. It seens
to us that the main. object of the Order was not to disturb
or interrupt judicial proceedings pending in the respective
courts in the Provinces specified where it was apprehended
that the jurisdiction of the said courts would be affected
by the passing of the Act. W have carefully considered the
three clauses in question and we are satisfied that on a
fair and reasonabl e construction s. 4(1) cannot be extended
to pendi ng proceedings in respect of which the trial court’s
jurisdiction was in no way affected by the passing of the
Act or the transfer of any territories.

At this stage we may conveniently refer to three “decisions
of the Calcutta H gh Court on which M. Pritt relied and to
which the H gh Court has referred in its judgnent. In
Protap Kumar Sen & Anr. v. Nagendra Nath Mazundar (1) the
Cal cutta High Court was dealing with an execution proceeding
initiated by the decree-holder in the Alipore Court with a
certificate of non-satisfaction issued by the Sub-Judge at
Jessore who had passed the decree under execution. The
validity of the non-satisfaction certificate appears to have
been chal | enged by the judgment-debtor. The Hi gh Court held
that the Jessore Court was conpetent to grant a certificate
of non-satisfaction having regard to the provisions of s.
4(1) and (3) of the Order. The other point which was raised
was in regard to the validity of the Oder itself. It was
urged that after the Indian Constitution was adopted the
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I ndi an | ndependence Act and orders issued thereunder were no
I onger in force having regard to the provisions of art. 395
of the Constitution. This argument was al so rejected. We
may add that the respondent has not urged before us that the
Oder is no longer in force and so it is wunnecessary to
consider that point. This decision, therefore, is not of
nmuch assi stance in construing the material words used in s.
4(1).

I n Ahi dhar Ghose v. Jagabandhu Roy (2) a decree

(1) A I.R 1951 Cal. 511

(2) A I.R 1952 Cal. 846.
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sought to be executed bad been passed by the Alipore Court
on conpromi se. It was a suit between a zemindar who held a
Patni in respect of lands which at the institution of the

suit lay wholly within the-jurisdiction of Aipore Court but
as a result of the partition part of the land went into
Paki stan and thus R ceased to be under the jurisdiction of
the Alipore Court.  The conprom se decree provided for the
paynment  of ki st amount by stated installnments and it further
directed thatin case of default of paynment of any of the
said instal ments the entire decretal anpunt then outstanding
would be realisable by the attachment and sale of the
property in default.” Since the property of the Patni tenure
was situated partly within the jurisdiction of Alipore Court
and partly outside, the judgnent-debtor raised a plea that
the claimmade by the decree-hol der for sale of the property
within jurisdiction was inconmpetent. ~Wth that part of the
case we are not concerned in the present appeal. So far as
the applicability of s. 4(1) of the Order is concerned the
court held that s. 4(1) applied to the proceedings and that
we think was clearly right. It was a proceeding validly
instituted before the Alipore Court; the jurisdiction of the
Alipore Court was affected by -partition, and so t he
proceeding fell within the scope of s. 4(1). There are sone
general observations made in the judgment on which reliance
is placed by M. Pritt, but the said general observations
must be read in the context of the facts in the case wth
whi ch the court was concerned. Thus this decision al so does
not really assist the appellants.

In Naresh Chandra Bose v. Sachindra Nath Deb and Os.
(1),the principal question which the court —considered  was
the effect of the provisions of Art. 395 of the Constitution
on the wvalidity and the continuance of the Order. As - we
have already pointed out, with this aspect of the matter we
are not concerned in the present appeal

The next question which nust be considered is whether the
present suit falls withins. 4(1) at all. The answer to
this question nmust obviously be in the

(1) AI.R 1956 Cal. 222.
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negative. The material allegations nade by the appellants in
the plaint filed by themin the present suit clearly show
that the whole -cause of action had accrued wthin the
jurisdiction of the Senior Sub-Judge at Lahore. The

original contract had taken place at Lahore, the property
agreed to be sold was situated at Lahore, the earnest anount
of Rs. 5,00,000 was paid by the appellants to the
respondent at Lahore, the breach of the contract took place
at Lahore, and so under s. 20(c) of the Code of GCivi

Procedure the suit was properly filed in the court at Lahore
and the jurisdiction of the said court to try the suit was
in no manner affected by the passing of the Actor the
transfer of territory. This position was not and is not
di sput ed. There is, therefore, no doubt that the tria
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court could have proceeded to deal with this suit even if
the Oder in question had not been passed; and so the
statutory fiction raised by the provisions of the Oder
cannot be invoked in enforcing a decree passed by the
Federal Court in an appeal arising fromsuch a suit. In our
opi nion, therefore, the H gh Court was in error in holding
that the provisions of s. 4 applied to the decree sought to
be executed by the appellants.

In view of this conclusion it is not necessary to deal with
the other points which have been decided by the Hi gh Court
and which were argued before us. If we had cone to the
conclusion that the suit out of which the appeal before the
Federal Court arose was ‘a pending proceedi ng under s. 4(1)
it would have been necessary for us to decide sone other
guesti ons. W would, for instance, have had to consider
which is the court of conpetent jurisdiction in India under
S. 4(3) is it the Supreme Court-? If yes, do the provisions
of O 45, r. 15 apply if not, does the statutory fiction
raised by s. 4 assist the appellants in invoking the said
provisions ~? |If the statutory fiction does not assist the
appel l ants, to what court shoul d they have applied ? Are the
present proceedings in-the nature of execution proceedings
before a transferee court? Is the certificate of non-
satisfaction prescribed by O 21, r. 6(b) necessary ? It
woul d al so have been necessary to consider the character of
the judgnent-debt with the
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object of deciding whether or not the decree vested in
appellant 2, or in the Custodian of Evacuee Property at
Lahor e. As we have already indicated, since we have held
that the provisions of s. 4 are inapplicable to the decree
sought to be executed by the appellants- it is unnecessary to
deci de t hese questi ons.

Thus, though we have differed fromthe conclusion of the
Hi gh Court in regard to the applicability of s. 4 of the
Order that does not affect the final result of the appeal
because on the view we take about the scope and effect of
the provisions of s. 4 we hold that the application made by
the appel l ants before the H gh Court under O 45, r. 15 was
i ncompetent, and so the High Court was right in dismssing
it.

The appeal accordingly fails and is dismssed with costs.
KAPUR J. | regret | amunable to agree with the nmjority
j udgrment proposed which | have read with care and respect
that it necessarily deserves and | now proceed to give ny
reasons for this dissent.

This is an appeal by a certificate under Art. 133 (1) (a)
and (c) against the judgnment and order of the Hi gh Court of
Punj ab di sm ssing the appellants’ application for execution.
The appellants, the Associated Hotels of India Ltd. and R
B. Mohan Singh Oberoi, the petitioners in the Hi gh Court, by
an agreement, dated Cctober 2, 1946, agreed to purchase and
the respondent agreed to sell certain properties situate at
Lahore now in Pakistan for a, sumof Rs. 52,75, 000. In
pursuance of the said agreenent the appellants paid to the
respondent a sumof Rs. 5 lacs by way of deposit or earnest
noney. The sal e was not conpleted as the respondent could
not make out a good title to the property agreed to be sold.
On May 8, 1947, the appellants filed a suit in the court of
the Seni or Subordinate Judge at Lahore agai nst the
respondent for the recovery of Rs. 5,10,000, the anount
deposited and interest thereon @6%per annum and also
clainmed future interest. This suit was decreed by the
Seni or Subordi nate Judge on March 14,1949, for a sumof Rs.
5,08,333/5/4 with future interest @ 5% per
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annum but only in favour of the second appellant R B. Mhan

Si ngh Qberoi . The respondent took an appeal to the High

Court at Lahore and on Novenber 24, 1949, the decree of the
trial court was reversed and the suit dismssed with costs.
Agai nst that judgment and decree both the appellants took an
appeal to the Federal Court of Pakistan. On Decenber 21

1953, the Federal Court of Pakistan allowed the appeal, set
asi de the decree of the High Court and restored that of the
Seni or Subordi nate Judge, Lahore.

After preferring his appeal in the H gh Court the respondent
applied to and on April 27, 1949, obtained from the Hi gh
Court an order of stay of the execution on the condition
that he deposited a sumof Rs. 3 lacs in the H gh Court and
gave security for the balance. This sumwas deposited and
the security was furnished and thus the execution was
stayed. After the judgment of the High Court the respondent
applied to that Court for the refund of the three |acs
deposited by himand an order to that effect was nmde on
Decenber ‘16, 1949. By the sanme order the Lahore Hi gh Court
directed notice to be issued to the Custodian of Evacuee
Property, Lahore. On_ Decenber 20, 1949, the Custodian
applied for a review of the order of the Hi gh Court allow ng
the nmoney to be wthdrawmn by the Trespondent on the
all egation that the anpbunt deposited was evacuee property.
He al so obtained an interimstay of the order directing the
return of noney to the respondent. On Decenber 21, 1953,
the Federal Court of Pakistan reversed tile decree of the
Lahore High Court. Thereafter on January 6, 1954, the
respondent applied to the H gh Court praying that the anpunt
deposited be applied towards a part satisfaction of the
decree passed against him On March 31, 1954, R B. Mbhan
Singh Oberoi appellant No. 2, applied for the transfer of
the Rs. 3 lacs along with the relevant records relating
thereto, to India under the Transfer of Evacuee Deposits
Or di nance, 1954 (Ordinance No. 1 of 1954), and the
subsequent enactnent. |In the alternative he submtted that
the Custodian of Evacuee Property was not entitled to that
noney and prayed that it be paid to him
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at Lahore or that it be paid to a person other than the
Custodi an of Evacuee Property but not to the respondent  as
the latter had no interest in the nmoney. On January 30,
1956, the Lahore Hi gh Court which by then becane the High
Court of West Pakistan held (1) that the noney could not
be transferred to India ; (2) allowed t he petition for
review, and (3) directed the Custodian to report what
interest, if any, any evacuee had in the npney. That
matter, we were inforned, is under appeal in the Suprene
Court of Paki stan.

On January 19, 1955, the appellants filed an application in
the Punjab Hi gh Court at Chandi garh under Order 45, Rule 15,
Cvil Procedure Code and s. 151 of the Code for transm ssion
of the decree of the Pakistan Federal Court to the Court - of
the Subordinate Judge at Sima and for directions to
determine the decretal anmpbunt. In the alternative the
appel | ants prayed for the decree being sent to the District
Judge for execution. They alleged therein that under the
provisions of Art. 4(3) of the Indian |ndependence (Lega

Proceedi ngs Order), 1947, hereinafter called the Order rmade
under s. 9 of the Indian |ndependence Act, hereinafter
called the Act, effect could be given within the territories
of the Union of India to the decree passed by the Federa

Court of Pakistan and it could be executed as if it had been
passed by a court of conpetent jurisdiction within the Union
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of India; that the decree was to be treated as if it was a
decree of the Suprene Court of India and was executable by
the court of the senior Subordinate Judge at Sima on the
decree being transmitted to it by the H gh Court as provided
in Oder 45, Rule 15, dCvil Procedure Code. In the
alternative it was prayed that if the procedure under Order
45, Rule 15, Cvil Procedure Code, was not appropriate and
applicable, the decree be sent for execution to the Senior
Subordi nate Judge’'s Court "as if it had been passed by the
Court ". Wth this petition an application in the form set
out in Order 21, Rule 11, Cvil Procedure Code was attached.
The respondent pl eaded that the decree being a

37
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decree of a foreign court could not be executed in India and
O 45, r. 15, was inapplicable; that the Act having been
repeal ed by the Indian Constitution the Order had ceased to
exist; ~that the decree vested in the Custodian of Evacuee
Property, - Lahore and the "appellants being divested of it
could not execute it; that the petition wag not maintainable
because the appellants had not filed a certificate of non-
satisfaction of the court which passed the decree; that Art.
4(3) of the Order was inapplicable as the suit pending in
the Lahore court at the time of the partition did not suffer
fromany defect of jurisdiction as a result of the partition
of India; and that the appellants could not sinultaneously
take execution proceedings in the courts of two independent
countries in regard to the same decree.

On January 22, 1957, the Hi gh Court of Punjab dism ssed the
petition holding that in spite of the comng into force of

the Indian Constitution the Order was still in force; that "
all cases pending in all courts in thetw dom nions were
intended to be covered by the Order ", and the only way in

which a decree of a civil court in Pakistan could be ' given
effect to was to allow it to be executed in India; that the
court of conpetent jurisdiction mentioned in the Order would
be the court of the Subordinate Judge First Cass/ at the
pl ace where the decree was sought to be executed and there-
fore the proper procedure was not to apply to the H gh Court
but to apply for a transfer certificate and after obtaining
a non-satisfaction certificate fromthe Federal ~ Court of
Paki stan or from any other conpetent court in Pakistan,” to
execute the decree in the court of the Senior Subordinate
Judge, Sima; that the appellants had been divested of al
rights in the decree by the Evacuee Law of Paki stan and they
had no right to execute the decree. |In this connection the
High Court held that the situs of the decree. was Pakistan
where the decree was passed and that the amount of Rs. 3
lacs which was being clainmed by the Custodian of Evacuee
Property, Lahore, wll be taker. into account after the
decision of that matter by the courts of Pakistan. - Thus the
petition of the appellants
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was dismssed. It is against this judgnent and order  that
the appell ants have come in appeal to this court.
The first question for decision is the construction of the
fourth clause of the Order. The Hi gh Court did not accept
the contention of the respondent that the Oder was
applicable only to proceedi ngs over which R the court had
lost its territorial jurisdiction consequential upon the
division of the border districts and not to in proceedings
pending in any court in the provinces of the two doninions,
i.e., in any court of the provinces of East and Wst Punjab
or East or West Bengal. This contention was repeated before
us and the sane Constricted interpretation was sought to be
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put on the words of Art. 4(1) of the Order. An exanination
of the provisions of the Act and other Orders nade hereunder
will be helpful in determining the scope of Art. 4 of the
Order. The object of the Act was to provide for the setting
up of the two independent Donminions in India, to make
sui tabl e changes in the Governnent of India Act, 1935, and "
to provide for the matters consequential on or connected
with the getting up of those Domnions ". By s. 1 two
separate Conings of India and Pakistan were set up. By. 2
the territories which were to fall in the two respective
Dom nions were delimted. Certain provinces wholly fell in
one Dominion or the other, but three provinces, i.e.,
Bengal , the Punjab and Assam were to be provided between the
two Domi ni ons which was done under ss. 3, 4 and 9(6) of the
Act . Under s. 3 the province of Bengal, as it was
constituted under the CGovernment of India Act, 1935, ceased
to exist and in as place ~two new provinces to be

respectively known -East Bengal and West Bengal wer e
constituted. Under the first schedule of the Act certain
districts wholly fell in East Bengal and the rest in Wst
Bengal . this was subject to the Award of the Boundary Com

mssion in regard to the boundary between the two provinces
whi ch rmeant between contiguous districts the two new
provinces. Simlarly under s. 4 the province of the Punjab
was divided into/ West Punjab and East Punjab and whole

districts nmentioned in schedule 2 fell in Wst Punjab and
the rest in East
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Punj ab, but this was also subject to the Award to be made by
the Boundary Conm ssion which though made ~on August 12,
1947, was published on August 17, 1947, ~and thus becane
operative on that day. There was sone dispute ‘as to a
portion of the province of Assamand it, as a result of a
pl ebi scite, was in corporated in the province of East Benga
and the rest of the province of Assamwas constituted  under
S. 9(6) of the Act into what becane the province of Assam
The Award of the Punjab Boundary Conm ssion shows that only
smal | areas of the border tehsils of the border districts of
Gurdaspur, Anritsar and Ferozepur. in East Punjab and
Si al kot, Lahore and Montgomery in West Punjab, i.e., tehsils
along the rivers Ravi and Sutlej were affected by the Aware
and the territories exchanged were not nunerous of |arge by
any standard.
The setting up of the two Domi nions and the division of the
three provinces of Bengal, the Punjab and Assam gave rise to
many problenms relating to |I|egislative,  executive and
judicial branches of the Government including the division
of assets, liabilities and powers. Certain provisions were
made in the Act itself, but in order to give effective
operation to the purposes of the Act it becane necessary to
promul gation Oders which was provided for ins. 9 of the
Act an which conprised all the three branches of | govern
mental activity; executive, legislative and judicial Section
9 provided and | quote the rel evant provisions:

" 9(1) The Governor Ceneral shall by order

nake such provision as appears to him to be

necessary

expedi ent -

(a) for bringing the provisions of this Act in

the effective operation ;

(b) for dividing between the new Doni nions,

and bet ween the new Provinces to be

constituted under this Act, the power s,

rights, property, duties and liabilities

of the Governor CGeneral or, as the case ne be,
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(i) so far
connecti on

of the relevant Provi nces which, under this A
are to cease to exist;

(C)
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(d) for renmoving difficulties arising in

connection with the transition to t he

provisions of this Act;......

as it appears necessary or expedient in

with any of the matters aforesaid, for varying

the constitution, powers or jurisdiction of any |egislature,

court or ot
new | egi sl at
By sub-s.

her authority in the new Dom nions and creating
ures, courts or other authorities therein "
(6) the Province of Assamon a certain event

happeni ng was to cease to exist and was to be reconstituted.
Provision was also nade in the section for continuance of
the existing laws. ~ In exercise of the powers conferred upon
hi m under ‘the Act the Governor General of India pronulgated

a nunber of
In regard t
unnecessary
or legislati

Orders.

o other provinces unaffected by the Act, it was
to make any Order as to the executive, judicia
ve functions of the governnment and consequently

none were made. But wherever any provision was necessary

whet her in t
Bengal , the

he sphere of ‘the Dom nion or of the provinces of
Punj ab/and Assam vari ous Orders were nmade by the

CGovernor General @ which included Orders in regard to the

Feder al Cour
and in regar
The Federa

by Art. 5 of

t because of the setting up of the two Dom nions
d to the Hi gh Courts of Cal cutta and Lahore.

Court Order was promul gated on August 11, 1947,
whi ch all proceedings which were pending in the

Federal Court inmredi ately before the appointed day were to

continue in
with the pr

the Federal Court of India on or after that day
oviso that if it appeared to the Court that any

such case ought to be transferred to the Federal Court of
Paki stan those proceedings were to be transferred to that

Court and w

th regard to those proceedings the jurisdiction

of the Pakistan Court was exclusive. Any order made in the

pr oceedi ngs

whi ch were pending in the Federal Court of |India

and were continued on or after the appointed date becane

enf or ceabl e
they were

not only in India but also in Pakistan as if
orders nade by the Federal  Court of  Pakistan.

This is clear fromthe | anguage used in those articles and

it was so
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held in regard to the High Court of Calcutta by the Federa
Court in Mdnapore Zemindary Co. Ltd. v. Province of Benga

and others (
sai d: -
ot owill

1) where Patanjali Sastri, J. (as he then was),

be seen that, by virtue of these provisions,

notw t hst andi ng the constitution of the new province of East
Bengal as part of the Domi nion of Pakistan, the decree now
under appeal which was nade by the H gh Court of Calcutta
before the appointed day is to have effect in East Bengal as
if it was an order made by the H gh Court of East Bengal,

whi |l e any decision of this court as the

confirmng,
effect as

appel | ate court
varying or reversing that decree is to receive
if that decree were also a decree of the High

Court of East Bengal. |In other words, the judgnent under
appeal is to be regarded as a judgnment of the High Court of

East Bengal
fromthat H
For the pur

and quoad hoc this Court as the Court of appea
gh Court ".
poses of defining the jurisdiction of the High

Courts of Calcutta and Lahore, for the establishment of the

H gh Courts
powers and

for the five new provinces, for specifying their
the extent and limt of the effectiveness of
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their orders the Governor General nmade four orders on August
11, 1947, i.e., The High Courts (Bengal) Order, The High
Courts (Punjab) Order, The High Court (Calcutta) Order and
the Hi gh Court (Lahore) Order. Under Art. 13 of the High
Courts (Punjab) Order original proceedings in the Lahore
Hi gh Court were to continue in that H gh Court but appeals
and revisions pending i mediately before the appointed day
stood transferred to the Hi gh Court of East Punjab where the
court of origin was situated in the province of Delhi or the
Provi nce of East Punjab. That Order provided that any order
made by the Hgh Court of East Punjab in proceedings
transferred to it was to have effect not only as an order of
that High Court but also of the Hi gh Court of Lahore; Art.
13(5). Further it provided that where before or after the
appointed day any order had been confirned, varied or
reversed on appeal, effect shall be given to the decision of
the appellate court as if the order appeal ed

(1) [21949] F.C.R 309, 318.
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fromwere an order not only of the H gh Court that nade the
order but-also of the H gh Court of East Punjab or of Lahore
as the case may be.

There still remmined the problemof the civil and crimna
proceedi ngs pending in the courts subordinate to the High
Courts. The ot her provinces of India and Pakistan had no

such probl em whi ch the abolition of three provinces created.
In order to declare the courts where the pendi ng proceedi ngs
were to be tried and to specify the jurisdiction of the
courts and the effect of their orders and decrees the O der
was made by the CGovernor Ceneral. It was No. G .G O 11,
dat ed August 12, 1947, and its relevant articles were:-

" (3) Notwithstanding the setting up of the two independent
Dom nions of India and Paki stan and the creation of new
Provinces by the Indian |Independence Act, 1947, -

(1) all pr oceedi ngs pending i mredi ately bef ore t he
appointed day in any of the Special Tribunals specified in
colum 1 of the Schedule to this Oder shall be continued in
that Tribunal as if the said Act had not been passed, and
that Tribunal shall continue to have for the purposes of the
said proceedings all the jurisdiction-and powers which it
had i nmedi ately before the appointed day ;

(2) notw thstandi ng anything contained inany other law to
the contrary, any appeal fromor application for revision of
any order or sentence of the Tribunal in a case specified in
colum 2 of the Schedule to this Order shall lieto the Hi gh
Court specified in the corresponding entry in colum 3 of
the said Schedul e; and

(3) effect shall be given within the territories of either
of the two Domi nions to any order or sentence of. any /such
Special Tribunal as aforesaid and of any Hi gh Court in
appeal or revision therefromas if the order or sentence had
been passed by a court of conpetent jurisdiction in that
Dom ni on.

(4) Notwithstanding the creation of certain new provinces
and the transfer of certain territories fromthe Province of

Assam to the Province of East Bengal by the I ndi an
| ndependence Act, 1947, -
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(1) all pr oceedi ngs pendi ng inmediately bef ore t he

appointed day in any civil or crimnal court (other than a
High Court) in the Province of Bengal, the Punjab or Assam
shall be continued in that court as if the said Act had not
been passed, and that court shall continue to have for the
purposes of the said proceedings all the jurisdiction and
powers which it had i nmedi ately before the appoi nted day.
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(2) any appeal or application for revision in respect of
any proceedings so pending in any such court shall lie in
the court which would have appellate, or as the case nmay be,
revisional jurisdiction over that court if the proceedings
were instituted in that court after the appointed day; and
(3) effect shall be given within the territories of either
of the two Dominions to any judgment, decree, order or
sentence of any such court in the said proceedings, as if it
had been passed by a court of conpetent jurisdiction wthin
that Domi ni on.

THE SCHEDULE

(See Article 3)

1 2 3
Speci al Tri bunal Cases Hi gh Court
First Special Al'l “cases The Hi gh
Tri bunal Court in
Calcutta... Cal cutta
Second /Speci al Al cases The Hi gh
Tri bunal Court in
Cal cutta. Cal cutta.
First Special —1.Crown v. Sohan Lal ~The Hi gh
Tri bunal . .. Bhayana, Shanta Court of
Lahor e. Nand, ‘and Ram East
Lal ~Shar na. Punj ab
2. Ctown v. Major C. The High
A Hunt, M A Court in
Shei kh  Hussain Lahor e.
and Din and Naj a-
nmuddi n.
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1 2 3
3. Ctown v. Mjor C. The Hi gh
A. Hunt, Subedar Court in
Sant Ram Bhati a Lahore.
and M A. Shei kh.
Second Speci al 1. CGtown v.. R B: L. The Hgh
Tri bunal , Padam Chand Court in
Lahore.... Teel a and ‘another. Lahore.
2. Cown v. J. K. Gas The Hgh
Pl ant Manuf actur - Court in

ing Co., Ltd., Jug- Bonbay.
gi l al Kam apat
(Ranpur) Ltd., B

B. Mathur and

S. K Seth.

3. Crown v. Juggil al The Hi gh
Kam apat. Gas Court in
Pl ant Manuf act ur - Bonbay.
ing Co., Ltd.,

Juggi | al Kam apat
(Rampur) Ltd.,

Kai | ashpat Singhani a,
B. B. Mathur, and

S. K Seth.

4. Crown v. Madanl al The Hi gh
Dal m a, Lakshmi Court of
Chand Jai n, Rang East
Lal, Kishan Sax- Punj ab

ena, Ranchor Das

Bagri, Ganga Das

Moht a Ram Gopal ss

Daga, and Bal abh

Das.
Third Speci al Al'l cases The Hi gh
Tri bunal , Court of




http://JUDIS.NIC.IN SUPREME COURT OF | NDI A Page 22 of 30
Lahor e. East
Punj ab.

Under Art. 3 of the Order proceedings were to continue in
the respective Special Tribunals but appeals

38
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therefrom lay to different H gh Courts set out in the
Schedule thereto and effect was to be given to the orders
made and sentences passed by the Tribunals or by the Hi gh
Courts to which the appeals lay within the territories of
either of the two Domnions as if the ’'orders bad been
passed by a court of Conpetent jurisdiction in the Dom nion
in which effect was given. Therefore notw thstanding the
partition, for offences commtted in any part of British
India, if the accused were convicted by any of these
Tribunals whether at Lahore or Calcutta the orders were
effective throughout India or Pakistan as the case may be.
Now we cone to Art. 4. An inportant fact to be kept in view
is that 'the award of the Boundary Conmm ssion was not
published till ~August 17, 1947, i.e., tw days after the
appoi nted day.~ Thus the two new provi nces, East Punjab and
West  Punjab, upto that date were conprised of whole and
undi vided districts as specified in Schedule 2 of the Act
and the territorial jurisdiction of the courts of the
various border districts was till then unaffected as a
result nerely of the partition. The non obstante clause in
Art. 4 refers to the creation of newprovinces and to the
transfer of certain'territories fromthe province of Assam
to the province of East Bengal. ~ The | anguage of cl. 1 of
the article is of wide anplitude.” It conprises and applies
to all pending proceedings in any civil or crimnal court
(other than a High Court) in the erstwhile provinces of
Bengal , the Punjab and Assam It declares that the pending
proceedings would Continue in the courts where they were
pending immediately before August 15, 1947, and qua such
pr oceedi ngs the court was to continue to have the
jurisdiction it would have had as if the Act had not been

passed, i.e., three provinces had not ceased to exist and
five new provinces had not cone into existence in/  their
place with all the consequential changes. There is no
indication in the first part which linmts, constricts _or
circunscri bes the anplitude of the words of that clause.” It
contains no limtation either by express words or by

implication. The words "all proceedings" and "in any civi
or crimnal court" are indicative of their conprehensiveness
293

and negative the idea of a mere change based on the
territorial jurisdiction of the court. The Act in_ its
second schedul e contenpl ated the division by whole districts
and it is well-known that the Punjab Governnent, as  other
Covernments to be affected by the Act, had made an extensive
survey of the Punjab with a viewto giving effect to the "
Cabinet forrmula " for dividing the province; charts had been
prepared, survey maps of revenue estates, maps of the cana
irrigation systemand distribution of population according
to religious communities were prepared by the cleverest
officers of the Governnment. It was on this basis that
schedules in the Act were prepared. The Award of Sir Cyri

Radcliffe (as be then was) shows that little change was
required to be made in the dividing line prepared by the
Punjab Governnent. The maj or change was of one district
mnus its trans Ravi Tahsil. It is significant that
what ever the intention was to inply a change in territoria
jurisdiction and its effect it was specifically so stated ;
e.g., Art. 3 of the Indian Independence (I'nconme-tax
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Proceedi ngs) Oder of August 12, 1947, which was in the
following terns

" Where before the appointed day the jurisdiction of a tax
officer under the relevant Tax Act has been altered in
connection with the setting up of the Dom nions of India and
Paki stan, or where after the appointed day the case of an
assessee is transferred fromone Domnion to the other by
agreenment between the Central Board of Revenue of the two
Domi ni ons, and by reason of such alteration of jurisdiction
or transfer the case of an assessee falls to be dealt wth
on or after the appointed day by the tax authorities of

India, or as the case may be, of Pakistan, all proceedings
relating to the case pending before any tax authority of
Paki stan, or as the case my be of |India, shall be

transferred to the corresponding tax authority of India, or
as the case may be of Pakistan, and shall be disposed of by
the last nentioned tax authority in accordance with |aw ".
Respondent. al so relied on the fact that by unilateral action
Paki st an bad by statute nmade t he decrees of
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Indian courts including East Punjab ineffective in West
Punj ab and that an Indian Act had nmade sinilar provision as
to decrees against - the ~Government. Thi s is hardl y
indicative of the true neaning of art. 4 but if it can
afford any indication it only supports the appellants’
contention that,, all proceedings" in Cc any court " were
words of wi der connotation. But limtation-is sought from
the words of the second part of the clause

" and that court shall continue to have for the purposes of
the said proceedings all the jurisdiction and powers which
it had before the appointed day ". These words have no such
ef fect and do not circunscribe the anplitude of the |anguage
of the first part of the clause. They are nerely dispersive
of the doubts which a strict adherence to the rules of
private International Law as accepted in courts founded upon
the principle of effectiveness and subm ssion mght cast on
the extent of jurisdiction and powers of the courts of the
new provinces where pending proceedings were to be
cont i nued.

The |anguage of arts. 3 and 4 of- the Oder is alnost
i dentical except that there is no nention of the transfer of
territory from Assamto East Bengal in the non-obstante
clause of art. 3 and the three provinces of Bengal, the
Punjab and Assam are not nentioned in cl. 1 of that  article
because in the context they were irrelevant. The words in
art. 3 nust necessarily have wide anplitude because the
cases before the tribunals related to offences committed in
various parts of India. |Is there any reason to give a
different and constricted neaning to those sane words in
art. 4 of the Order. The nention of the three provinces was

necessitated by their ceasing to exist. But the words
enphasi sed by the respondent in the second part of cl. 1 of
art. 4, i.e., " for the purposes of the said proceedings "

are common. They only nean that qua the proceedi ngs pending
in the particular court the jurisdiction and powers were to
remain the sanme as they were before the division. The use
of these words only carries out the intention of the nakers
of the
295

Order and subserves the objects of the Act, i.e., providing
machi nery for an orderly continuance of t he nor ma
functioning of the judicial system

Under the Civil Procedure Code the jurisdiction of courts
was not based only on effectiveness or submission but on
| ocation of property, cause of action or residence. Unl ess
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expressly or impliedy t aken away ordinarily the
jurisdiction and powers of a Court conferred under a Statute
continue if the Court continues to exist and that is also
the principle of s. 9 of the Gvil Procedure Code. The
general doctrine of English lawis that in the absence of an

Act of Parlianment the exercise of «civil jurisdiction is
founded wupon one of the two principles-of effectiveness or
submission, i.e., either the subject-natter of suit is in
Engl and or the defendant is present at the time of service
of the wit in England. |If neither of these elenents is

present the maxi mactor sequitur forumrei applies: Cheshire
on Private International Law, pp. 139-40 (3rd Ed.); Sirdar
Gurdyal Singh v. Rajah of Faridkote (1) where this position
has been clearly stated.’ In that case it was held that in
all personal actions the courts of the country in which the
def endant resides, not the courts of the country where the
cause of action arose, should be resorted to. The defendant
there was residing in-and was doniciled in the State of Jind
and at the date of 'the suit had ceased to be a resident of
Fari dkot e which ~passed the decree based on the cause of

action arising there. Such decrees it was held were a
nullity wunder International law. The Privy Council at p
185 said : -

The general rule s that the plaintiff nust sue in the
court to which the /'defendant is subject at the time of suit
Actor sequitur forumrei which is rightly stated by Sir

Robert Philli nore (International Law, Vol. 4, p. 891) to
lie at the root of all international and of 'npbst domestic
jurisprudence on this matter. Al jurisdictionis properly
territorial, and " extra territoriumjus dicenti, inmpune non
paretur ". Territorial jurisdiction attaches (with specia
exceptions) upon all persons either per manent |y or
temporarily

(1) [21894] 21 1.A 171
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resident within the territory whilethey are within it ; but
it does not follow themafter they have withdrawmm /from it
and when they are living in another independent country. It
exists always as to land within the territory ; and i't may
be exercised over noveables within the territory, ~and in

guestions of status or succession governed by domicile, it
may exist as to persons domiciled or who when living were
domciled, wthin the territory. As between different
provinces wunder one sovereignty (e. g., under the Ronan

Empire) the legislation of the sovereign may distribute and
regulate jurisdiction ; but no territorial legislation can
give jurisdiction which any foreign court ought to recognise
against foreigners, who owe no allegiance or obedience to
the Power which so legislates "

Thus jurisdiction nmay be conferred by Statute as under the
Code of Civil Procedure or it nmay be based on . -the two
principles of English Law above stated. |If the latter are
the exclusive guides in the nmatter of conpetence then mere
accrual of cause of action wll not make the court
conpetent. Qoviously therefore arts. 3 & 4 are a
recognition of the rule above stated which would renmove any
doubts created as a result of the division of the provinces
and of difficulties resulting therefrom W cannot |ose
sight of the fact that the people of the province of the
Punjab divided into West and East Punjab and so also of
Bengal were so intertwined both in regard to relationshinp,
successi on, property and business dealings that if no such
provision had been made it would have led to uncertainty,
har dshi ps and chaotic conditions, which would equally be the
consequence of the interpretation contended for by the
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respondent.

If the interpretation contended for by the respondent were
accepted in every case the litigant woul d have had to decide
whether his suit could be continued or was hit by the
principles above discussed, a decision which is difficult
anywhere mnmore so in the Courts subordinate to the High
Courts. The absence of a provision made in the Order would
have created an al nbst inpossible position in regard to nost
297

pr oceedi ngs. Even in the case of suits dealing wth
i moveabl e property the difficulty would have arisen where
property was situated in the jurisdiction of nore courts
than one, the courts being in the two new provinces of the
Punjab, e.g., suits for partition of property, succession,
enf orcenent of nortgages and declarations of title under the
provi si ons of the Punjab Land Revenue Act. Greater
uncertainty would have arisen.in cases where decrees of
original courts” were under appeal in districts and stil
nore in suits where prelimnary decrees had been passed and
final decrees remmined to be nade. Even in cases of a
matrimonial _or testamentary nature, in cases dealing wth

guar di anshi p and cust ody of i nfants, mai nt enance,
restitution of conjugal rights and suits of a like nature
the absence of a provision like art. 4 of the Oder would
have created alnmpst ~unsurnountable difficulties. These
cases are illustrative of the various kinds of proceedings
which had to be provided for. I'n~order to overcone

difficulties and renpve doubts and hardshi ps the Order was
made by the CGovernor-General in such general terms using
| anguage of wide anplitude. Thus the necessity to start new
proceedi ngs, pay fresh court fees and have fresh trials was
obvi at ed.

This interpretation is strengthened by reference to crimna

cases. The jurisdiction of crimnal courts under Chapter XV
of the Crimnal Procedure Code is dependent upon variety of
circunstances any one of themcould give rise to the
conflict of jurisdictions. One of the sinplest case would
be the trial of an offender where a case was transferred

fromone district to another and the two districts fell into
different provinces. Hs trial could not - be continued
without c¢l. 1 of art. 4 nor conviction becone effective

wi thout cl. 3. The absence of a provision like art. 4 of the
O der would lead to inconvenience if not conf usi ng
situations in cases where a person could, under the Crimna
Procedure Code, be tried in different courts of the two
Punjabs and the rules of International Law supervened.
Instances could be multiplied in regard to crinminal cases
where but for the wi der neaning given

298

to the article the legality of the proceedings would have
seriously been jeopardized.

The third clause of art. 4 is couched in equally wde
| anguage and it had necessarily to be so and was neant to be
so, the object being remedial and to effectuate the orders,
decrees and sentences passed by courts. Wthout this clause
the first clause would have been of little purpose because
if the judgnments, decrees and sentences passed by courts of
one part of the Punjab were to be treated nerely as foreign
judgrments then the whole object of the Order woul d have been
def eat ed. It has to be enphasised that in the Oders
relating to the Federal Court and to the H gh Courts of
Cal cutta and Lahore which have been discussed in a previous
part of this judgnment effect was given to the judgnments and
orders of one court as if they were the judgnents of the
other court also and this was recognised in the judgment of
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the Federal Court in Mdnapare Zenmindary Co. Ltd. .
Province of Bengal & Ohers (1). Simlar words used nmnust,
in the absence of any indication to the contrary, receive
the same meaning and it is significant that Parliament has
used the same words in a later St at ut e- The I ndi an
I ndependence Paki stan Courts (Pending Proceedings) Act |X of
1952. which was passed to nake ineffective the orders and
decrees of Pakistan courts passed by virtue of the Specia
Orders wunder the Act for the continuance of proceedings in
courts in Bengal, Assam and the Punjab. By s. 3 of that Act
(I'X of 1952) it was provided: -
" Section 3. Notwi thstandi ng anything contained in any of
the orders referred to in s. 2, no decree to which the Act
applies shall be given effect to by any court or authority
in Indiain so far as such decree inposes any liability or
obl i gation on any CGovernment in India "
This recognises the force of art. 4(3) of the Oder and
there Jis no indication in that Statute that Parliament was
dealing with the limted territory contended for by the
respondent.
It was argued that the intention of c¢l. 3 of art. 4
(1) [1949] F.C. R 309.
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was that the court ‘passing the decree or order would be a
court of conpetent jurisdiction withins. 13 of the G vi
Procedure Code and the question of jurisdiction of the court
passing the decree would not be available ‘to the |osing
party, the submi ssion being that the word " effect " did not
nmean the same thing as " execute
It may be pointed out that the respondent never raised, at
the trial, the question of jurisdiction. He submitted
voluntarily to the judgnent of the Lahore Court and he can
at no later stage be heard to say that the judgnent is not
bi nding on him Cheshire on Private International Law, p.
140 (3rd Ed.). The word effect " is wider than the words "
enforce " or execute There are decrees which are not
executed in the ordinary sense of the termbut are given
effect to; e. ¢g., decrees for dissolution of “narriage,

restitution of conjugal rights and . injunction. In crimnmna
matters it would nean carrying out the sentence of the
court. It was for these reasons that the word " effect ™

was used in cl. 3 of arts. 3 and 4 of the Order. After the
partition all these courts situated in the two new provinces
of West Punjab and East Punjab becane foreign courts -qua
each other and therefore certain judgnments and sentences
passed and orders made in regard to certain cases in the
absence of the Order m ght no | onger have been effective.
As has already been stated it was to provide for these
difficulties and for renoving all doubts as to the juris-
diction of courts in the provinces which had cased to /exist
that art. 4 was pronul gated and a consequential <“provision
had to be made to give effect to these various decrees and
orders. That decrees passed in courts of one new province
of the Punjab were to be treated as if they were passed by
the courts of conpetent jurisdiction in the other new
Province of the Punjab is shown by the | anguage used and
particularly the words " court of conpetent jurisdiction
within that Doninion The use of the words is very
significant. Simlar words were used in cl. (3) of art.; 3
where also effect was, to be, given. to the orders passed
by, the Special Tribunal sitting in
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Lahore in regard to offences which m ght have been committed
anywhere in India. It has not been suggested that those

words were of lesser anplitude and did not make the
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conviction good in any part of India or Pakistan or the
conviction was ineffective anyWiere in those two Doninions.
It might be repetitive as an argunment but is equally
efficient in the case of cl. 3 of art. 4 as it was incl. 3
of the third article.

It was al so argued that a court of conpetent jurisdiction in

cl. 3 was used in the sanme sense as in International Law,
i.e., a court which has the right to adjudicate upon the
matter. In the context it can only nean the court as

envisaged in cl. 1 of art. 4 or a court of sinmilar and equa
or co-ordinate jurisdiction but exercising it wunder the
Cvil Procedure Code or Crimnal Procedure Code in either of
the Punjabs in the two Dom nions as the case may be. Thi s
woul d clearly show that the effect of art. 4(1) and (3) was
that all proceedings neaning all suits and other proceedings
woul d conti nue unaffected by the passing of the Act and the
setting up of two provinces of-West Punjab and East Punjab
and also that ~once a decree was passed. or sentence
pronounced by a court in either of the new provinces of the
two Dominions it was to be given effect to as if it was a
decree or-order passed by a court of conpetent jurisdiction
in the other Dom nion.

Submi ssion was then made that in cl. 2 of art. 4 reference
to any appeal or to the court which would have appellate
jurisdiction did not include the Federal Court of Pakistan
because it was not in existence at the tinme and the Federa
Court which cane into existence as aresult of the Federa
Court Order was a court of limted jurisdiction. The word "
appeal " there cannot be read as confined to only one appea
because the provision nmade for appeals is that it shall Ilie
in the court having appellatejurisdiction over the court as
if proceedings were instituted after the appointed day, and
for proceedings instituted after, the appointed day the
jurisdiction of the Privy Council had been conferred by the
| aws of Pakistan on the
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Federal Court of Pakistan. In these circunstances it would
be contrary to the intention of the words used in the / Oder
to restrict the appeals to the District Judge or to the High
Court but they nmnust be taken to include appeals to the
hi ghest court to which appeal s could be taken

It was then submtted that at the tinme when the suit ~was
filed the jurisdiction of the Federal Court was a limted
one and no such appeal as was subsequently taken could have
been taken to that court at that time. The Federal Court of
Paki stan was undoubtedly a court of appellate jurisdiction
over the courts including the H gh Courts even though its
jurisdiction fell under s. 205 of the Government of India
Act , 1935. The nmeaning of the words " appel | ate
jurisdiction " as used in cl. (2) of art. 4 of the Order is
not affected by the subsequent extension of restriction of
the jurisdiction of the court because the scope of the
appel late jurisdiction nmay vary fromtine to tinme but it
still remains appellate jurisdiction. See M dnapor e
Zem ndary Co. Ltd. v. Province of Bengal and Gthers (1).

The next question for decision is whether as a consequence
of evacuee legislation in Pakistan the appellant No. 2 | ost
his rights in the decree. The respondent contended that by
s. 6 of the Pakistan Adnministration of Evacuee Property
Ordi nance, 1949 (Act XV of 1949), the decree nust be taken
to have vested and be deened al ways to have vested in the
Custodian with effect fromMrch 1, 1947. The decree in
di spute was passed by the Senior Subordinate Judge in 1949
and no claimwas rmade by the Lahore Custodian of Evacuee
Property in regard to it nor is there any proof that he has
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done so up to the present. Under s. 13 it was open to the
Custodian to publish, by notification in the officia

gazette, this decree in the list of evacuee properties but
it has not been shown that that has been done. Section 11
of that Ordinance which was in the followi ng terns was how
ever relied upon by the respondent: -

" Section 11(1). Any anount due to an evacuee

(1) [21949] F.C.R 309.
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or payable in respect of any evacuee property, shall be paid
to the Custodian by the person liable to pay the same "

It is true that if the decree is evacuee property and has
vested in the Custodian then the Custodi an can cl ai m paynent
fromthe judgnent debtor. The appellant urged two points:-
(1) that the situs of the decree was the place where it
could be effectuated and therefore where the debtor resides
and (2) it was for the Custodian to decide as to whether it
was evacuee property or he had nade no such decision. | f
anything 'the  decree had never been treated as evacuee
property by the Custodian-and it could no |onger be so
treated because of s. 3 of the Pakistan (Admnistration of
Evacuee Property) Act, 1957 (XII of 1957), the rel evant part
of which is as foll ows: -

" Section 3(1). Property not to be treated as evacuee
property on or after 1st January, 1957 : Notw thstanding
anything contained in this Act, no person or property not
treated as evacuee or as evacuee property inmmediately before
the first day of January, 1957, shall be treated as evacuee
or, as the case may be, as evacuee property, on or after the
said date ". As to the situs of the decree M. Pritt relied
on certain English cases which deal with the situs of a con-
tract debt and referred to the following cases: " In re,
Russi an Bank for Foreign Trade (1); Sut her | and V.
Admi ni stration of German Property (1); *The Jupiter’ (3).
In this court in Delhi Coth & General MIIs Co. Ltd. wv.
Harnam Singh & Gthers (4) it was held that situs varies in
the case of sinple contract debts. At page 423 Bose, J.,
observed: -

" But when all is said and done, we find that in every one
of these cases the proper |aw of the contract was applied,
that is to say the law of the country in which its elenents
were nost densely grouped and with which factually the
contract was nost closely connected "

Applying these rules it would appear that the situs of a
contract debt would be where the defendant

(1) [1933] 1 Ch. 745.

(2) [1934] 1 K B. 423.

(3) [21927] P. 250.

(4) [1955] 2 S.C R 402.
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resi des. But it was submitted by the Ilearned Solicitor-
CGeneral that the situs of the decree or judgnment is where it
was recorded and reliance was placed on Attorney-Ceneral V.

Bouwen(1). According to Dicey's Conflict of Laws  (7th
Edition) p. 506, judgnment debts are situate where the
j udgrent is recor ded and accordi ng to Cheshire’'s

I nternational Law p. 456: -
" Wth regard to this theory there can, of course, be no
doubt that a debt is deened by English law to have a
definite locality of its own for several different purposes,
such as the exercise of jurisdiction, the paynent of death
duti es, and the grant of probate or of letters of
adm nistration ", and again pp. 519-520: -

" For the purposes of jurisdiction to make a grant of
probate or administration, however, it has |ong been settled
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with respect to chooses in action and titles to property
that judgrment debts are assets where the judgment is
recorded; |eases, where the land l|ies; specially debts,
where the instrument happens to be; and sinple contract
debts, where the debtor resides at the tinme of t he
testator’s death "

The authority for this is an observation of Lord Abinger, C
B., in Attorney-General v. Bouwen (1) from where this
passage has been taken. That was a case of a claimby the
Crowmn for probate duty on foreign securities held by the
testatrix at the tine of her death and the question for
deci si on was whether for the purposes of adm nistration they
were assets locally situate within the jurisdiction of the
Odinary. As they were sold and delivered by the executors
wi t hout doing any act outside the jurisdiction of the Odi-
nary, duty was payable -in_ England. The above quoted
observation was ~made in connection wth the l[imted
jurisdiction of  the Odinary. ‘Thus it appears that the
reason given by Lord Abinger for a judgnent or decree having
its situs where it is recorded is that it is normally
enforceable in the country inwhich it is given; for the
purposes of jurisdiction for the grant of probate, judgnent
debts are assets where the judgnent is recorded. But in the
present case by a fiction

(1) (1838) 4 AL & W 172; 150 E.R 1390, 1398.
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of law the decree is also decree of ‘a court of conpetent
jurisdiction in what was the Domi nion of India and now the
Union of India. Consequently the provision of the evacuee
law will not affect the rights of the appellant to execute
the decree in this country. ~Secondly for the -purposes of
jurisdiction to grant probate a judgnent debt may have situs
in the country where it was recorded but as was pointed out
by this Court in Delhi Coth & General MIls Case (1), the
nost densely grouping of elenents may al so have to be 'taken
into account and in the peculiar circunmstances of the
present case where the judgnment-debtor is residing and

domiciled in East Punjab where the judgment ~debt is
enforceable , the situs of the judgnent-debt would not only
be in Pakistan. Furthernore the judgnent-debtor” is an

evacuee qua Pakistan and his property, if any, ~nust have
equally vested in the Custodian and the only country where
the decree can be enforced will be in India.

No argunment was addressed in support of the finding of the
H gh Court that a transfer and non-satisfaction certificate
was necessary to execute the decree of the Federal — Court,.
In the viewthat | have taken of art. 4(1) and (3) no such
objection is sustainable. Even if Order 45, Rule 15, GCivi
Procedure Code may be inapplicable the H gh Court could and
shoul d have sent down the decree to the court of the Senior
Subor di nat e Judge, Sima, to execute the decree in
accordance with | aw

To sumup | amof the opinion that (1) the anmplitude of the
| anguage of art. 4 is not cut down by any words in the
article or in the Oder and therefore the decree of the
courts of West Punjab passed in proceedings pendi ng
i mediately before the appointed day are not foreign
judgrments in East Punjab and the Ilinited interpretation
contended for by the respondent is not sustainable. (2) The
decree of the Federal Court of Pakistan is covered by the
words " appellate jurisdiction " incl. 2 of art. 4 of the
Order. (3) The word " effect " incl. 3 of art. 4 is of wide
connotation and is not equivalent to 'being enforced by
suits on a

(1) [1955] 2 S.C.R 402.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 30 of 30

305
foreign judgnent. (4) Clause 3 of art. 4 is in the nature of
a deem ng cl ause and nmakes the decree of the Pakistan court
(West Punjab) a decree of a court of competent jurisdiction
in East Punjab (India). (5) Situs of the decree is not in
Paki stan al one but the legal fiction applies to that also,
and (6) the evacuee A laws of Pakistan do not affect the
ef fectiveness of the decree in India.
I would therefore allowthis appeal and set aside the
judgrment and order of the Hi gh Court. The appellants wll
have their costs throughout.
BY COURT: In view of the majority Judgnent, the appeal is
di sm ssed with costs.

Appeal dism ssed




