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ACT:
Sales Tax on 'the sale of “lottery tickets - The

Tam | nadu General sal es Tax Act, 1959 amendi ng section 59(2)
and the West Bengal Taxation Laws (second anendnent) Act,
1984 nmking appropriate additions to sections 5(1) (aa),
5(1) (dd), 5(2) (a) (vb) and 5(2) (v) (iva) to the Benga
Fi nance (Sales Tax) Act, 1941 are wthin the legislative
conpetence of the State Legislature and covered by entry 54

of List Il in the Seventh Schedule Concept of a lottery,
lottery ticket, "goods", "sale", "novable property” and
"“i nmovabl e property" - Whether the sale of a lottery ticket

i nvolves a transfer of property in goods and therefore a
sale of goods - Constitution of India 1950, Article 36(12)
read with sections 2(j) and 2(n) of the Tam1 Nadu GST Act
and sections (d) and (g) of the bengal Act section 2(7) of
the Sal e of Goods Act, section 3 of the Transfer of Property
Act and section (26) of the General C auses Act - \Wether M
219 dated 31.3.194 of the Tam| Nadu governnent is
discrimnatory and violative of Article 14 .and 34(9) of the
Constitution.

HEADNOTE:

The subject of lotteries" organised either- by the
CGovernment of India or by the Government of a State falls
within the Union List (Entry 40 of List 1) but in the
absence of any |aw having been enacted by the Parlianent on
the subject the running of lotteries could be tone by the
CGovernment of various States only under Article 258(1) of
the Constitution on entrustment of that function by the
Union to the concerned State. By virtue of that power
entrusted to themby Presidential orders, the Governnent of
Tam | Nadu and the Governnent of West Bengal organised a
State lottery by sponsoring a haole scheme ant framng
appropriate Rules in that behalf. nme State Governnents were
al so desirous of levying sales tax on the sale of the
lottery tickets by placing the incidence thereof on every
deal er selling such tickets within the State.
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In the State of Tami|l Nadu, by a Notification GOP No.
77 state January 28, 1984 issued under section 59 of the
Tam | Nadu GCeneral Sales Tax Act, 1959 the State Government
inserted an
343
Entry 163 in the First Schedule to the Act whereby lottery
tickets were brought within the purview of the charge ant
tax at Athe rate of 20%was levied on the sale of such
tickets at the point of first sale in the State." This
Notification was later followed by a regular |egislative
amendnment made in the Act as required by section 59(2).
Under the Raffle scheme 80 promulgated, the first sale of
lottery tickets i ssued - t hereunder was by the State
CGovernment of Tam| Nadu to various licenced agents, whole
salers, stockists etc. ant the State Government becane
liable to pay sales tax as the first dealer. Therefore, the
Fi nance (Raffle) Department of- the State CGovernnent issued
Notification GOMs No. 219 on March 31, 1984 bringing into
force certain arrangenent where under while retaining the
sale price of the ticket at its face value the tax was not

passed on- to the licenced dealer or to purchaser; in other
words effectively exenption from paynment of sales toy was
granted to the purchaser. Shri  H.  Anraj the comon

petitioner, in both the wit petitions filed under Article
32 of the Constitution, who has been carrying on business in
the State of Tamil /Nadu as a dealer in ‘lottery tickets
i ssued by the Bengal Government of ~Bhutan, the State of
Assam and various 'other |lotteries, has challenged the
validity of both the levy of sales TOY on the sale of
lottery tickets as  also the exenption granted under
Notification GOVs 219 dated 31.3.1984.

In West Bengal, the State Legislature promulgated the
West Bengal Taxation Laws (second anendnent) Act, 1984
wher eunder by rmaking appropriate  anendnments (by 'way of
additions) to sections 5(1)(aa),5(1)(dd),5(2)(a) (vb) and
5(2)(v) (iva) of the Bengal Finance (Sales Tax) Act 1941
sales tax at the rate of 20%was levied on the taxable
turnover of every dealer in regard to the sale of lottery
tickets. By a Notification No. 1020 FT dated March 29, 1984
the levy inposed under the aforesaid anendnent w 8 brought
into force with effect fromMay 1, 1984. By a wit petition
filed in the Calcutta high Court the appellants (being three
petitioners who carry on business in the State of W . t
Bengal as agents and stockists of wvarious lotteries
organi zed by different States including the State of West
Bengal changed the validity of the aforesaid amendnents nade
in the Bengal Finance (sales Tax) Act, 1941 whereunder sales
tax has been levied on the sale of lottery tickets
substantially on the ground that a lottery ticket when sold
represented an actionable claim and not "goods" and such a
transaction being nerely a sale of a chance to win a prize
inthe draw was not exigible to sales tax and, therefore,
the anmendments made were beyond the |egislative
344
conpetence of the State Legislature, as Entry 54 of List Il
in the Seventh Schedul e aut horises |legislation |evying sales
tax only on the sale or purchase of goods"; the matter
ultimately went before a Division Bench of that Court which
by its judgment and order dated August 14, 1984 dism ssed
the wit petition upholding the constitutional validity of
the amendnents in question as also the Ilevy inposed
thereunder. In substance the high Court canme to the
conclusion that lottery tickets were not actionable clainms
but "good" within the definition of that expression given in
the Bengal Finance (Sales Tax) Act, 1941 and therefore, the
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State Legislature was conpetent under Entry 54 of the List
Il to enact the concerned anendnents |evying sales tax on
the sale of lottery tickets. Hence the appeal by specia
| eave.

The following contentions were raised on behalf of the
selling agents; (i) the levy of sales tax on the sale of
lottery is not valid on the sole ground of lack of
| egi sl ative conpetence on the part of the concerned State
Legi slatures (ii) under the charging provision contained in
both the Acts (section 3 of the Tami| Nadu Act 1959 and
section 4 of the Bengal Act 1941) the taxable event is the
sal e of goods (here lottery tickets) and the levy is inposed
upon the taxable turnover of every dealer in regard to the
sales of lottery tickets and therefore, quite clearly, each
of the State Legislature has purported to act in the
exercise of its own taxing power under Entry 54 of the List
1, which enables legislation inmposing a tax, inter alia on
"sale of goods". It is well settled that the expression sale
of goods" has to be construed in the sense which it has in
the I ndian Sal e of Goods Act, 1930 and goods" under section
2(7) thereof —conprises within its ~scope every kind of
novabl e property but specifically excludes actionable claim
The essence of lottery being a chance for a prize for a
price the sale of lottery tickets is not a sale of goods and
therefore, the levy of sales tax on sale of lottery tickets
woul d be beyond the  ambit of Entry 54 of List [II; (iii)
Alternatively, a lottery ticket is an  actionable claimas
defined in section 3 of Transfer of Property Act or a chose-
in-action known to English Law, the ticket itself being
merely a slip of paper or nenorandum evidencing the right of
the hol der thereof to claim or receive a prize if
successful, in the draw and therefore the inpugned levy is
outside Entry 54 of List Il; (iv) So far as the Madras Act
is concerned the State Government’s Notification GOVs. No.
219 dated March 31, 1984 is discrimnatory and viol ative of
Article 14 and Article 304 (a) of the Constitution inasmuch
as thereunder the burden of sales
345
tax, sur-charge and additional sur-charge is prohibited to
be passed on to the purchaser of Tam | Nadu lottery Tickets
while there is no such simlar treatnent given to the
lottery tickets of other state which are being sold in the
State of Tam | Nadu thereby putting the sale of  other
lottery tickets at a serious disadvantage. The respondents
refuted the validity of the grounds and contended: (i) for

deciding the | egi sl ative conpetence of . ~the i mpugned
Amendnents | evying sales-tax of lottery tickets, apart from
Entry 54 of List 1l ("taxes on the sales or | purchase of
goods") Entry 62 of List 1l ( Taxes on....betting and

ganbling ) nust be 1|ooked into. If the dealer’s contention
were correct that lottery is a chance and when'a lottery
ticket is sold it is a chance that is sold, then the tax in
the present case would be a tax on betting and ganbling and
the sane has to be levied in the case of lottery tickets at
the time of the sale of the tickets because it is at that
time that betting takes place and as such the inpugned
Amendnents would fall under Entry 62 of List |Il; (ii) a
lottery ticket 1is "goods" wthin the definition of that
expression given in the tw Acts as also in the Sale of
Goods Act, 1930 and not purely an actionable claim (iii) a
sale of a lottery ticket confers on the purchaser two rights
(a) a right to participate in the draw and (b) a right to
claima prize if successful in the draw and though the
latter may be an actionable claim the forner constitutes
beneficial interest in the novable property (incorporeal in
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character) in possession of the holder of the ticket and
hence goods capable of being possessed and bought or sold;
and (iv) as regards the exenption granted by the Tami | Nadu
CGovernment under Notification No. GOVMs. 219 dated March 31
1984 the circunstance that the Tami | Nadu Governnment deci ded
not to pass on the sales-tax to the purchaser CAN T
invalidate the sane as falling under Article 14 or Article
304 inasnmuch as it is open to a dealer not to pass on the
burden to the purchaser and bear it hinself and further it
is also open to all other State Governments who run
lotteries to elect not to pass on the sales-tax to the
purchaser of their lottery tickets.

Dismssing the appeal and allowing the wit petitions
in part, the Court
N

HELD: (Per Tul zapurkar, J.) 1.1 The Amendnents nade to
the Tami| Nadu General ~Sales Tax Act, 1959 and the Benga
Fi nance (Sal es Tax) Act, 1942 inposing a levy for the first

time on such sales of lottery tickets fall wthin the
| egi sl ative conpetence of the concerned State Legislature
under Entry 54 of List Il in the Seventh Schedule. [374 A-Db]
346

1.2 The lottery tickets to the extent that they
conprise the entitlement to participate in the draw are
"goods" properly 80 called, squarely falling wthin the
definition of that expression as given in the Tam | Nadu
Act, 1959 and the Bengal Act, 1941 and to that extent, they
are not "actionable clains" and in “every sale thereof, a
transfer of property is involved. [373 GH 374 Al

1.3 From a conbi ned reading of section 2(7) of the Sale
of Goods Act and section 3(26) of the General C auses Act,
1897, it is clear that when section 2(7) of the  Sale of
goods Act defines "goods" as neaning "every kind of novabl e
property other than actionable claims and noney, the
expression "novable property occurring therein nust nmean
property of every description except inmovable property.
Since lottery tickets cannot  be regarded as inmovable
property, but would, therefore, be immvable property and as
such they will fall within the expression 'goods™. [364 C- E]

2.1 Whether by reason of a sale of lottery ticket
nerely a contractual docunment cone into existence or along
with the delivery of such a ticket to the purchaser on
paynment of price by himsone rights are transferredto the
purchaser nust depend upon the intention of the parties, the
node of issued such ticket and the rules governing the
Raffle Scheme. Even proceeding on the ‘assunption that
lottery ticket are contractual documents that fact cannot
mlitate against the tickets being goods and certain rights
thereunder being transferred to the purchaser. [365 D-F]

2.2 The delivery of a lottery ticket issued under the
rules governing the Raffle Scheme in the instant case to a
purchaser thereof 18 obviously not a mere contract creating
an obligation or right in personam between parties to it,
but would be in the nature of a grant. [366 C- D

2.3 1t is well settled that rights and benefits arising
under agreenments in the nature of a grant, unless or a
personal nature, partake of the character of personalty as
opposed to realty act therefore, novable property, capable
of being assigned or transferred. As opposed to persona
rights, like life, liberty or reputation, these would be
proprietory rights and benefits and hence includible in
property. In the case of agreenments in the nature of a
grant, the right or benefits arising thereunder would be
property nore so when a party thereto has becone entitled to
the sane on perfornmng his part of the contract and in fact
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such rights or benefits would al so be assignable. 1366 D-E

367 B-C

347

Swami Mot or Transport (P) Ltd. and Anr. v. Sr
Sankeraswanmi gal Mutt and anr [1963] Suppl- 1 SCR 282 at 306
- 307 mnm's Anwar khan Mehboob & Co. v. State of Mdhya
Pradesh and ors., 1966] 2 SCR 40 at 49-52 distingui shed.

2.4 In every Raffle Schenme based on the sale of lottery
tickets, sinmlar to the schenmes sponsored by each of the'e
two State in this case, a participant is required to
purchase a lottery ticket by paying a price therefor (the
face value of the tickets and such purchase entitles himnot
nerely to receive or claim a prize in the draw, if
successful but, before that, also to participate in such
draw. In other WORDS, a sale of a lottery ticket confers on
the purchaser thereof two right (a) a right to participate
in the draw and (b) a right to claima prize contingent upon
his being successful in the draw. Both woul d be beneficia
interests in _no cable property, the former "in presenti”,
the latter ~"in futuro depending on a contingency. Lottery
ticket, not as physical _articles, but as slips of paper or
menor anda evi dence not one but both these beneficia
interests in novabl e property which are obviously capabl e of
being transferred, ~assigned or sold and on their transfer,
assignment or sale both these beneficial interests are made
over to the purchaser for a price. [367 D F]

The two entitlenments which arise on the purchase of a
lottery ticket are of a different character, inasnmuch as the
right to participate arises in-presenti, that is to say it
is a choate or perfected right in the purchaser on the
strength of which he <can enforce the holding  of the draw
while the other is inchoate right which is to naterializes
in future as and when the draw takes place dependi ng upon
his being successful in such draw.” Moreover, on the date of
the purchase of the ticket, the entitlenment to participate
in the draw can be said to have -been delivered unto-the-
possessi on of the purchaser who would be enjoying It from
the time he has purchased the ticket and as such it woul d be
a chose in possessing while the other would be an actionabl e
claimor a chose-in-action. Thus a transfer of the right to
participate in the draw which takes place on the sale of a
lottery ticket would be a transfer of beneficial interest in
novabl e property to the purchaser and therefore, anmounts to
transfer of goods and to that extent it is no transfer of an
actionable claim to the extent that it involves a transfer
of the right to claima prize depending on a chance it wll
be an assignnent of an actionable claim Wen a purchaser
purchases a lottery ticket he pays consideration (price) nor
nerely for the
348
right to claimin future a prize in the draw but-also for
the right in presenti to participate in the draw, that is to
say not one but tw distinct rights are transferred to the
pur chaser and therefore, the contention that the two
together constitute a single right cannot be accepted. [367
G H, 368 A-d]

Jones v. Carter, 8 QB. 134 = English Reports Vol. CXV
pp. 825-826; Kind v. Connare & Anr., 61 CLR 596 at 607
quoted wi th approval .

2.5 The analogy of capital issue by a Joint Stock
Conpany is wholly inappropriate. The capital issue by a
Joint Stock Conpany 18 governed by the provisions of the
Conpani es Act and Menorandum and Articles of Association of
the conpany (whereunder no conpany can subscribe to or
purchase its own shares since it amounts to reduction of
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capital) whereas the issue of lottery tickets would be
governed by a Raffle Schene and the Rules framed therefor by
the pronoter (who in the instant case happens to be a State
Covernment) containing provisions entirely different from
those governing issue of share capital. Moreover, the
agreement that comes into existence as a result of the sale
of a lottery ticket by a pronoter to a buyer is in the
nature of a grant conferring the two rights (the right to
participate and the right to claim a prize if successful)
upon such buyer; if this be the true nature of the agreenent
it inplies that both the right come into exi stence and are
with the pronoter no sooner a Raffle Schenme together with
the Rules governing it (Rules which fix the nunber of series
to be issued, the number of tickets in each series, the
manner of holding a draw , the nunber and the terns on which
the prizes to be awarded, etc. etc.) is sponsored, published
and the tickets are offered for sale and these rights are
transferred upon the sale of the ticket to the purchaser
The nere /fact that under the Rules the pronoter 18 di sabl ed
fromparticipating in the draw or fromclaining a prize in
such draw does not nmean that these right do not cone into
exi stence or are not wth the pronoter before the actua
sale of the tickets to the buyer nor does It nean that these
right come into existence for the first tine only upon the
sale of the ticket to the buyer. Such disability inposed
upon the pronoter by the Rules 18 necessary to create
confidence in the participants about the promoter’s
bonafides in the Raffle Schene and prevents the Schene being
viewed as a fraudulent or fishy affair. In_ other words a
transfer of the rights fromthe pronmoter (grantor) to the
buyer (grantee) is clearly involved in the saleof a lottery
ticket. [369 CGE 370 DDH, 371 A-D]

349

Further this right to participatein the draw under a
lottery ticket remmins a valuable right till the draw takes
place and it is for this reason that |Iicence agents or
whol esal ers or deal ers of such tickets are enabled to effect
sal es thereof till the draw actual ly takes place and as such
till then the lottery tickets constitute their stock-in-

trade and therefore a nerchandise. In other words, lottery
tickets not as physical articles but- as slips of paper or
menor anda evidencing the right to participate in the draw
nmust in a sense be regarded as the deal er’s nerchandi'se and
therefore, goods, capable of being bought or sold inthe
market. They can also change from hand to hand as goods.
Therefore, for the purpose of inposing the levy of sal es-tax
lottery tickets conprising the entitlement to a right to
partlypate in a draw wll have to be regarded as "goods

properly so called. [371 D-H, 372 Al

United States v. Moulder, (178) (Second series) Federa
Reports 593 at 594 quoted with approval.

2.6 It is true that this entitlenent to a right to
particlepate in the draw is an entitlenent to beneficia
interest which 18 of incorporeal or intangible nature but
that cannot prevent It frombeing regarded as goods. |If
i ncorporeal right 1like copy right or an intangible thing
like electric energy can be regarded as goods expiable to
sales tax there is no reason why the entitlenent to a right
to participate in a draw which is beneficial interest in
novabl e property of incorporeal or intangible character
shoul d not be regarded as 'goods’ for the purpose of |evying
sales tax. Lottery tickets which conprise such entitlenent
do constitute the stock-in-trade of every dealer and
therefore his nerchandi se which can be brought and sold in
the market. Lottery tickets conprising such entitlenent,
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therefore would fall within the definition of "goods" given
in the Tam | Nadu Act and the Bengal Act. [372A; 373 L-QG

Comm ssioner of Sales Tax, MP. v. Madhya Pradesh
El ectricity Board, Jabal pur, 11969] 2 SCR 939 appli ed.

A. V. Meiyappan v. Comm ssioner of Comrercial Taxes
Madras , AR 1969 Madras 284 approved.

(The Court applied non-liquet on the alternative
submi ssion that |I|egislative conpetence for enacting the
i mpugned Anendnents would also be there wunder Entry 62 of
List Il in the & Seventh Schedul e of the Constitution.)

350

3.1 The inpugned Notification GOvs. 219 dated March 31
1984 issued by the State Governnent of Tami| Nadu is clearly
violative of Article 301 read with Article 304 (a) of the
Constitution. [374 C]

3.2 In AT.B. Mehtab Majid and Co.’s case [1963] Suppl
2 SCR 435, the Suprene Court ~held that taxing |l aws can be
restrictions on trade, commerce  and intercourse, if they
hanpered free  flow of trade and if they are not what can be
terned to be conpensatory tax on regulatory neasure; that
sal es tax - of the kind under consideration could not be side
to be a measure regulating any trade or a compensatory tax
levied for the use of ‘trading facilities; that the sales tax
whi ch had the effect of discrimnating between goods of one
State and goods of 'another may affect the free flow of trade
and it wll then offend against of Article 304 but will be
valid only if it | cones within the terns of ‘Article 304(a).
Here, the real question is whether the direct and i nmedi ate
result of the inpugned Notification is to impose an
unf avorabl e and discrimnatory tax burden on the inparted
goods (here lottery tickets —of other States) when they are
sold within the State of Tami| Nadu as agai nst indi genous
goods (Tami | Nadu Governnent lottery tickets) when these are
sold within the State from the pointt of view of the
purchaser and this question has to be considered fromthe
nor mal busi ness or commercial point of view and indi sputably
if the question is so considered the inpugned Notification
will have to be regarded as directly and inmmediately
hanpering free flow of trade, commerce and intercourse
Discrimnatory treatment in the matter of |evying the sales
tax on i ported lottery tickets which are simlar to the
ones issued by the State Governnent so as to hanper free
flow of trade, commerce and intercourse is wit largeon the
face of the inpugned Notification. 1378 DH, 379 A

Atiabari To Co. Ltd. y. The State of Assamand Os.,
[19611 1 SCR 809; A T.B. Mehtab Mjid and Co. v. State of
Madras and Anr., [1963] Supp. 2 SCR 435; A. Hajee Abdu
Shakoor and Conpany. v. State of Madras, [1964] 8 SCR 217;
State of madras v. N. K Nataraja Mudaliar, [1968] 3 SCB 829;
Guruvai ah Naidu & Sons v. State of Tanmi|l Nadu & Anr., 38 STC
565 fol | owed.

(Per Sabyasachi Mukharji, J.) (Concurring)

1.1 Both under the rel evant provisions of the relevant
Tam | Nadu Act and the West Bengal act, in order to attract

the levy of sales-tax, there nust be sale of goods i.e.
transfer of property. In other words , both these Acts
i nsist transfer of

351

property in goods. Article 366(12) of the Constitution gives
an inclusive definition of "goods" indicating thereby

goods" includes all materials, commodities and articles.
Therefore, there nust be transfer of property in the goods
for a price, the concept has the sane neaning which it has
under the Sale of Goods Act, 1930- [379 E]

1.2 "Grant"” is an agreenment of sone sort which creates
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rights in the grantee ant an agreement which transfers
rights my be terned as assignnment, but it cannot be said
that such a grant/right, nanely, the right to participate in
the draw, in the facts ant circunstances of the case,
existed in the grantor. [379 G H, 380 A

Under the rules, the promoter is not able to
participate in the draw or claim a prize in such a draw
Therefore, the right that is transferred to the purchaser of
lottery ticket is not the sanme right which was existing in
the grantor, in this case the pronoters. By the sale by the
pronmot er and purchase by the grantee of the ticket, there is
no transfer of the sane property namely the property which
existed in the grantor nanely disability fromparticipating
in the draw which is granted to the purchaser or the grantee
of the lottery ticket. The transfer of right from the
promoter-grantor to the buyer-grantee is involved in the
sale of a lottery  ticket but, . the issue whether it is
transfer of the same right which the promoter or grantor had
or a larger or greater right created by the factum of
transfer in favour of the grantee is a point of sone
conpl exity and there is no easy solution. However, the State
can create such right for the first time and such transfer
of the right by the State as a pronoter would anmount to a
transfer of property and being in consideration of a price
can be sale of goods. The right to participate in the draw
under a lottery ticket remains a valuable right till the
draw takes place and it is for this reason that |icence
agents or whole-salers or dealers of such tickets are
enabled to effect sales thereof till the draw actually takes
pl ace and therefore lottery -tickets, not as physica
articles but as slips of paper or nenoranda evidencing the
right to participate in the draw can be regarded as dealer’s
mer chandi se and therefore goods which are capabl e of being
bought or sold in the market. [380 D-H 381 A-D

1.3 The anal ogy of capital issue by Joint Stock Conpany
is not appropriate. [381 A

JUDGVENT:

ORIG NAL JURI SDICTION : Wit Petitions Nos. 435 and 436
of 1985.
352

(Under Article 32 of the Constitution of India)

AND

G vil Appeal No. 4099 (NT) of 1984.

Fromthe Judgment and Order dated 14.8.1984 of the
Calcutta high Court in Cvil Rule No. 6431 (W of 1984.

Soli J. Sorabjee, K Srinivasan, N B.B. Raju and Vi neet
Kurmmar for the Petitioners in WP. No. 435 of 1985

Y.S. Chitale, Vineet Kumar and K Srinivasan for the
Petitioners in WP. No. 436 of 1985.

K. Parasaran, Attorney General and A V. Rangamfor the
Respondent in WP. Nos. 435-36 of 1995

K. K. Venugopal, Vinal Dave, Mss Kailash Mehta and Ms.
Neel am Kal si for the Appellants in C.A No. 4099 of 1984.

N. Gooptu and H K Puri for the Respondent in C A No.
4099 of 1984.

The foll owi ng Judgnments were delivered

TULZAPURKAR, J. These Wit Petitions and the G vi
Appeal raise a commpn question of |aw, nanely, whether sales
tax can be levied by a State Legislature on the sale of the
Lottery Tickets in the concerned State?

The facts giving rise to the aforesaid question lie in
a narrow conpass and in the wit petitions the question
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arises out of the levy inposed for the first time on such
sales of lottery tickets by an amendnment nade in the Tam|
Nadu General Sales Tax Act 1959 with effect from January 28,
1984 while in the civil appeal it arises out of a simlar
| evy inposed for the first time by making suitable
amendments in the Bengal Finance (Sales Tax) Act, 1941 with
effect from May 1, 1984.

I ndi sputably the subject of "Lotteries" organised
either by the Governnment of India or by the Governnent of a
State falls wthin the Union List (Entry 40 of List 1) but
in the absence of any law having been enacted by the
Parliament on the subject the running of lotteries could be
done by the Government of wvarious
353
States only wunder Article 258(1) of the Constitution on
entrustnent of that function by the Union to the concerned
State. Accordingly at the instance of the Tam | Nadu
CGover nment. whi ch~ proposed to organise its own State Lottery
the Central Government entrusted that function to the State
CGovernment by neans of a Presidential Order dated Cctober
27,1971, the operative part whereof ran thus:

"Now, therefore, the President is pleased to
permt the ~Governnent of Tam| Nadu to conduct a
state lottery, ~subject to the condition that the
tickets of the lottery shall not be sold in any
other State wi t hout the perm ssion of t he
Governnent of that State.
The President is further  pleased to entrust the
Government. of Tami| Nadu wunder clause (1) of
Article 258 of the Constitution  the executive
power of the Union in respect of ‘lotteries
organi sed by that Governnent.
Pursuant to the aforesaid Presidential O der the Governnent
of Tami| Nadu organised a State Lottery by sponsoring a
Raffl e Scheme and fram ng appropriate Rules in that behalf.
The State Governnent was al so desirous of |evying sales tax
on the sale of the lottery tickets by placing the i'ncidence
thereof on every dealer selling such tickets w'thin the
State and for that purpose by a Notification GO P. No. 77
dat ed January 28, 1984 issued under s. 59 of the Tam | Nadu
CGeneral Sales Tax Act, 1959 the State Government inserted an
Entry 163 in the First Schedule to the Act whereby |lottery
tickets were brought within the purview of the charge and
tax at the rate of 20% was levied on the sale of such
tickets "at the point of first sale in the State".  This
Notification was later followed by a regular |egislative
amendment made in the Act as required by s.59(2). Presumably
this was done in the exercise of its own independent taxing
power under Entry 54 of List Il in the Seventh Schedule to
the Constitution. |t seens that under the Raffle Schenme so
promul gated the first sale of lottery tickets |issued
thereunder was by the State CGovernment of Tamil Nadu to
various |licensed agents, whole salers, stockists etc. ant
the State Government becane liable to pay sales tax as the
first dealer. Therefore, the Finance (Raffle) Departnent of
the State Governnent issued a Notification GOV No. 219 on
March 31, 1984 bringing into force certain arrangenent
wher eunder while retaining the sale price of the
354
ticket at its face value the tax was not passed on to the
licenced dealer or to purchaser; in other words effectively
exenption from paynment of sales tax was granted to the
purchaser. Shri H. Anraj the common petitioner in both the
wit petitions, who has been carrying on business in the
State of Tam lnadu as a dealer in lottery tickets issued by
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the Royal Governnent of Bhutan, the State of Assam and
various other lotteries, has challenged the validity of both
the levy of sales tax on the sale of lottery tickets as al so
the exenption granted under Notification GOMs 219 dated
31. 3.1984.

Presumably on the entrustnent of the function of
conducting a State Lottery by the Union Governnment under a
simlar Presidential Oder the Government of West Benga
organised its own lottery by sponsoring a Raffle Schene and
fram ng appropriate Rules in that behalf and for the purpose
of levying sales tax on the sale of the lottery tickets the
State Legislature pronulgated the West Bengal Taxation Laws
(Second Amendnent) Act, 1984  wher eunder by maki ng
appropriate amendnents (by way of additions to sections
5(1)(aa), 5(1)(dd), 5(2)(a)(vb) and 5(2)(v)(iva) of the
Bengal Finance (Sal es Tax) Act 1941 sales tax at the rate of
20 was levied on the taxable ~turnover of every dealer in
regard to the sale of lottery tickets. By a Notification No.
1020 FT dated March 29, 1984 the |levy inmposed under the
af oresai d amendnents was brought into force with effect from
May 1, 1984. By a wit petition filed in the Calcutta high
Court the appellants (being three petitioners who carry on
business in the State of Wst Bengal as agents and stockists
of various lotteries organised by different States including
the State of West/ Bengal) challenged the validity of the
af oresai d amendnents / nade in the Bengal Finance (Sal es Tax)
Act, 1941 whereunder sales tax has been |evied on the sale
of lottery tickets 'substantially "on the ground that a
lottery tickets when sold represented an actionable claim
and not "goods" and such a transaction being nerely a sale
of a chance to wn a prize in the draw was not exigible to
sales tax and, therefore, the anendnents nmde were beyond
the legislative conpetence of the State Legislature, as

Entry 54 of the List Il in the Seventh Schedul e authori ses
| egislation levying sales tax —only on the sale or purchase
of "goods"; the matter wultimately went before a Division

Bench of that Court who by its(judgment and order dated
August 14, 1984 dismi ssed the wit petition upholding there
constitutional validity of the amendnents in question as
al so the |levy inposed thereunder. In- substance the high
Court came to the <conclusion that lottery tickets were not
actionable clains but 'goods’ within the definition of that
355

expression given in the Bengal Finance (Sales Tax) Act, 1941

and, therefore, the State Legislature was conpetent under
Entry 54 of List Il to enact the concerned anmendnments
Levying sales tax on the sale of lottery tickets.: Hence the
appeal

Counsel for the dealers have challenged the |levy of
sales tax on the sale of lottery tickets inposed under both
the enactnents, the Tanmi|l Nadu General Sales Tax Act, 1959
as amended and the Bengal Finance (Sales Tax) Act, 1941 as
amended principally on the ground of |lack of |egislative
conpetence on the part of the concerned State Legislatures.
Counsel pointed out that wunder the <charging provision
contained in both the Acts (s.3 of the Tami| Nadu Act 1959
and s.4 of the Bengal Act 1941) the taxable event is the
sal e of goods (here lottery tickets) and the levy is inposed
upon the taxable turnover of every dealer in regard to the
sales of lottery tickets and therefore, quite clearly, each
of the State Legislatures has purported to Act in the
exercise of its own taxing power under Entry 54 of List II.
But according to counsel Entry 54 of List 1l enables
| egislation inmposing a tax, inter alia, on "sale of goods"
that it is wellsettled that the expression "sale of goods"
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has to be construed in the sense which it has in the |ndian
Sal e of Goods Act, 1930 (vide Ganon Dunkerley's case),
[1959] S.C.R 379 at 416 "goods under sec.2(7) thereof
conprises within its scope every kind of novable property
but specifically excludes actionable claim that the essence
of lottery is a chance for a prize for a price, that a sale
of such a chance is not a sale of goods and therefore the
| evy of sales tax on sale of lottery tickets would be beyond
the anbit of Entry 54 of List Il. Alternatively, counse
contended that a lottery ticket is an actionable claimas
defined in sec. 3 of Transfer of Property Act or a chose-in-
action known to English |law, the ticket itself being nerely
a slip of paper or nmenorandum evidencing the right of the
hol der thereof to claimor receive a prize if successful in
the draw and therefore the inmpugned levy is outside Entry 54
of List Il. So far as the Madras Act is concerned Counse
for the wit petitioners raised a further contention that
the State Government’s Notification GOVs No. 219 dated March
31, 1984 'was discrinmnatory and violative of Art. 14 and
Art. 304(a) of the Constitution in as nmuch as thereunder the
burden of sal es-tax, sur-charge and additional sur-charge is
prohibited to be passed on to the purchaser of Tani| Nadu
Lottery Tickets while there is no such simlar treatnent
given to the Lottery Tickets of other States which are being
sold in the State /of Tami| Nadu thereby putting the sale of
the lottery tickets at a serious disadvantage.
356

On the other . hand the I|earned Attorney GCenera
appearing for the State of Tamil ~Nadu and counsel for the
State of West Bengal  strongly refuted thevalidity of the
grounds on which the levy of sales-tax on the sale of
Lottery Tickets was challenged by counsel for the deal ers.
For deciding the legislative conpetence of the inpugned
Arendnents | evying sales-tax of Lottery Tickets, apart from
Entry 54 of List Il ('taxes on the sale or purchase of
goods’) reliance was also placed on Entry 62 of List |11
(' Taxes on....betting and ganbling’) and it was urged that
if the dealers’ contention were correct that lottery is a
chance and when a lottery ticket is sold it is achance that
is sold, then the tax in the present case would be a tax on
betting and ganbling and the sane has to be levied in the
case of lottery tickets at the tine of the sale of the
tickets because It is at that tinme that betting takes place
and as such the inmpugned Anendrments would fall under Entry

62 of List Il. O course, the |learned Attorney General and
counsel for the State of Wst Bengal justified the inpugned
Amendnents under Entry 54 of List 11 by contending that a

lottery ticket was "goods" wthin the definitions of that
expression given inthe tw Acts as also in the Sale of
CGoods Act, 1930 and not purely an actionable claim as
contended for by Counsel for the dealers and hence -the |evy
on its sale was perfectly conpetent under that Entry, and in
this behalf the contention in substance was that a sal e of
lottery ticket confers on the purchaser two rights (a) a
right to participate in the draw and (b) a right to claima
prize if successful in the draw and though the latter nmay be
an actionable claim the forner constitutes beneficia
interest in the novable property (incorporeal in character)
i n possession of the holder of the ticket and hence ' goods’
capabl e of being possessed and bought or sold. As regards
the exenption granted by the Tam | Nadu Government under
Notification No. GOVs. 219 dated March 31, 1984 it was
contended that the circumstance that the Tanmi|l Nadu
CGovernment decided not to pass on the sales-tax to the
purchaser cannot invalidate the sane as falling under Art.
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14 or Article 304 inasmuch as it is open to a deal er not
pass on the burden to the purchaser and bear it hinmself and
further it 18 also open to all other State Governnments who
run lotteries to elect not to pass on the sales-tax to the
purchaser of their Lottery tickets.

As regards Entry 62 of List Il on which the reliance
was placed by learned Attorney General, counsel for the
deal ers have rejoined by saying that reliance on that Entry
for finding the legislative conpetence will be of no avai
for two reasons. First, if the tax was to be levied on
betting and ganbling the

357

chargi ng event ought to ‘have been the organising of the
lottery and the |levy should have been inposed on the two
State Governnents for having organised that activity by
undertaking the conduct of the lotteries and not on any
dealer selling lottery tickets. as is the case here; and

secondly, Entry 40 of List | is 'Lotteries organised by the
Governnment of ~India or the Governnent of a State’ while
Entry 34 of List 1l is '"betting and ganbling’ and it is well

settled that the latter does not include |otteries organised
by the Governnment of India or the Government of the State
which topic is specifically dealt with by the former (vide
Anraj v. State of ~Maharashtra, [1984] 2 S.C C. 299, and
therefore, the expression 'betting and ganbling’ in Entry 62
of the List Il nust be given the same neaning, that is; it
excludes State Lotteries and therefore under Entry 62 there
cannot be any power to levy tax on State Lotteries and such
construction of the relevant Entries is in consonance with
the constitutional schene as explained by ~this . Court in
Kerala State Electricity Board v. I|ndian Al um nium Conpany,
[1976] 1 S.C.R 552. 1In other words | egislative conpetence
if at all would be under Entry 54 of List 11 and unless the
sale of a lottery ticket involves a sale of goods the |evy
woul d be inconpetent being outside that Entry.
El aborating the main contention of |ack of |egislative
conpetence under Entry 54 of ‘List |Il, counsel /for the
deal ers have urged that since that Entry enables |egislation
| evying tax on 'sale of goods’ it is necessary to appreciate
the real concept of the expressions ’'goods’ ~'sale’
"lottery’ and ’lottery ticket’. Section 2(j) and 2(n) of
the Tam | Nadu Act defines 'goods’ and ’'sale" thus:
"2.(j) 'Goods’ neans all kinds of novable property
(other than newspapers actionable clainms, stocks
and shares and securities) and includes al
materials, comodities and articles; and al
growi ng crops, grass or things attached to, or
form ng part of the Iland which are agreed to be
served before sale or under the contract of sale;"
"2.(n) ‘Sale’ with all its granmatical variations
and cognate expressions neans every transfer of
the property in goods (other than by way of a
nort gage, hypothecation charge or pledge) by one
person or another in the course of business for
cash deferred paynment or ot her val uabl e
consi derations;" (Qher cl auses give extended
nmeani ngs which are not naterial).

358

Simlarly the expressions 'goods’ and 'sale’ are defined in

s.2(d) and (g) respectively of the Bengal Act thus:
"2(d) ’'goods’, includes all kinds of novable
property other than actionable «clainms, stocks.
shares or securities;
"2(g) 'sale’ nmeans any transfer of property in
goods for cash or deferred paynent or other
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val uabl e consideration...............
The term ’'goods’ is defined in s.2(7) of the Sale of Goods
Act, 1930 and so far as is material it means "every Kkind of
novabl e property other than actionable clainms and noney;"
and this definition read with s.4 of that Act clearly shows
that the concept of ’'sale of goods’ thereunder neans "a
transfer of property in the goods for a price".

Article 366(12) of the Constitution gives an inclusive
definition of 'goods’ which says

" ‘Goods’ includes all materials, commodities and

articles;"
and Article 366( 29A) i nserted by the Forty-sixth
Constitutional Anmendnent  Act, gives an extended neaning to
the concept of 'sale or purchase of goods’ while defining
the expression "tax on the sale or purchase of goods" but we
are not concerned with the extended nmeaning in this case and
only clause (a) thereof is material Wich runs thus -

"(29A) tax on the sale or purchase of goods

i ncl'udes

(a) a tax on the transfer, otherwise than in

pursuance of a contract, of property in any goods

for cash, deferred paynment or other valuable

consi der ati on;

On a proper reading of the aforesaid definitions
counsel urged that two significant aspects clearly energe
therefrom first, that sans the extended nmeani ng accorded to
the expression 'sale of goods’ (with which | am not
concerned in the instant case), the true concept of 'sale of
goods’ is that there nust be atransfer of property in the
goods for a price, that is to say the concept has the same
meani ng which it has under the Sal e of
359
CGoods Act 1930 and secondly, the expression 'goods’ covers
within its scope every kind of novable property but
actionable clains are specifically excluded from its
pur vi ew.

For the purpose of bringing out the real neaning and
concept of a 'lottery’ and 'lottery ticket’ counsel relied
upon the dictionary neani ngs of those expressions as al so on
certain decided cases. In Wbster’s Dictionary 'lottery’ is
defined as "a distribution of prizes by lot or chance". In
the Oxford New English Dictionary 'lottery  is defined as
"an arrangenent for the distribution of prizes by chance
anong persons purchasing tickets". |In Archibold s Crinina
Pl eadings 7th Edition (p.1345) 'lottery’ has been defined as
“"the distribution of prizes by ot or chance wthout the use
of- any skill." In Black’s Law Dictionary (5th Edition
p.853) it is defined thus:

"A chance for prize for a price. Essentia
elements of lottery are consideration, prize and
chance and any schene or device by which-a person
for consideration is pernmitted to receive a prize
or nothing as may be determ ned predom nantly by
chance." (Based on State v. Wassick, WVa.), 191
S.E. 2nd 283, 288.
In Edward H. Horner v. United States 37 Law Ed. 237 at 241
the Supreme Court of the United States quoted with approva
the following definition of ’lottery” contained in the
Century Dictionary:
"A schene for raising noney by selling chances to
share in a di stribution of prizes; nor e
specifically, a scheme for distribution of prizes
by chance anobng persons purchasing tickets, the
correspondi ngly nunber ed slips or | ots,
representing prizes or blanks, being drawn from a
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wheel on a day previously announced in connection
with the schene of the intended prizes. In lawthe
term ’lottery’ enbr aces al | schenes of
di stribution of prizes by chance, such as policy-
pl aying, gift exhibitions, prize concerts, raffles
at fairs, etc. and includes various fornms of
ganbling." (Very passage has been annotated in
"Words and Phrases’ Pernmanent Edition, Vol. 25 at
p. 446)

In Corpus Juris Secundum Vol. 54 at page 845 the three

essential elements of a lottery are stated thus:

360
"There are three elenents essential to the
exi stence of a lottery, nanel vy, chance,
consi derationand prize; if these three elenents
are present- the scheme is a lottery, otherwise it
is not........ ... If an essential element is
absent-the -scheme is not a lottery, regardl ess of
the notive for the ~omission, and, conversely if
all the elenents are present, the scheme is a
lottery, regardless of the fact that the purpose
of its sponsoris to increase his business."

In Volume 38, Anmerican Jurisprudence 2d at page 113 the

further statenent of lawin para 6 is:
"In order to conprise a lottery, these three
el ements or’ ingredients (nmentioned above) nust be
present; chance alone will -~ not do so, nor wll
chance even when coupled wth consideration. Nor
is the conbination of consideration and prize
sufficient alone.™

Rel i ance was al so placed on three English decisions,
nanely Bartlett v. Parker and Ors., (1912) 2 K B. 497, Hal
v. MWIliam (85) Law Tinmes Reports 239 and Kerslake v.
Kni ght, 133 Law Ti nes Reports 606, to show that in essence a
lottery involves a sale of a chance'to wina prize for
consideration. It 1is unnecessary to discuss in detail the
facts in each of the three decisions but it will suffice to
say that in each one of these cases the occasion to discuss
the essence of a lottery arose in the context of the pena
provisions contained in s.41 of the Lotteries Act 1823 and
the question that arose for decision was whether the
particul ar schene of distribution of prizes sponsored by the
concerned accused in three cases (each being a different
schene) constituted a lottery or not and whether a
conviction under the said s.41' was or could ~be properly
recorded agai nst them and was answered in the affirmative.

Ref erence was also made to a Full Bench _decision of
Madras High Court in Sesha Ayyar v. Krishna Ayyar, A l.R
1936 Madras 225, where in the context of the question
whet her a Kuri Chit Fund was a lottery or not the Full Bench
has enphasised the sanme three essential elenents that go to
constitute a lottery, nanely, (a) a prize or some advantage
inthe nature of a prize, (b) distribution thereof by
chance, and (c) consideration paid or prom sed for
pur chasi ng the chance.

Conming to the lottery ticket counsel pointed out that
the dictionary neaning of the word 'ticket’ is "a printed
card or a
361
pi ece of paper that gives a person a specific right, as to
attend a theatre, ride on a train, claimof purchase, etc.
(see A Webster) and lottery ticket has been defined in
"Words and Phrases’, Permanent Edition, Vol. 25A Suppl enent
at page 73 thus:

" 'Lottery ticket’ is token of the right to
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participate in pool. : Finster v. Keller, 96 Cal
Reptr. 241,249, 18 C. A 3d 836.

Further counsel pointed out howthe term’'ticket’ in the

context of lottery has been explained in the same vol une 25A
at page 491, nanely, "The termticket’, when speaking of the

sal e of lottery tickets is equivalent to chances. Sal onan
v. State 27 Ala. 26-30
3.

Counsel also strongly relied wupon Justice Cornish's
observation in the Full Bench decision of Madras Hi gh Court
in Sesha Ayyar V. Kri shan Ayyar (supra) to the effect,
Ti ckets of course are only the tokens of the chance
purchased, and it is the purchase of this chance which is

the essence of a lottery. Rel yi ng upon t he af oresai d
materi al counsel contended ' that a lottery ticket wll
have to be regarded nerely as a slip of paper or

menor andum  evi dencing the right of a holder thereof to
share /inthe pool or the distributable fund; it is nerely
a conveni ent node for ascertaining the identity of the
wi nner and the fact of paynent and, therefore, such a
ticket, though a physical article  cannot be regarded as
goods.

Havi ng thus brought out the concept of a lottery as
al so of a lottery ticket counsel for the dealers have
vehenently contended that a sale of a lottery ticket is
nothing nore than a sale of a chance to win a prize and
no transacti on of sale of novable property takes place or
is involved in the sale of a lottery ticket, the ticket
itself being merely a token of  the chance purchased and
therefore the levy of ~a tax on the sale ~of such chance

nmust fall outside Entry 54 of List Il and therefore the
i mpugned Anmendnents nmade in both the Acts would |ack
| egi sl ative conpetence. |In any event counsel urged that a

lottery ticket constitutes an _-inchoate right to receive
t he prize noney and therefore can at best be described
as a contingent interest in noney and it is well settled
that the expression 'goods’ does not include noney.

Wthout prejudice to the aforesaid contention counse
for the deal ers nade an alternative subm ssion. It was urged
t hat
362
assum ng without admitting that lottery tickets are regarded
as a kind of a novable property or sone kind of nerchandi se
they would be 80 only in alinited sense but in pithand
subst ance t hey are 'actionable clai ns’ ~which have been
expressly excluded from the definition of "goods’. In
this behalf reliance was pl aced by counsel on the
definition of an ’'actionable claim given in (s.3 of the
Transfer of Property Act 1882 and the following passages
appearing the Milla s T.P. Act (Sixth Edition) under the
headi ng ' Actionable O ains’ at pages 804, 805:

“I'n English |aw novable property was said to be
either in possession and enjoynent and therefore a
chose in possession; or out of possession, but
realizable by action, and therefore a chose in
action........ it (the term chose in action) is
also used to denote a docunent evidencing a right
or title. (like a ticket here) (p.804)

"Actionabl e clainms, therefore, include clains
recogni sed by the Courts as affording grounds for
relief either -

(1) as to unsecured debts or

(2) as to beneficial interest in novable property
in possessi on, actual or constructive - whether
pr esent or future, conditional or contingent.
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(p. 805)
Rel i ance was al so placed upon the decision in United States
v. Muieller, 178 (2d series) Federal Reports 593 at 594,
where the follow ng passage occurs:
"Conceding w thout deciding, that lottery tickets
are nerchandise, they are such only inalimted
sense. In a general sense they are nore in the

nature of chooses in action bei ng in sone
respects nmenoranda of conditional promises to
pay. (Also annotated in ’'Wrds and Phrases’

Per manent Edition, Vol. 25-A at page 491).

Simlarly, counsel relied upon an English decision in
Jones v. Carter, 8 QB. 134 English Reports Vol. CXV pp. 825-
826 where Lord Denman, CJ., took the view that the
assignment of a ticket in a Derby Sweepstake was an
assignment of a chose in-action (a decision annotated in
Hal sbury’s Laws of England, Fourth Edition, Volune 6 para
8(2) and in Stroud’s - Judicial  Dictionary Fourth Edition
Vol une' | at page 460 under the heading 'chose in
363

action’ ). It was submitted that a lottery ticket possesses
t he same character and woul'd therefore, be a chose-in-
action. Simlarly, it was pointed out that in King v.

Connare & Anr., 61 CL.R 596 at 607, Latham C.J., also
took the view that when a person buys a lottery ticket
fromthe conductor of the lottery there is an assignnent
of chose in action,

In view of above counsel urged that a sale of a
lottery ticket is ‘no nore than an assignment of an
actionable claim and no transfer of any property in goods
is involved and as such the inmpugned Anendnents suffer FROM
| ack of Legislative conpetence.

At t he outset I would like to point out that the
entire materi al on which reliance has been placed by
counsel for the dealers to bring out the real meaning and
concept of "lottery’ and "lottery ticket’ for the
pur pose of supporting their main contention, though
valuable as far as it goes is strictly irrelevant ‘and of no
assistance to decide the real issue arising in the case. It
cannot be disputed that true neaning of lottery as given in
al | the dictionaries as also the three essent i al
el ements requisite for a lottery as enunciated in- the
Ameri can deci sion, the three English decisions and the
Ful | Bench decision of the Madras Hi gh Court show that in
essence a lottery means a chance for a prizefor aprice
and that wunless all the three essential el ements are
present the scheme or the transaction would not anount
toa lottery. In fact the three English decisions dealt
with the guestion as to whether the concerned accused
wer e or could be properly convicted of a crimnal offence
and obvi ously the Court could not answer that question
in t he affirmative unl ess in each of the concerned
schenes all the three essential elements were present. In
the Madras case the essentials of a lottery came to be
considered in the context of the guestion whether a

Kuri  Chit Fund was a lottery or not. In the case, before
us the issue is a whether the raffle-schemes undertaken by
the two State Governnents are lotteries or not. |If that

were the issue the material relied wupon would have been
quite useful. Admttedly the raffle schenmes are lotteries
whi ch involve ganming. The issue before us is whether a sale
of a lottery ticket, whi ch unquesti onably i nvol ves the
sale of a chance to win a prize, is something / re and
conprises transfer of property in goods and therefore a
sal e of goods or not, 80 that a tax could be I|evied thereon
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under Entry 54 of List Il and in order to decide this
guestion the true concepts of ’'goods’', ’'sale', 'novable
property’ and 'inmovable property’ would be nbst naterial
364

Sec.2(7) of the Sale of Goods Act defines 'goods’ as
meani ng "every ki nd of novabl e property ot her than

actionable clains and noney". Clearly, t he expression
"novabl e property’ is used in contradistinctions with
"immovabl e property’. Section 3 of the Transfer of

Property Act gives a negative definition of inmovable
property saying that it does not include standing tinber,
growing crops or grass_ and is, therefore not of nuch

assi st ance; but s.3(26) of the General C auses Act,
1897 defines 'imovable property’ by stating that it shal
i nclude Iand, benefit to arise out of land, and things
attached to the wearth, ~or permanently fastened to
anyt hi ng attached to the earth , whil e ' movabl e
property’ is defined in s.3(36) thus:

"Movabl e property” shall rmean property of every

descri pti on, except inmovabl e property.
It is thus clear that when .2(7) of the Sale of Goods Act
defines ’'goods’ as neaning 'every kind of novable property
other than actionable clainms and nmoney’', the expression
"nmovabl e property’ ~occurring therein nust nean property of
every description except immovable property. Now it is
obvi ous that lottery tickets can by no stretch of
i magi nati on be regarded as i movable property but woul d,
therefore, be novable property and as such these will
fall within the expression goods . O course, questions
whet her these tickets constitute goods properly 80 called
or are slips of paper or nenoranda nerely evidencing the
right to claim a prize by chance and whether these are
actionabl e cl aims and hence excl uded fromthe concept of

goods will be considered presently. ~But it cannot be
di sputed that as opposed to i'mmovabl e property these
tickets would be novable property and woul d normal |y
qualify to fall within the expression "goods .

Si nce ' goods’ are defined to exclude actionable
claine it will be wuseful at this stage to refer to the

definition of "actionable claim as givenin 8.3 of the
Transfer of Property Act which runs thus:
"Actionabl e claim means a claimto any debt,

ot her than a debt secured by nortgage of
i movabl e property or by hypothecation or
pl edge of novable property, or to any beneficia
interest in novabl e property not in t he
possessi on, either actual or constructive, of the
claimant, which the Cvil Courts recogni se as
af fording grounds for relief, whether such debt or
benefi ci al i nterest be exi stent, accr ui ng,

condi tional or contingent.

365

This definition as analysed in Miulla s Transfer of Property
Act (at page 05 of the 6th Edition conprises two types  of
clains (a) a claimto unsecured debts and (b) a claim to
beneficial interest in novable property not in the
possessi on, act ual or constructive - whether present or
future, conditional or contingent. W would be concerned
not with (a) but with (b) in this case, and reading (b) it

is clear that if the beneficial i nterest in novable
property is not in possession of the claimant it will be
an actionable claimbut iif it isin his possession or
enjoynment it wll not be actionable claimbut a chose in

possessi on. Keeping the aforesaid aspects in view we proceed
to consider the questions whether lottery tickets are goods
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properly so called or whether these are actionable clains?
Counsel for the dealers contended that a Ilottery
ticket would stand in the sane category as a steanship-
ticket or a railway-ticket or a railway cloak-roomticket
or a cinema ticket, all bei ng purely contractua
docunents; in other words it was urged that delivery of a
lottery ticket evidencing the ternms and conditions of the
offer of a prize at the draw, on its acceptance by the
purchaser by paynment of price results nerely in bringing
into exi stence a contract and does not result in the
transfer of any rights fromthe promoter or the dealer to
the purchaser, nuch less of rights to property. It is not
possible to accept thi's contention; whether by reason
of a sale of a lottery ticket nerely a contractua
docunent come into existence or along with the delivery
of such a ticket to the purchaser on paynment of price by
himsome rights are transferred to the pur chaser nmust
depend upon the intention of ‘the parties, the node of
i ssui ng such ticket and the Rules governing the Raffle
Schene. Even proceeding on the assunption that lottery
tickets are -contractual ~documents t hat fact cannot
mlitate against the tickets bei ng goods and certain
rights thereunder being transferred to the purchaser. In
al nrond’ s Jurisprudence 12th Edition at pages 338-339 under
the heading ’'The O asses of Agreenments’,  the fol l owi ng
passage occurs:
"Agreements are divisible into three classes, for,
they either create rights,  or transfer them or

ext i ngui sh them Those ~which create rights are
them selves divisible into two sub-cl asses,
di stingui shable as “contracts’ ~and 'grants’. A
contract is an agreenent whi ch creates an

obligation or a right in Personam between the
parties to it. A grant 18 _an agreenent | which
Ccreates a ri ght of any other description;
exanples being grants of |eases, easenents,
366
char ges, patents, franchises, licences and so
forth. An agreenment which transfers a right may be
ternmed generically an assignnent. On  which
extinguishes aright is a release, discharge, or
surrender.
It of ten happens that an agreenent is of a m xed
nat ur e, and so falls within two or nore of these
cl asses at the same tine. Thus the sale of a
specific chattel is both a contract ~and an
assignment for it transfers the ownership of a
chattel and at the same time creates an obligation
to pay the price
The delivery of a lottery ticket issued under the /Rules
governing the Raffle Schemes in the instant case to a
purchaser thereof is obviously not a mere contract creating
an obligation or right in personam between parties to it
but as expl ai ned hereafter would be in the nature of a
grant.

Dealing with agreenments which are in the nature of
grants it is wel | settled that rights and benefits
arising thereunder, unless of a personal nature, partake of
the character of personalty as opposed to realty and
therefore, Lovable property, capable of being assigned or

transferred. As opposed to personal rights, like life,
liberty or reputation these would be proprietory rights and
benefits and hence includible in property according to

Sal nond’ s Juri sprudence (see para 108 at page 412 of 12th
Edition under the heading 'Proprietory rights - Dom nium
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and status’). Counsel for the deal ers, however, urged that
this Court has taken the view that benefits arising under a
contract are not proprietary rights and therefore, do not
constitute property and in this behalf reliance was placed
on two deci sions, nanely, Swami Mtor Transport (F) Ltd.
and Anr. v. Sri Sankar aswam gal Mitt and Anr., [1963]
Suppl. 1 S.CR 282 at 306-307 and M. Anwar Khan
Mehhoob Co. v. State of Madhya Pradesh and O., [1966]
2 S CR 40 at 49-52. |In the former case the Court was
concerned with the question whether the option to purchase
the site conferred upon a tenant having his super-structure
on the land under section 9 of the Madras City Tenants’
Prot ection Act 1921 as amended in 1955 and again in 1960
amounted to interest or right in property and the Court was
of the view that even if such an option were conferred under
a contract it would not be aright in property and
therefore, the fact that such a ri ght stemmed from a
statute could not obviously expand its content or make it
any-the-less a non-proprietory right; the Court held that a
367

statutory right to apply for the purchase of the | and was
not a. right of property. In the latter case the Court
t ook t he view that a right to go the forest area and
coll ect tendu | eaves under Contract given to the petitioner
conferred no right to property before the |eaves were

pl ucked and therefore the Adhi niyam < in . question had
i nvaded no property rights. In nmy view both the decisions
dealt wth right under a statute or contract whi ch

created nmerely obligations or rights in personam and not
with agreement in nature of a grant. In the case of the
|atter type of agreenents the rights or benefits arising
t her eunder woul d be property nore so when a party thereto
has becone entitled to the save on performng his part of
the contract and in fact such rights or benefits would
al so be assignable. Counsel for the dealers fairly
conceded the position that where under a contract, a party
on the performance of his part of the contract is /entitled
to sone enoluments or benefits then such enolunents or
benefits under the contract would constitute property.

It cannot be disputed that in-every raffle schene
based on the sale of lottery tickets, simlar to the
schenes sponsored by each of the two State in this case
every participant is required to purchase a lottery ticket
by paying a price therefor (the face value of the ticket)
and such purchase entitles himnot nerely to Treceive or
claima prizein the draw, if successful ‘but before that
also to participate in such draw. In other words, a sale of
alottery ticket confers on the purchaser there of two
rights (a) a ri ght to participate in the draw and (b) a

right to claim a prize conti nent upon his /being
successful in t he dr aw. Both would be beneficia
interests in novable property, the former 'in present’, the

latter "in future’ depending on a contingency. Lottery
tickets, not as physical articles, but as slips of paper or
menor anda evi dence not one but both these beneficia

interests in novabl e property which are obviously capable
of being transferred, assi gned or sold and on their
transfer, assi gnment or sale both these beneficia

interests are nmde over to the purchaser for a price

Counsel for the dealers sought to contend that the concept
of a lottery cannot be sub-divided in two parts, nanely, a
right to participate and a right to receive the prize but
the two together constitute one single right. It is not
possible to accept this contention for the sinple reason
that the two entitlenent whi ch arise on the purchase of a
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lottery ticket are of a different character, inasnmuch as
the right to participate arises in presenting, that is to
say it is a choate or perfected right in the purchaser
on the strength of which he can enforce the holding of the
draw while the other is inchoate right

368
whi ch is to materialismin future as and when the draw
takes place depending upon his being successful in such

draw. Moreover, on the date of the purchase of the ticket,
the entitlement to participate in the draw can be said to
have been delivered unto the possession of the purchaser
who would be enjoying it fromthe tine he has purchased the
ticket and as such it would be a chose in possession while
the other would be an actionable claimor a chose in
action as has been heldin Jones v. Carter (supra) and King
v- Connare (supra) on which counsel for the dealers relied.
It is thus clear that a  transfer of the right to
participate inthe draw whi ch takes place on the sale of
lottery ticket woul d be a transfer of beneficial interest
i n nmovabl'e property to the purchaser and therefore, anmounts
to transfer of goods andto that extent it is no transfer
of an actionable claim~ to the extent that it involves a
transfer of the rightt to claim a prize depending on a
chance it will be an assignment of an actionable claim

That when a purchaser purchases a lottery ticket he
pays consideration (price) not nerely for the right to claim
in future a prize in the draw but also for the right in

presenting to participate inthe draw will be clear from
certain passages based on decided cases annotated in words
and Phrases, Permanent Edi tion Vol. 25A, which we would
like to extract:

" 'Lottery', in accordance wth public usage, is

scheme or plan for distribution of prizes by
chance anmong those payi ng or agreeing to pay
consi deration for ‘right of participation (City of
W nk V. Giffith Amusenent Co; 100 W 2d
695, 698, 699, 700, 701, 129 Tex.40.) (at page 460.)
"A'lottery’ or schene in the nature of ‘a lottery
is a plan in which a price is set upand awarded
by chance, for the right to participate in which
a consideration is paid, (Ginmes v. State, 178 So,
69, 71, 72, 28 Ala. App.4) (at page 467).
"lottery is a schene for the distribution of
property by chance or | ot anobng persons who have
paid or agreed to pay a val uabl e consi deration
for the privilege of participation in such schene.
(New Oleans v. Collins, 27 So. 532, 536, 52 La
Ann, 973) (at p. 468),
369
"Three things nust concur to establish a thing as
a "lottery': A prize or prizes; the “award or
di stribution of the prize or prizes by chance; and
the paynment either directly or indirectly by the
partici pants of a consideration for the right or
privilege of participating." (Robb & Row ey United
v. State, Tex.Civ. Appl., 127 S.W 2d 221, 222) (at
p.470).
The aforesaid passages which are based on decided cases
clearly bring out the position that not one but two distinct
rights are transferred to the purchaser of a lottery ticket
and it is not possible to accept the contention that the two
together constitute a single right-
Counsel for the dealers sought to raise a further
contention that the issue of a lottery ticket, Ilike the
i ssue of shares by a joint stock conpany, creates for the
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first tine in the buyer, the right to participate in the
draw, that is to say, the right to have his nunber included
amongst the participating nunbers and therefore, there is no
transfer involved in the issue of a lottery ticket; in other
words just as a conpany before it indulges in capital issue
does not hold any of its shares but only after they are
i ssued they cone to exist only in the hands of sharehol ders
on their subscribing to themand on allotnent to them so in
the case of a lottery the pronoter sponsoring it does not
have the right to participate nor the right to claima prize
ina draw and that these right come into existence for the
first tine in the participant when he purchases the ticket
and therefore no transfer of any of the said rights is
involved in the issue of a lottery ticket. And in this
behal f reliance was pl aced on the following passage
occurring at page 553 of Vol. |, 7th Edition of Kanga &
Pal khivala’s Law and Practice of Incone Tax under the
headi ng” " Amal gamat i onof Conpani es":
"In-a case where conpany A amal ganates with and
nerges into conpany B, and the shareholders of
conpany A are allotted shares in company in their
own right and not -as nom nees of conpany A a
guestion arises as to whether those sharehol ders
are liable to-tax under the head "capital gains".
No such tax would be payable unl ess the
amal gamation involves (a) a transfer, or (b) a
sale, or. (c) an exchange, or (d) a relinqui shnent
of the asset or (e) the _extinguishment of any
rights therein (s.2(47)). It is clear that such
amal gamat i on
370
does not involve any transfer or sale of the
shares There is no transfer of -any assets by the
sharehol ders of conpany A to conpany B; the
transfer of shares by conpany A cannot be regarded
as a transfer by its shareholders. Nor is there
any transfer by conmpany when it allotes its share
capital to the shareholders of conpany A The
al l otment of shares by a conpany cannot be
regarded as a transfer of property by that
conpany. As Lord Geene MR observed in Re VGM
Hol dings Ltd.. [1942] 1 ALL ER 224, 226 (CA): "A
share is a chose in action. A chose in _-action
inmplies the existence of sone person entitled to
the rights, which are rights in action-as distinct
fromrights in possession, and, until the share is
i ssued, no such person exists. Putting it in a
nutshell, the difference between the issue of a
share to a subscriber and the purchase of a share
froman existing shareholder is the difference
between the creation and the transfer of a chose
in action."
The contention so put forward is in my view wthout any
substance. In the first place the capital issue by a joint
stock conpany is governed by the provisions of the Conpanies
Act and Menorandum and Articles of Association of the
conpany (whereunder no conpany can subscribe to or purchase
its own shares since it amounts to reduction of capital)
whereas the issue of lottery tickets would be governed by a
Raffl e Scheme and the Rules framed therefor by the promoter
(who in the instant case happens to be a State Governnent)
contai ning provisions entirely di fferent from those
governing i ssue of-share-capital and as such the anal ogy of
capital issue by a joint stock conpany is whol | y
i nappropriate. Secondly, the learned authors were dealing
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with the case of ammlgamation of two conpanies in the
context of ’'capital gains tax', while the |earned Law Lord,
as the Report of the case shows, was concerned wth
construing the nmeaning of the word "purchase" occurring on
s. 45 of the Conpanies Act, 1929 and held that acquisition of
shares by subscription or allotnment was not a purchase
within the neaning of that section; in other words both the
cases are in different context altogether. Moreover, as
di scussed earlier the agreenent that comes into existence as
aresult of the sale of a lottery ticket by a pronoter to a
buyer is in the nature of a grant conferring the two rights
(the right to participate and the right to claima prize if
successful) upon such buyer; if this be the true nature of
the agreement it inpliesplies that both the rights cone

into
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exi stence and arewith the pronoter no sooner a Raffle
Schene together with the Rules governing it (Rules which fix
the number of series to be issued, the nunmber of tickets in
each seri'es, the manner of holding a draw, the nunber and
the ternms- _on which the prizes to be awarded, etc. etc.) is
sponsored, published and the  tickets are offered for sale
and these rights are transferred upon the sale of the ticket
to the purchaser. The nere fact that under the rules the
pronmoter ter is disabled fromparticipating in the draw or
fromclaimng a prize in such draw does not nean that these
rights do not come into existence or —are  not wth the
promoter before the actual sale of the tickets to the buyer
nor does it nean that these rights come into existence time
only upon the sale of the ticket to the buyer as urged by
counsel for the dealers. Such disability inmposed upon the
pronmoter by the Rules is necessary to create confidence in
the participants about the pronoter’'s bonafides in the
Raffl e Scheme and prevents the Schenme being viewed @ as a
fraudul ent or fishy affair. I'n_other words a transfer of the
rights fromthe promoter (grantor) to the buyer (grantee) is
clearly involved in the sale of a lottery ticket. The
contention is, therefor, rejected.

Anot her fact of this right to participatein the draw
which is transferred to the purchaser of a lottery ticket as
distinct from the right to receive or claima prize in such
draw, needs to be high-lighted which has a significant
bearing on the question whether the lottery ticket would be
goods or not. It cannot be disputed that this right to
participate in the draw under a lottery ticket remmins a

val uable right till the draw takes place and it is for this
reason that |I|icence agents or whole-salers or dealers of
such tickets are enabled to effect sales thereof till the
draw actually takes place and as such till then the lottery
tickets constitute their stock-in-trade and therefore a
nerchandi se. In other words, lottery tickets,  not as

physical articles but as slips of paper or nmenoranda
evidencing the right to participate in the draw nust in a
sense be regarded as the dealer’s nerchandi se and therefore
goods, capable of being bought or sold in the market. They
can al so change from hand to hand as goods. Even in United
States v. Mieller (supra) on which counsel for dealers
relied the Court while enphasising the aspect that lottery
tickets are nore in the nature of choses in action (because
of the right to claima prize by chance) has observed that
these are nerchandise though in a Ilimted sense. The
af oresaid aspect of the matter really <clinches in ny view
the position that for the purpose of inposing the |evy of
sal es-t ax

372
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lottery tickets conprising the entitlenent to a right of
participate in a draw wll have to be regarded as 'goods’

properly so-call ed
It is true that this entitlement to a right to
participate in the draw is an entitlement to beneficia
interest which is of incorporeal or intangible nature but
that cannot prevent it frombeing regarded as goods. 1In
Conmi ssi oner  of Sal es Tax, MP. V. Madhya Pr adesh
Electricity Board, Jabalpur, [1969] 2 S.CR 939, the
guestion that arose for det erm nati on was whet her
electricity or electric energy supplied and distributed by
the MP. Electricity Board to various consumers was 'goods’
within the neaning O C P. & Bearer Sales Tax Act, 1947 and
the Madhya Pradesh General Sales |ax Act 1959 and this Court
held that the definition of 'goods’ "was very wde and
i ncluded all kinds of novable property" and the term novabl e
property’ when considered wth reference to ’'goods’ as
defined for the purposes of sales tax could not be taken in
a narrow /sense and  that electric energy was covered by the
definition of goods’ in the tw Acts. At page 945 of the
Report TLC Court observed thus:
" What was essentially to be seen 18 whether
electric energy 18 'goods w thin the meaning O

rel evant provisions of the two Act s. The
definition in terns 18 very w.de according to
whi ch ' goods’ neans all ki nds of novabl e
property...... The term novable -property’ when

considered with reference to 'goods’ as defined
for the purposes of sales tax cannot be taken in a
narrow sense and Merely because electric energy is
not tangible —or cannot be noved or touched |ike,
for instance, a piece of wood or a book, It cannot
cease to be novable property when It has all the

attributes of such property. 1t is needless to
respect that [t is capabl e of abstraction,
consunption and wuse which, if done dishonestly

woul d attract punishnent under s.39 of the Indian
Electricity Act, 1910. It can be transnmtted,
transferred, delivered, stored possessed, etc. in
the same way as any other novabl e property .. If
there can be sale and purchase of electric energy
i ke any other novable object we see no difficulty
in holding that electric energy was intended to be
covered by the definition of 'goods inthe two
Acts. If that had not been the case there was no
necessity of specifically exenpting sale of
electric energy fromthe paynent of sales tax by
making a provision for It in the Schedules to the
two Acts.”
373
Simlarly in AV. Miyappan v. Conmi ssioner of
Commer ci al Taxes, Madras, A l.R 1969 Madras 284, the owner
or producer of a film instead of exhibiting the film
hinself, by entering into an agreenent conferred upon
another party the right to have his film exhibited for a
certain period as a Distributor together wth ancillary
right of naking or causing to be nade positive prints for
the purposes of exhibition and the question arose whether
the transaction was one of |ease or sale of that right and
no construction of the agreement in question and having
regard to all the facts and circunstances the Court came to
the conclusion that It was a lease and not a sale and
therefore no exigible to sale tax, though the right of
exhibiting the filmwhich was the subject matter of the
agreement was regarded as falling within the definition of
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"goods’ under s.2(j) of the Madras GCeneral Sales Tax Act,
1959. After referring to the concept of copy-right both
under the English as well as Indian |law the Court observed
t hus:
" Copy-right is referred to (in Sal mond’ s
jurisprudence, 1i1th edition, p. 462) as an
imuaterial form of property recognised by |aw,
being the product of human skill and | abour or of
a man’'s brains. In all the English text books and
which it is wunnecessary to refer at length,
copyri ght has been regarded as incorporeal novable
property and that view has been adopted in our

country as well. It would be sufficient to refer
to Savitri Devi v. Dwarka Prasad, A 1.R 1939 A
305."

If incorporeal right like copy right or an intangible
thing Iike electric energy can be regarded as goods exigible
to sales ‘tax there is no reason why the entitlenment to a
right to 'participate in a draw which is beneficial interest
in nmovabl'e “property of incorporeal or intangible character
shoul d not be regarded as ’'goods” for the purpose of |evying
sal es-tax. As stated above Ilottery tickets which conprise
such entitlenment do constitute a stock-in-trade of every
deal er and therefore his nerchandi se which can be bought and
sold in the nmarket. Lottery tickets conprising such
entitlenent, therefore, would fall within the definition of
'goods’ given in the Tam | Nadu Act and the Bengal Act.

In the light of the aforesaid discussion ny conclusions
are that Ilottery tickets to the -extent that they conprise
the entitlement to participate in the draw are "goods"
properly so called, squarely falling within the definition
of that expression
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as given in the Tan|l Nadu Act, 1959 ~and the Bengal Act,
1941, that to that extent they are not actionable clains

and that in every sale thereof a transfer of property in the
goods is involved. In view of these concl usions the i npugned
Amendnents nade in the two concerned Acts for |evying tax on

sale of lottery tickets wll have to be upheld as falling
within the |egislative competence of the concerned State
| egi sl ature under Entry 54 of List Il in the Seventh

Schedul e and therefore, we think it unnecessary to go-into
the validity of the alternative submission nmade by the
| earned Attorney General that legislative conpetence for
enacting the inpugned Amendments would also be-there under
Entry 62 of List Il in the Seventh Schedule of the
Consti tution.

Havi ng thus disposed of the main contention raised on
behal f of the dealers, we shall now proceed to deal with the
chall enge to the exenption Notification GOVs. No. 219 dated
March 31, 1984 issued by the State Governnment of Tanil Nadu
which is alleged to be violative of Articles 14, 19(1)(9)
and 301 read with 304(a) of the Constitution Such chall enge
has been raised only by the petitioners in wit petition
Nos. 435 and 436 of 1985. Under the inpugned Anmendnent nade
in the Tam | Nadu Act by insertion of Entry 163 in the First
Schedule to the Act lottery tickets becane taxable at the
point of first sale in that State and it appears that under
the Raffle Schene promulgated by the State CGovernnent the
first sale of lottery tickets issued thereunder was by the
State Governnent to various |icensed agents, wholesalers,
stockists, etc. and the State Government becane h liable to
pay sales tax as the first dealer. Such |levy had the effect
of increasing the face value of the ticket to the extent of
sal es tax sur-charge or additional surcharge payable on the
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sales. This position was reviewed by the Governnent with a
view to reduce the burden of tax on Tami| Nadu Raffles,
whi ch was being passed on to the buyers in addition to the
face value. Wth that object in viewthe Finance (Raffle)
Department of the State Government issued the aforesaid
Notification bringing into force certain arrangenent whereby
while retaining the sale price of the ticket at its face
val ue the tax was not to be passed on to the |icensed deal er
or to the purchaser. The Notification runs thus:
FI NANCE ( RAFFLE) DEPARTNMENT
G O Ms. No. 219 Dated : 31.3.1984
Panguni 18, Ruthrodh
kari, Thiruvalluver
Andu 2015
375
READ GOPNo. 77 Dt. 28.1.1984.
"In the G.QO  read above, the GCovernment have
ordered the  LEVY of Sales-tax at 20 single point
on the sale of lottery tickets at the point of
first sale in the State. Consequent on this |evy
of tax, sale price of tickets has increased over
and above their face value to the extent of sales-
tax surcharge and additional surcharge payabl e on
the sales. The position was reviewed by the
Government with a view to reducing the burden of
tax on Tam| Nadu Raffles which is not being
passed on to the buyers in -addition to the face
val ue. The' Covernment have deci ded that the Tanmil
Nadu Raffle  Tickets shall continue to be sold at
their face value even after the levy of tax and
that sale price (face value) shall include sales
tax, sur-charge and additional surcharge as
appl i cabl e.
2. The Covernnment accordingly direct that all the
Tam | Nadu Raffle tickets (whether ordinary or
bunper draws) shall be sold at their respective
face values only which: will include sales-tax,
surcharge and additional surcharge as applicable
and that no agent or sellers of the Raffle tickets
shall collect the tax etc., over the face value or
i ncrease the face val ue on any account.

3. The above orders shall take effect from
1.4.1984.
4. The procedure for accounting wll issue

separately in consultation with ~the Conm ssioner
or Raffles and Conmi ssi oner of Cormmercial Taxes.
5. The Conmi ssioner of Raffle is requested to give
wi de publicity on these orders i mediately.
(By Order of the Governor)
C. Ramachandr an
Conmi ssi oner and Secretary to Govt."
According to the petitioners the arrangenent under the
Notification is that the Raffle Department of the Government
of Tam | Nadu pays the tax to the Comercial Taxes
Departnment of the Government of Tami| Nadu and the tax is
not passed on to the
376
purchaser; in other words effectively exenption from paynent
of sales tax is granted to the purchaser. Thus in substance
lottery tickets issued by the CGovernment of Tam | Nadu do
not suffer any tax while on the other hand the lottery
tickets issued by other Governnment and sold within the State
of Tam | Nadu are subject to tax. The net result is that
sale of lottery tickets of other Governments wthin the
State are at a great disadvantage as conpared to the sale of
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Tam | Nadu Governnent lottery tickets inasmuch as a Tam|
Nadu Government |lottery ticket of the face value of Re. 1
will be available to the purchaser at Re. 1 but a lottery
ticket of any other Governnent o the face value Re. 1 will
have to be purchased by the purchaser at Re. 1.20. Since
such a result is directly brought about by the inpugned
Notification cation the wit petitioners above challenged
its constitutional wvalidity mainly wunder article 301 read
with Article 304(a) of the Constitution.

The argunent in support of the challenge to the
i mpugned Notification wunder Art. 301 read with Art. 304(a),
briefly stated, runs thus. According to the counsel if
lottery tickets are regarded as goods - and we have now hel d
that they are goods - the sale of goods inported into the

State of Tami| Nadu will be subjected to the sales tax
whereas the sale of ~Tam |l Nadu Governnent lottery tickets
will not be subject totax and thus there is a clear

di scrimination agai nst the inported goods and therefore, the
Amendnent ‘made in the Tam | Nadu Act read with the inpugned
exenption Notification which pernmits such discrimnation
woul d be violative of Art: 301 read with Art. 304(a) of the
Constitution. Counsel pointed out that Art. 301 guarantees
freedom of trade, comrerce and intercourse throughout the
territory of India, subject to the other provisions of this
Part (Part XiIl) and “this is followed by Art. 304(a) which
runs thus: -

"304. Notwithstanding anything in- Article 301 or

article 303, the Legislature of a State may by | aw

(a) inpose on goods inported fromother States or
the Union Territories any tax to which simlar
goods manufactured or produced in'that State are
subj ect, so, however, as not to discrimnate
bet ween goods SO i mported and goods SO
manuf act ured or produced;"”
Counsel also relied upon three or - four decisions  of this
Court where the aforesaid provisions of the Constitution in
the context of tax |legislation came up for consideration
before this Court
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and urged that in view of the settled position in |aw that
enmerges from those decisions the instant exenption
Notification will have to be held as violative of Art. 301

read with Art. 304(a) of the Constitution. Reference was
made to Atiabari Tea Co. Ltd. v. The State of Assamant O's.
[1961] 1 S.CR 809, FirmAT.B. Mhtab Majid ant Co. v.
State of Madras ant Anr. [1963] Suppl. 2 S.C.R 435, A
Haj ee Abdul Shakoor ant Conpany v. State of Madras, [1964] 8
S.CR 217, State of Madras v. N K Nataraja Midaliar
[1968] 3 S.C R 829 and V. G@ruvai ah Naidu & Sons v. State
of Tam| Nadu ant Anr. 38 S.T.C. . 565 and counsel pointed
out that as a result of these decisions the |egal position
has been well settled that freedom of trade, comrerce and
i ntercourse guaranteed by Article 301 includes freedom from
tax laws if such tax laws, not being of conpensatory  or
regul atory nature directly and i medi ately inpede or hanper
the free flow of trade, conmerce and intercourse throughout
the territory of India and that if such |aw accords
di scrimnatory treatnent to goods inported from other States
as compared to simlar goods manufactured or produced in the
State the sane would be clearly violative of Art. 304(a) and
since in the instant case such situation obtains under the
i mpugned Notification the same wll have to be struck down
as being violative of Art. 304(a).

I find considerable force in the aforesaid contention
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of counsel for the wit petitioners. It is unnecessary to
deal with all the decisions cited by counsel but it wll

suffice if reference is nade only to the decision in AT.B

Mehtab Majid and Co. '8 case (supra). In this case the
petitioner firmwas a dealer in hides and skins; it used to
sell hides and skins tanned outside the State of Madras as
wel |l as those tanned inside the State. Under Rule 16 of the
Madras Ceneral Sales Tax Rules tanned hides and skins
imported from outside and sold inside the State were
subjected to higher rates of tax than the tax inposed on
hi des and skins tanned and sold wthin the State and the
petitioner firm challenged the Sal es tax assessnment made in
relation to the turnover of sales of tanned hides and skins
whi ch had been obtained fromoutside the State of Madras on
the ground that there “was ‘discrimnatory taxation which
of fended Article 304(a) of the Constitution. The respondents
contended (a) that salestax did not cone within the purview
of Articles 304(a) as it was not a tax on the inport of
goods at the point-of entry, (b) that the inpugned Rul e was
not a law made by the State Legislature, (c) that the
i mpugned Rul e by itself did not inpose the tax but fixed the
single point at which the tax was inposed by 66.3 and 5 of
the Act, and (d) that the inpugned Rul e was not
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nmade with an eye /on the place of origins of the goods.

Negativing all the contentions of the respondents this Court
held that it was well settled that  taxing laws can be
restrictions on trade, commerce and intercourse, if they
hanpered free flow of trade and if they are not what cal. be
ternmed to be conpensatory tax or regulatory neasure; that
sales tax of the kind under consideration could not be said
to be a neasure regulating any trade or a conpensatory tax
levied for the use of trading facilities; that the sales tax
which had the effect of discrimnating between goods of one
State and goods of another may affect the free flow of trade
and it wll then offend against Article 301 but will be
valid only if it cones withinthe terns of Article 304(a).

The Court finally held the inmpugned Rule 16(2) invalid. me
instant case is on all fours of this decision.

The only answer given to the aforesaid challenge by the
State Governnent in its counter affidavit sworn by M. M
Kandaswany Deputy Secretary to the Governnent is that in the
case of Tam | Nadu Government lottery tickets the State
Government are the first dealers as well as the tax
collecting authority while in the case of-inported tickets
the tax element is not to be borne by the State Governnent
since they are not the first sellers of those tickets 2nd
that if this distinction is kept in view there cannot be
violation of Article 301 read with Article 304(a) of the
Constitution; further it is also stated that in the case of
sales of Tam| Nadu Government lottery tickets the State
CGovernment are the first sellers and as such they have to
bear the tax on the sale of such tickets and it is well
settled that it is open to such first,seller either to pass
on the tax and collect it fromthe buyer or to bear the
l[iability hinmself with out passing on the sane to the buyer.
In ny view neither of these aspects has any real bearing on
the issue rai sed by counsel on behalf of the wit
petitioners. These aspects cannot obliterate the glaring
fact that because of the Notification inported goods are at
a di sadvantage as conpared to indigi nous goods both being of
identical type. The real question is whether the direct and
i Mmediate result of the inmpugned Notification is to inpose
an unfavourabl e and discrimnatory tax burden on the
i mported goods
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(here lottery tickets of other States) when they are sold
within the State of Tanm| Nadu as agai nst indi genous goods
(Tami| Nadu GCovernment lottery tickets) when these are sold
within the State fromthe point of view of the purchaser and
this question has to be considered fromthe normal business
or comrercial point of view and indisputably if the question

is so considered the inpugned Notification will have to be
regarded as directly and

379

i medi ately hanpering free flow of trade, comerce and
i nter- course. Discrimnatory treatment in the matter of

levying the sales tax on inported lottery tickets which are
simlar to the ones issued by the State Government so as to
hanper free flow of trade, comerce and intercourse is wit
large on the face of the inpugned Notification and in ny
view the sanme is clearly violative of Article 301 read with
Art. 304(a) of the Constitution

Inthe result | ~uphold the wvalidity of the inpugned
Amendnents nade in'the two enactnents, nanely, Tam | Nadu
CGeneral Sales Tax Act, 1959 and West Bengal Finance (Sal es
Tax) Act 1941 but | strike down the inmpugned Notification
GOMs No. 219 dated March 31, 1984 issued by the State
CGovernment of Tam | Nadu. ~The wit petitions are partly
allowed while the civil appeal is dismssed. In the
circunstances | direct the parties to bear their respective
cost s.

SABYASACH MUKHARJI, J. | havehad the advantage of
reading in draft ‘the judgnent delivered by ny |earned
brother. | would Iike to add nmy opinion on one aspect of the
matter. Both wunder the rel evant provisions of the rel evant
Tam | Nadu Act and the West Bengal Act, in order to attract
the levy of sales-tax, there nust be sale of goods i.e.
transfer of property. In other words, both these Acts insist
on transfer of property in goods.” Article 366(12) of the
Constitution gives an inclusive definition of 'goods’
i ndi cating t her eby "’ goods’ i ncl udes al | mat eri al
comodities and articles." Therefore, there nust be a
transfer of property in the goods for a price, the concept
has the same neaning which it has under the Sale of CGoods
act, 1930.

It was urged before us on behalf of the dealers that by
the issue of lottery tickets, the right to participate in
the draw is created for the first tinme in the buyers. In
other words, it was wurged that by the sale of  lottery
ticket, the right to participate is created for the first
time if it is considered to be 'grant’ and as such a sal e of
goods, it was contended that such right was not existing
before the sale of the lottery ticket. This contention has
caused ne anxiety fromthe jurisprudential point of view

| agree with respect that 'grant’ s an agreenent of
sone sort which creates rights in the grantee- and an
agreenment which transfers right may be termed as assignment.
But the question, is. before the grant was such a right,
nanely the right to
380
participate in the draw, existing in the grantor? The point
made is that there is no transfer of property involved in
the issue of a lottery ticket and it is only after the issue
of the lottery ticket that the grantee sets a right to
participate. In other words, it was sought to be urged that
ina lottery, the pronoter sponsoring it does not have any
right to participate nor to claim a prize in a draw and
these cone into existence for the first tine by the purchase
of lottery ticket when he purchases the ticket and therefore
it cannot be said that any transfer of right is involved,




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 29 of 29

but only <creation of newright by the grantor in favour of
the G antee.

| respectfully agree with ny learned brother that the
passage relied on behalf of the counsel for the deal ers at
page 553 of Vol. I, 7th Edition of Kanga & Pal khivala’s Law
and Practice of Income Tax is not relevant and the anal ogy
of capital issue by joint stock conpany is not appropriate.

Under the rules, the pronoter ter is not able to
participate in the draw or claim a prize in such a draw.
Therefore the right that is transferred to the purchaser of
lottery ticket is not the same right which was existing in
the grantor, in this case the promoter. By the sale by the
pronot er and purchase by the grantee of the ticket, there is
no transfer of the sane property nanmely the property which
existed in the grantor nanely disability fromparticipating
in the draw which is granted to the purchaser or the grantee
of the lottery ticket. ~The transfer of right from the
promoter-grantor-to the buyer-guarantee is involved in the
sale of a lottery ticket but is it the transfer of the sane
ri ght which~ the pronoter ter or grantor had or a |arger or
greater right created by the factumof transfer in favour of
the grantee? This is a point of some conplexity and there is
no easy sol ution.

| have, however, persuaded nyself to agree with the
order proposed by ny | earned brother because the pronoter of
lottery in the cases /involved before usis the State and the
grant is in derogation of the rights of the State. The
State, in nmy opinion, can create such right for the first
time, and such transfer of the right by the State as a
promoter woul d amount to a transfer of property and being in
consi deration of a price can be sale of goods.

| should, however, not be understood to accept the
position that if private lotteries are  pernissible and
legal, a point which need not be decided in these cases, in
such cases sal e of goods was invol ved.
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I, however, agree with my learned brother that the
right to participate in the draw under a lottery ticket
remains a valuable right till the draw takes place and it is
for this reason that licence agents or whole-salers or
deal ers of such tickets are enabled to effect sales thereof
till the draw actually takes place and therefore Ilottery
tickets, not as physical articles but as slips of paper or
nmenoranda evidencing the right to participate inthe draw
con be regarded as deal er’s nerchandi se and t herefore goods
whi ch are capable of being bought or sold in the nmarket.
with these observations, | respectfully agree with the
concl usi on reached by ny | earned brother and concur with the
order proposed by him
S R Petitions allowed and Appeal s dism ssed.
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