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These appeal s relate to a common judgnent of Punjab
and Haryana H gh Court and, therefore, are taken up
together for disposal.  The appellants who faced tria
for alleged comm ssion of offences puni shable under
Section 302 read with Section 34 of the 1ndian Pena
Code, 1860 (in short the 'IPC) and Sections 25 and 27
of the Arms Act, 1959 (in short the 'Arnms Act’) were
acquitted by the trial Court. By the inpugned judgnent,
a Division Bench of the Hi gh Court reversed the judgnment
of acquittal and found the accused persons guilty of the
charged of fences and inposed |life sentence for offence
relatable to Section 302 read with Section 34 | PC
Accused Jas Ram and Main Pal were sentenced to undergo
sentence of one year and six nmonths respectively for
of fences under Section 27 and 25 of the Arns Act
respectively.

Prosecution version in a nutshell is as follows:

G arsi, younger sister of Ram Sarup (PW1) was
earlier married to Hans Raj (hereinafter referred to as
"deceased"), son of Devi Lal (PW2) about two nonths
before the date of incident. Deceased was earlier
married to Rukmani of Village Munda (Raj asthan), the
sister of the two accused, nanely Jas Ram and Min Pal
But she had comm tted suicide some time earlier and on
this account, the relationship between Hans Raj and the
two accused had becone strained. On 15.11.1993, Ram
Sarup (PW1) cane to Sirsa fromhis village Kenia to
purchase some household articles. At about 5 to 5.50
p.m, he was returning to his village on foot when he
nmet deceased Hans Raj and Devi Lal (PW2) on the way and
they continued to wal k towards village Kenia. A short
while later, they saw a notor cycle conming fromthe
behind with two persons riding on it. Deceased Hans Raj
was then wal king slightly ahead of Ram Sarup (PW 1) and
Devi Lal (PW2). The notor cycle stopped near the
deceased and the person who was driving the sane i.e.
Mai n Pal, addressed the person sitting on the pillion
i.e. Jas Ramasking himto avenge the killing of their
sister. Jas Raminmedi ately got down fromthe notor
cycle and fired a shot fromhis country made pistol at
Hans Raj, which hit himon the right side of his chest,
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as a result of which he fell down on the ground. PW1
Ram Sarup rai sed an al arm on which accused Jas Ram
cal l ed upon the driver of the notorcycle to get away.
Both the accused then drove away on the notor cycle. Ram
Sarup (PW1) on | ooking around noticed that Devi Lal had
run away on account of fear and that Hans Raj had died
al nost i medi ately. A short while later, Siri Ram Ex-
Sar panch (PW3) and Prabhu Ram Sarpanch happened to
reach the place of occurrence and Ram Sarup told them
about what had transpired. Ram Sarup thereafter left for
the police station, Sirsa and | odged the FIR (Ex. PA) at
8.05 p.m The special report was delivered to the illaqa
magi strate at 9.30 p.m the sanme evening. After
recording the FIR SI Ram Dhan (PW9) and other police
of ficials acconpani ed Ram Sarup to the spot. As it was
dark, much progress in investigation could not be made,
but was continued on the next norning, SI Ram Dhan

i nspected the dead body, recorded the inquest report and
pi cked up bl cod stained earth, an attache-case and fired
cartridge case fromthe spot.” Accused Jas Ram
surrendered in Court on 18.11.1993 and was interrogated
by SI Ram Dhan in the presence of Balram (PW6) and Devi
Dutt. On a disclosure statement made by him a country
made, 12 bore pistol, (Ex.P-2) and two live cartridges
were recovered. Accused Main Pal was arrested on

19.11. 1993 and was interrogated and on his disclosure
statenment a country made, 12 bore pistol (Ex. P-3) and
three live cartridges were recovered. The spent
cartridge cases and the pistols were sent for conparison
to the Forensic Science Laboratory, Mdhuban, which
opined vide its report Ex.PN that one of the cartridges
mat ched t he weapon recovered at the instance of accused
Mai n Pal .

In order to substantiate the accusations,
prosecution exam ned 9 wi tnesses. Ram Sarup (PW1) and
Devi Lal (PW2) were stated to be the eye-w t nesses.

Siri Ram (PW3), the Ex-Sarpanch was exam ned to show
that inmedi ately after the occurrence he had reached the
pl ace of occurrence and Ram Sarup had discl osed the
details of the incident to him Balram (PW6) and Ranjit
Singh (PW7) were witnesses to recovery of pistols at

the instance of accused Jas Ram and Main Pa

respectively. The accused persons pl eaded i nnocence and
took the stand that they have been falsely inplicated at
the instance of one Munshi Ram

The trial Court on consideration of the evidence

cane to hold that the prosecution has not been able to
establ i sh any plausible notive. The conduct of Devi La
(PW2), father of the deceased was quite unnatural;-and
he appeared to have been introduced to substantiate the
evi dence of PW1 whose presence on the spot was al so
doubtful. The conduct of PW2 was held to be unnatura
as no normal person would go away fromthe spot after
seeing that his son is being attacked and woul d not
return for a considerable long tine, not caring to see
as to what had happened to his son. Though the FIR was
| odged pronptly the sane was discarded on the ground
that a false plea relating to presence of Devi Lal was
i ntroduced. As Ram Sarup (PW 1) had stated about the
presence of PW2 his evidence was al so di scarded on the
ground that it was a mani pul ated one.

Three appeals were filed by the State against the
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acquitted accused persons, while a Crimnal revision was
filed by the informant questioning correctness of

j udgrment passed by the trial Court. The H gh Court
noticed that the notive for the crime has been
establ i shed. The veracity of the evidence tendered by
PW 1 and 2 cannot be doubted, nore so, in view of the
evidence of Siri Ram (PW3). The fire arns used in the
occurrence were recovered on the basis of information

gi ven by the accused persons. The manner of appraisal of
evi dence as done by the trial Court was not justifiable.
The trial Court did not take note of the evidence
tendered by PW2, father of the deceased about the
threats given to himby the accused persons which
clearly established the notive. Accordingly, as noted
above, the judgnent of the trial Court was set aside.

In support of the appeals, M. Rajiv Dutta, |earned
seni or .counsel submtted that the H gh Court has nerely
substituted its view in place of that expressed by the
trial Court. That is not permissible to be done while
consi dering an appeal against acquittal. The paraneters
to be kept while dealing wi th-an appeal against
acquittal has been | ost sight of by the Hi gh Court.
Merely because the FIR was | odged pronptly, as held by
the Hi gh Court, it /cannot be | ost sight of that the
police station was at' a distance of 2 KM _ fromthe
pl ace of occurrence and the tinme taken was about two
hours whi ch provi ded anpl e opportunity for manipul ation
and fal se inplication.

There was practically no evidence about enmty for
constituting the alleged notive. The trial Court had
rightly found the conduct of PW2 to be unnatural and
since PW1 had falsely stated about his presence, that
was taken note of by the trial Court which directed
acquittal. The investigation was tainted. Only relatives
of persons who lived at far off places were nade
wi tnesses to the alleged recoveries. The pellets and
wads al |l egedly recovered were not sent to the Forensic
Sci ence Laboratory and no fire arns expert was exanined.
The identification of the accused persons by Ram Sarup
(PW1) is incredible. He clainmed to have seen the
accused persons about 10 years back and sane was
certainly a very long tinme to wi pe out a recognition of
a person. The doctor’s evidence shows that the firing
was done from a higher level. Since both the deceased
and the accused who allegedly fired the gun were al nost
of the sane height, the version given by PW 1 and 2 is
clearly negatived by the nedical evidence.

To probabilise the identification the highly

i mprobabl e story that the accused persons call ed each
ot her by name was introduced, as their nanes were not
known to PW1.

In response, |earned counsel for the State

submitted that the presence of PW 1 and 2 has been

est abl i shed by cogent evidence and the trial Court had
erred in discarding it. As rightly noted by the Hi gh
Court, the evidence of Siri Ram (PW3) was not
considered in its proper perspective. The reason
indicated by the trial Court to conpletely rule out the
presence of the witnesses has no basis. Though PW 2
may have, conceding for the sake of arguments, acted in
an unusual manner that really is not determ native




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 5

because different persons react differently even in
simlar situations.

On a bare perusal of the trial Court’s judgnent one
thing is patently noticeable. The trial Court has nerely
referred to the argunents advanced and has then come to
abrupt concl usions without even indicating any pl ausible
or rel evant reasons, therefor. Merely comng to a
concl usi on without any objective analysis relating to
acceptability or otherwi se of the rival stands does not
serve any useful purpose in adjudicating a case. The
trial Court was required to anal yse the evidence,

consi der the submi ssions and then cone to an i ndependent
deci sion after anal ysing the evidence, the subm ssions
and the materials on record. = Since the trial Court had
not pragmatically analysed the evidence, and had given
abrupt concl usions; that itsel f-made the judgnment

vul nerable. Further, several aspects which the tria
Court found to be significance were really arrived at
hypot heti'cally and on surm ses. Merely because the

evi dence of PW2 shows that he acted in an unnatura
manner, that per se would not be a determinative factor
to throw out the otherw se cogent prosecution evidence.
The High Court on the other hand has considered in great
detail the evidence of the witnesses. It has cone to a
positive finding that PW1 was in a position to identify
the accused persons. Sone of the pleas now advanced were
al so not taken up before the courts bel ow, for exanple
non exam nation of the pellets/wads by the Forensic

Sci ence Laboratory. On considering the evidence of
record, pragmatically one thing is clear that the H gh
Court after analysing the evidence in great detail, was
justified in treating the trial Court's judgnent to be
practically un-reasoned.

Though PW 1 and 2 were related tothe deceased,

that does not in any manner affect the credibility of
their evidence. Wen a person is shown to be the
relative of an accused, it is open.to the Courts to
critically analyse his evidence with caution and then
cone to a concl usion whether the sane is credi bl e and
cogent. Though the conduct of PW2 may appear to sone
to be sonewhat unusual, as rightly noted by the Hi gh
Court, every person cannot act or react in a particular
or very sane way and it woul d depend upon the nental set
up of the person concerned and the extent and nature of
fear generated and consequently on the spot his reaction
in a particular way has to be viewed on the totality of
all such circunstances. The hypot hetical discrepancy
regardi ng the height fromwhich the gun was shot is one
aspect which needs to be noted, only to be rejected.

If the eye-w tnesses’ version, even though of the
relatives, is found to be truthful and credi ble after
deep scrutiny the opinionative evidence of the doctor
cannot wi pe out the effect of eye-w tnesses’ evidence.
The opinion of the doctor cannot have any binding force
and cannot be said to be the |last word on what he
deposes or nmeant for inplicit acceptance. On the other
hand, his evidence is liable to be sifted, analysed and
tested, in the same manner as that of any other w tness,
keeping in viewonly the fact that he has, sone
experience and training in the nature of the functions
di scharged by him

There is no enmbargo on the appell ate Court
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revi ewi ng the evidence upon which an order of acquitta
is based. As a matter of fact, in an appeal agai nst
acquittal, the H gh Court as the court of first appea
is obligated to go into greater detail of the evidence
to see whether any miscarriage has resulted fromthe
order of acquittal, though has to act with great

ci rcunspection and utnost care before ordering the
reversal of an acquittal. Generally, the order of
acquittal shall not be interfered with because the
presunption of innocence of the accused is further
strengt hened by acquittal. The gol den thread which runs
through the web of adm nistration of justice in crimna
cases is that if two views are possible on the evidence
adduced in the case, one pointing to the guilt of the
accused and the other to his .innocence, the view which
is favourable to the accused shoul d be adopted. The

par anount consi deration of the Court is to ensure that
m scarriage of justice is prevented. A niscarriage of
justice which nmay arise fromacquittal of the guilty is
no |l ess than fromthe conviction of ‘an innocent. In a
case where adnissible evidence is ignored, a duty is
cast upon the appellate Court to re-appreciate the

evi dence where the accused has been acquitted, for the
pur pose of ascertaining as to whether any of the accused
really commtted any offence or not. [See Bhagwan Si ngh
and Ors. v. State of Madhya Pradesh (2002 (2) Suprene
567). The principle to be followed by appellate Court
consi deri ng the appeal against the judgnment of acquitta
istointerfere only when there are conpelling and
substantial reasons for doing so. If the inpugned
judgrment is clearly unreasonable and rel evant and
convincing materials have been unjustifiably elimnated
in the process, it is a conpelling reason for
interference. This position has been recently re-
iterated in Joseph v. State of Kerala ( 2003 (1) SCC
465), Devatha Venkat aswanmy @ Rangaiah v. Public
Prosecutor, High Court of A P. (2003 (10) SCC 700 ,
State of Punjab v. Phola Singh and another (2003 (11)
SCC 58), State of Punjab v. Karnail Singh ( 2003 (11)
SCC 271) , State of U P. v. Babu and others (2003 (11)
SCC 280) and Suchand Pal v. Phani Pal -and Anr. (2003
(11) SCC 527).

Since the judgnment of the trial Court was
practically unreasoned without any attenpt to critically
and objectively anal yse the evidence, the H gh Court was
justified in undertaking a re-appreciation of the
evidence and the H gh Court in the case on hand has
taken into account all the relevant aspects of the case
to hold the accused persons guilty, we consequently find
no scope for interference at the instance of the
appel l ants in these appeals. The appeal s are accordingly
di smi ssed.




