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ACT:

I ncome Tax Act 1961, S. 171-Scope of.

H ndu Undivided Fanmily-Oral partition in respect of
i movabl e properties-Properties i ncapabl e of physi ca
di vi si on in equal shar es- Capabl e of di vi si on by
apportionment and equalisation by paynment of nobney-Mere
severance of status-Not sufficient to record finding of
partition-Wether entitles the inclusion of inconme from an
asset which has ceased to belong to the joint family in the
assessnent of joint H ndu famly.

H ndu Law Partition-Wat is-How brought about-Partition
may be total or partial.

HEADNOTE

The assessee, a Hindu Undivided Family was deriving
income from various sources such as income from property,
i ncome from noney-lending business, incone from specul ati on
business and cloth business etc. There was a partia
partition in the famly in the year 1951, which was accepted
and acted wupon by the Income tax departnment, whereafter the
cloth business was treated as the business of a firm
consisting of nost of the coparceners as partners. On
Decenmber 1, 1963 which fell within the assessnent. year 1964-
65 there was another partial partition orally, as a result
of which eighteen inmovabl e properties were divided anpongst
the ten nmenbers of the famly, who held those properties as
tenants-in-comon from that date. These ei ghteen i movabl e
properties were situated in different places and ‘their
val uati on was about Rs. 7 |acs.

In the course of assessnent proceedings; the assessee
clainmed that the nmenbers of the family had commenced to
mai ntain separate accounts with regard to the income from
the eighteen imovable properties and to divide the nett
profits anongst thenselves according to their respective
shares at the end of the year. \Wen required by the I ncone-
tax Officer to explain as to why the properties were not
divided in definite portions as required by section 171 of
the Incone Tax Act 1961, the assessee stated that physica
partition of the properties anongst the ten nmenbers was




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 21

i npossible and the only way to partition those properties
was to define the respective shares and to enjoy the incone
fromthem separately. In support of his contention that the
properties did not admit of physical division the assessee
relied on an arbitration award. The Inconme-tax O ficer did
not agree wth the assessee’s contention that it was not
possible to divide the properties in definite portions. He
rejected the claimof partial partition in respect of the
ei ghteen i nmovabl e properties and proceeded to assess the
i ncone derived therefromin the hands of the assessee.

10

The assessee filed an appeal before the Appellate
Assi stant Conmi ssioner. ‘During the pendency of the appea
the assessee appointed another arbitrator to exanmine the
possibility of physical division of each of the eighteen
properties into ten portions.. The arbitrator by his award
stated that the properties were not capable of physica
division into ten shares by netes and bounds and that any
practical ‘division “was that of allocation of proportionate
shares in all ~the eighteen properties. The Appellate
Assi stant -Commi'ssioner hel'd that the case of the assessee
that it was not possible to divide the properties physically
as untenabl e and di sni'ssed the appeal

In further appeal to the Tribunal;  the Tribunal held
that the contention of the assessee that if the properties
had been divided into ten shares they woul d have been either
destroyed or would have 1ost their values was not correct,
and that the claimof the assessee under section 171 of the
Act that there was a partial partition was to be rejected.

On an application by the assessee under section 256 (1)
of the Act, the Tribunal referred two questions to the High
Court : (1) Whether the Tribunal was right in holding that
the properties in dispute were capable of division in
definite portions anmongst t he ten copar cener's as
contenmplated in Explanation (a) (i) to section 171 of the
Act, and (2) whether the Tribunal was justified in holding
that the income from the properties in dispute which were
accepted to have been partitioned under the H ndu Law but
with regard to which an order accepting the claimof partia
partition was not nmade was liable to be included in the
conput ati on of the assessee’s income ?

The High Court held : (1) that even though the eighteen
properties could not individually be divided into ten shares
wi thout destroying their utility but after assessing the
value of the properties they could be apportioned between
the ten nenbers and the difference in the allocations could
be equalised by paynent of cash ampbunts by one to the other
and in view of clause (a) (i) of the Explanation to section
171, mere severance of status was not sufficient/ for
recording a finding of partition; and (2) that the incone
accruing from the eighteen inmmovable properties after
Decenber 11, 1963 was not liable to be included in the
conputation of the joint Hndu Fanmily's income.

Dismissing the Assessee’s appeal and allow ng the
Depart nment’s appea
N

HELD : 1. (i) The lawrelating to assessment of Hi ndu
undi vided famly underwent a change when the 1961 Act cane
into force. Section 171 of the Act provided for the
assessment after partition of a Hi ndu undivided famly. [24-
D]

(ii) A finding to the effect that partition has taken
pl ace has to be recorded under section 171 by the | ncone-tax
Oficer. He can record such a finding only if the partition
in question satisfies the definition of the expression
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"partition’ found in Explanation to section 171. A
transaction can be recognised as a partition under section
171 only if, where the property adnits of a physica

division a physical division of the property has taken
pl ace. In such a case mere physica

11

division of the income w thout a physical division of the
property producing inconme cannot be treated as a partition

Even where the property does not adnmit of a physica

di vi si on then such division as the property adnits of should
take place to satisfy the test of a partition under section
171. Mere proof of severance of status under H ndu Law is
not sufficient to treat such a transaction as a partition

If a transaction does not  satisfy the above additiona

conditions it cannot be treated as a partition wunder the
Act, even though under H ndu Law there has been a partition-
total or partial. The consequence will be that the undivided
famly will be continued to be assessed as such by reason of
sub-section (1) of section 171. [30-A-D

(iii) It is conmon know edge that in every partition
under H ndu Law unless the parties agree to enjoy the
properties as tenants-in-comon, the need for division of
the famly properties by metes and bounds arises and in that
process physical division of several itens of property which
admt of such physical division does take place. It is not
necessary to divide each iteminto the nunber of shares to
be allocated at a partition. If a large nunber of itenms of
property are there, they are wusually apportioned on an
equi table basis and if necessary by asking the parties to
make paynents of noney to equalise the shares. Such a
partition is also a kind of physical division of the
properties and is contenplated in the Explanation to section
171. [34-CE

In the instant case no attenpt to divide the properties
was made. The case clearly fall's under sub-clause (i) of
clause (a) of the Explanation to section 171 of the Act but
does not satisfy the requirenent of that sub-clause as no
physical division of the properties was nmade even though
they could be conveniently so divided. Sub-clause (ii)
therefore does not apply to this case. [35-B]

2. (i) The High Court having held that the assessee was
not entitled to claim that a partial partition had taken
pl ace under section 171, fell into an error in holding that
the incone of the properties which were the subject-matter
of partial partition could not be included in~ the “tota
i ncome of the assessee by relying upon the decisions which
had been rendered on the basis of section 25A of the 1922
Act which had been construed as not being applicable to
partial partition. [35-D

(ii) The true effect of section 171 (1) s/  that
property, which is the subject-matter of partial “partition
woul d continue to be treated as belonging to the famly and
its income would continue to be included in its total income
until such a finding is recorded. [35-(Q

(iii) Sub-section (1) of section 171 contains a
"deeming’ provision. It says that a Hindu famly hitherto
assessed as undivi ded shall be deemed for the purpose of the
Act to continue to be a H ndu undivided fam |y except where
and in so far as a finding of partition has been recorded in
respect of it under section 171. The partition referred to
in the section can include a partial partition also either
as regards the persons constituting the undivided famly or
the properties belonging to it or both, in view of the
provisions contained in the other subsections and the
Expl anation to the section. [29-F-(F
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(iv) Where there is no claimthat a partition-total or
partial -had taken place nade or where it is mde and
di sal l owed a Hindu undivided fam|ly which is hitherto being
assessed as such will have to be assessed as such
notw t hstanding the fact a partition had in fact taken place
as per Hndu law. Afinding to the effect that partition had
taken place has to be recorded under section 171 by the
I ncome-tax O ficer. He can record such a finding only if the
partition in question satisfies the definition of the
expression 'partition” found in Explanation to section 171
The transaction can be recognised as a partition under
section 171 only if where the properties admt of a physica
division, a physical division of the property has taken
place. In such a case nere physical division of the incone
wi t hout a physical division of the property producing i ncone
cannot be treatedas a partition. Even where the property
does not, . adm t of a physical division then such a division
as the property admts of should take place to satisfy the
test of ‘a “partition wunder section 171. Mere proof of
severance of status under~ H ndu Law is not sufficient to
treat such a transaction as-a partition. If a transaction
does not satisfy the additional condition it cannot be
treated as a partition under the Act even though under Hi ndu
Law there has been a partition total or partial. The
consequence will be that the wundivided famly wll be
continued to be assessed as such by reason of sub-section
(1) of section 171. [29 G H 30 A-DO]

Govinddas & O's. v. Income-tax Oficer & Anr., [1976]
193 I.T.R  123; Charandas Haridas & Anr. v. Conm ssioner of
I ncome-tax, Bonmbay North, Kutch & Saurashtra, — Ahnedabad &
Anr., [1960] 39 I.T.R 203; A Kannan Chetty v. Conmi ssioner
of I ncone-tax, Madras, [1963] 50 I.T.R 601; referred to.

(v) As long as a finding is not recorded under section
171 that a partial partition had taken place the Hi ndu
undi vided famly should be deemed for the purposes of the
Act to be the owner of the property which is the subject
matter of the partition and al so the recipient of the incone
fromsuch property. The assessnent should be nmade as such
and the tax assessed can be recovered as provided in the
Act. [36 F-Q

3. Under section 25A of the 1922 Act, a Hindu undivided
famly which had been assessed to tax could be treated as
undi vided and subjected to tax under the Act in that status
unl ess and until an order was nade under section 25A (1) and
if in the course of the assessment proceedings it is clained
by any of the nmenbers of the H ndu undivided famly that
there has been total partition of the famly property
resulting in physical division thereof as it was capabl e of,
the assessing authority should hold an enquiry and deci de
whet her there has been such a partition or not. If he held
that such a partition had taken place, he should proceed to
make an assessnent of the total income of the famly as if
no partition had taken place and then proceed to apportion
the liability as stated in section 25A anpbngst the
i ndi vidual nmenbers of the famly. If no claimwas nmade or if
the claim where it was nmade was disallowed after the
enquiry, the Hindu undivided fanmily would continue to be
liable to be assessed as such

[23 GH 24 A-C]

4. When Parliament enacted section 171 it took note of
the decisions which had taken the view that a partia
partition did not fall wthin the scope of section 25A. It
expressly stated in section 171 of the Act that the said
provi si on
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was applicable to both kinds of partitions-total or parti al
It has also defined partial partition as one which is
partial as regards persons constituting the undivided famly
or as regards the properties belonging to the undivided
famly or both. It deals with all kinds of partitions, the
nature of which sonetines may be difficult to predicate
correctly. [31 D E]

Sir Sunder Singh Mjithia v. The Conmissioner of
Income-tax. C.P. & U P., [1942] 10 |I.T.R 457, Gordhandas T.
Mangal das v. Comm ssioner of Income-tax Bonbay, [1943] 11
. T.R 183, Waman Satwappa Kalghatgi v. Comm ssioner of
I ncome-tax [1946] 14 |.T.R 116, M S.MS. Meyyappa Chettiar
v. Comm ssioner of I|ncome-tax, Madras, [1950] 18 |.T.R 586,
Lakhnt chand Baijnath v. Conmi ssioner of Incone-tax West
Bengal, [1959] 35 1.T.R 416, Kalwa Devadatta and Ors. v.
Vnion of India and Os., [1963] 49 I.T.R [S.C] 165
Addi ti onal, Income-tax ~ O ficer, Cuddapah v. A. Thi mmayya and
Anr., [1965] 55 I.T. R 666, Joint Fam |y of Vdayan Chi nubha
etc. v.  'Comm ssioner of |Incone-tax, GQujarat, [1967] 63
I. T.R 416, referred to

5. Partition may be several kinds. It may be a tota
partition or a partial partition. A partition can be called
partial both as regards  persons and as regards properties.
The next kind of partition may be one where all the nenbers
di vi de anongst thensel ves only sone of the famly properties
and continue as nmenbers of an undivided famly ow ng the
remaining fanmily ‘properties. This is called a partia
partition as regards property. Even here the division of the
property which is subject matter of partial partition may be
groupwi se also. In the case of a partial partition as
regards property, one thing noticeable is that after such
partition, the property which is subject-matter of partition
is held by the nmenbers of the family as tenants-in-conmon
and the rest of the fam |y properties continue to be held by
them as nmenbers of the undivided famly.

[31 F-H/& 32 A-E]

6. After a partial partition as regards property, the
property divided is held by the nmenbers of the undivided
famly as divided nmenbers with all. the incidents flow ng
therefromand the property not so divided as nenbers of an
undi vided famly. Section 171 (1) of the Act can, therefore
operate in such a case also because the famly which has
beconme divided as regards the property which is the subject
matter of partial partition is deened to continue as the
owner of that property and the recipient of the income
derived from it except where and in so far as a finding of
partition has been given under section 171. [32 F-(

7. Partition can be brought about, (1) by a father
during his life tine between hinself and his sons by
dividing properties equally anpbngst them (2) by agreenent,
or (3) by a suit or arbitration. A declaration of intention
of a coparcener to becone divided brings about severance of
status. [27 E

8. A physical division of the property which is the
subject matter of partition is not necessary to conplete the
process of partitionin so far as the itemof property is
concerned under Hi ndu Law. The parties to the partition may
enjoy the property in question as tenants-in-common. [27 G

Appovi er v. Rama Subba Aiyan [1866] 11 MI1.A 75,
referred to.

14

9. H ndu Law does not require that the property must in
every case be partitioned by netes and bounds or physically
into different portions to conplete a partition. Disruption
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of status can be brought about and it is open to the parties
to enjoy their shares of property as tenants-in-conmon in
any manner known to | aw according to their desire.[28-C

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: G vil Appeal Nos. 1370/74
and 1768 of 1975.

Fromthe judgment and order dated the 29th Septenber,
1972 of the Allahabad Hi gh Court in Income-Tax Reference No.
47 of 1971.

S.T. Desai J.B. Dadachanji and K J. John for the
Appellant in C A 1370/74 and for Respondent in C A
1768/ 75.

V.S. Desai, Mss A Subhashini, K C Dua and S.P. Nayar
for the Respondent in CA. 1370/74 and for the Appellant in
CA. 1768/ 75.

The Judgrent of the Court was delivered by

VENKATARAM AH, J. These two appeals by certificate-one
by the assessee and the other by the Conmi ssioner of |ncone-
tax, Kanpur are filed -against the judgnent and order dated
Septenmber 29, 1972 of the H gh Court of Judicature at
Al l ahabad in Incone-tax Reference No. 47 of 1971 under
section 256(1) of 'the Income-tax Act, 1961 (hereinafter
referred to as '"the Act’) nade by the lncone tax Appellate
Tri bunal . Al l ahabad Bench, Al l ahabad (for short ’'the
Tribunal’). The two questions which were referred by the
Tri bunal for the opinion of the H gh Court were:

"(1) Whether on the facts ~and in the circunstances of
the case the Tribunal was right in-holding that
the properties in dispute were capabl e of division
in definite portions anongst the 10 coparceners as
contenplated in Explanation (a) (i) to section 171
of the Income tax ~Act, 1961 and that even
otherwi se the nere severance of status was not
sufficient to entitle the assessee to succeed in
its claimfor partial partition ?

(2) Wiether on the facts and. in the circunstances of
the case the Tribunal was justified in  holding
that the

15
income from the properties in dispute which were
accepted to have been partitioned under the Hndu
law but with regard to which an order accepting
the claim of partial partition was not made was
liable to be included in the conputation of the
assessee’s incone ?"

The assessee is a H ndu undivided famly known as M s.
Kal | oomal Tapeshwari Prasad and the year of assessnent is
1964. 65. The assessee is governed by the Mtakshara schoo
of law. The following genealogical tree represents the
rel ati onshi p anongst the menbers of the famly:

Phakki La
| | |
Chandool al Bi shambhar Nat h Si taram
(H's Wfe Ranpiari (dies issueless (wife-kripa

di ed on 17.9.63) on 1940-wi fe Devi )
| |
| |
| |
|
|
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| | |
| Gopal j i Ranj i

I I I I
Jagat Roop Swar up Shyam Bi mal

Nar i an Nar ai n Nar ai n Nar i an Nar i an
During the relevant previous year, the famly consisted

of Chandoolal, Sitaram and his wfe Kripa Devi, Jagat
Narai n, Roop Narain, Swarup Narain, Shyam Narain and Bi nal
Narain who were the five sons of Chandool al and Gopalji and
Ranji, the two Sons of Sitaram The assessee (Hindu

undi vided famly) was deriving income from various sources
such as incone from property, income from noney |ending
busi ness, incone from specul ation business and cloth
busi ness etc. There wasa partial partition in the famly in
the year 1951 when ~a sum of Rs. 5,00,000 out of its tota

capital of Rs. 12,85,423 was divi ded anpngst the coparceners
at the rate of Rs. 41,666110/8 amongst nenbers of
Chandool al’s branch~ and at the rate of Rs. 83,333/5/4
anongst . the  nmenbers of Sitaranis branch. Kripa Devi did not
receive any share at that partition. The said partia

partition was accepted and acted upon by

16

the I ncone-tax Departnent where after the cloth business was
treated as the business of a firmconsisting of nost of the
coparceners as partners. Again on Decenber 11, 1963 which
fell within the previous year relevant™ for the assessnent
year in question i.e. 1964-65, according to the assessee,
there was another partial partition orally as a result of
which its eighteen i movabl e properties were divided anongst
the ten nenbers of the famly and that they  held those
properties as tenants-in-comon from that ~date. It was
clained by the assessee in the course of° the assessnent
proceedi ngs that the nmenbers of the fanily had comrenced to
mai ntai n separate accounts with regard to the income from
the said eighteen properties and to divide the net profits
anongst thensel ves according to ‘their respective shares at
the end of each year. The ei ghteen i movabl e properties were
situated in different places and their valuation was as

fol | ows:
S. No. Muni ci pal nunber of Val ue
the property
1. 7512 1,778,875/ -
2. 76/ 162 27, 000/ -
3. 76/ 169 45, 000/ -
4. 47/ 110 13, 500/ -
5. 47/ 26 20, 700/ -
6. 48/ 203 16, 200/ -
7. 55/ 124 90,000/ -
8. 55/ 36}
9. 55/ 37} 41, 400/ -
10. 70/ 87 1, 57,500/ -
11. 71/ 150 8,100/ -
12. 71/ 89 3, 600/ -
13. 71/ 112 19, 800/ -
14. 63/ 61 7,425/ -
15. 51/ 68 17,100/ -
16. S
51/ 73 14, 400/ -
17. 86/ 37 20, 520/ -
18. 1/ 301A 45, 000/ -

17
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When required by the Income-tax Oficer to explain as
to why the properties were not divided in definite portions
as required by section 171 of the Act, the assessee stated
that physical division of the properties in question anmongst
the ten menbers was inpossible and the only possible way to
partition those properties was to define their respective
shares and to enjoy the incone fromthem separately. In
support of the above claimthe assessee relied upon a copy
of an award dated April 15, 1964 nmade by one S.B. Tandon
which was nmade into a decree in Suit No. 60 of 1964 on the
file of the Court of the First Gvil Judge, Kanpur dated
Septenber 21, 1964. In that award the arbitrator had stated
that the properties did not admt of physical division. The
I ncome-tax O ficer did not agree wth the assessee’'s
contention that it was not possible to divide the properties
in question in definite portions. Accordingly he rejected
the claim of partial partition in respect of the eighteen
i movabl e properties and proceeded to assess the income
derived therefrom .in the hands of the assessee. Against the
order of " the Incone-tax O ficer, ‘the assessee filed an
appeal before the Appellate Assistant Conmi ssioner of
I ncome-tax. During the pendency of that appeal the assessee
appoi nted another arbitrator by the nane Lakhsman Swaroop, a
retired Chief Engineer to examne the possibility of a
physical division /of each of the eighteen properties into
ten portions and if /that was not possible to suggest any
other node or nodes to divide them into- ten parts in
accordance with the share allotted to each of the parties to
the partition. By his award dated February 3, 1965, Lakshman
Swaroop stated that the aforesaid properties were "not
capabl e of physical division-into ten shares by netes and
bounds and that any practical division is that of allocation
of proportionate shares in all the 18 properties in
guestion.” It may be nentioned here that out of the ten
shares, six shares were 1/12theach ~and four shares were
1/8th each. Chandoomal and his five sons had been allotted
1/12th each and Sitaram his wife and his two sons had been
allotted 1/4th each. Lakshman Swaroop was al so exam ned as a
wi tness before the Appellate Assistant Comm ssioner by the
assessee and cross-exanined by the Incone tax Officer. The
Appel | ate Assistant Commi ssioner on a consideration of the
material before him including the decree of the court
referred to above and the evidence of Lakshman Swaroop held
that the case of the assessee that it was not possible to
di vide the properties physically into ten shares referred to

above was not tenable and disnissed the appeal. The
assessee, thereafter took up the matter before the Tribuna
in appeal. The Tribunal also was of the view that the

contention of the assessee that if the properties had

18

been divided into ten shares, they would have either been
destroyed or would have lost in value was not correct.
Accordingly the claimof the assessee under section 171 of
the Act that there was a partial partition was rejected.
Thereupon on an application of the assessee nmde under
section 256(1) of the Act, the two questions set out above
were referred by the Tribunal to the High Court for its
opi ni on.

After hearing the parties, the High Court recorded its
answer to the first question in the affirmtive and in
favour of the Departnent and in reaching that conclusion, it
observed thus:

"We have seen the evidence of the arbitrator as
well as the Chief Engineer, and it is apparent there
fromthat even though the 18 properties could not
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i ndividually be divided into 10 shares wi t hout
destroying their wutility but after assessing the value
of the properties, they could be apportioned between
the ten nenbers and the difference in the allocations
could be equalised by paynent of cash ampunts by one to
the other. In our opinion, it cannot, in such a
situation, be said that these 18 properties were
i ncapabl e of physical division in 10 shares, and so, in
view of <clause (a) (i) of the Explanation, nere
severance of status was not sufficient for recording a
finding of partition.”
The High Court answered the second question in favour
of the assessee holding ‘that the income accruing fromthe
ei ghteen i nmovabl e properties after Decenber 11, 1963 was

however not I|iable to be included in the conputation of the
joint Hndu famly s incone.  In recording this answer, the
H gh Court observed thus:

"Sec. 171 of the 1961 Act in essence, is a re-

actment of Sec. 25A “with the difference that it
applies not only to cases of total partition but
al soto cases of ‘partial partition. There are sone
i nci dental changes as well, e.g. sec. 171 applies
also for purposes of levying and collecting
penalty, fine or interest and in addition requires
the Incone-tax Oficer to record a finding as to
the date on which total or partial partition took
pl ace. The fact that sec. 171 applies to a partia

partition (meaning a partition whichis partial as

19

regards the persons or as regards the properties
of the famly or both) as well shows that a
finding of partial partition  can be recorded and
on such a finding being recorded under sub-section
(4) the total income of the joint famly in
respect of the period upto the date of partition
isto be assessed as if  no partition had taken
pl ace and each nmenber (of the fanily was to be
Iiable, notwithstanding anything contained in
clause (2) of sec. 10, jointly and severally for
the tax on the incone so assessed. Thus sec. 171

i ke sec. 25A, seeks to nullify the effect of sec.
10 (2) wunder which a nenber was not l|iable to be
taxed on the income received as a nmenber of Hi ndu
undi vided famly. The section does not entitle the
i nclusi on of income froman asset-which has ceased
to belong to the joint famly, in the assessnent
of the joint H ndu famly.

In the present case, on the findings, the
positionis that the joint Hndu famly  stood
di srupted in relation to the 18 i-mmovabl e
properties as a result of the oral partition dated
11t h Decenber, 1963. Thereafter the incone of
these properties bel onged to the individua
menbers and not to the joint famly. It could not
be included in the assessnment of the famly."

Aggrieved by the answer to the first question, the
assessee has filed Cvil Appeal No. 1370 of 1974 and
aggrieved by the answer to the second question, the Revenue
has filed Cvil Appeal No. 1768 of 197.

It is necessary to refer to the history of the rel evant
provisions in order to decide the questions raised before
us. Under the Indian |Incone-tax Act, 1922 (for short 'the
1922 Act’) a Hindu undivided famly could be assessed on its
i ncome. Section 3 of the 1922 Act laid down that where any
Central Act enacted that incone-tax should be charged for
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any year at any rate or rates, tax at that rate or those
rates should be charged for that year in accordance with and
subject to the provisions of that Act in respect of tota
i ncome of the previous vyear of every individual, H ndu
undivided family etc. But section 14 (1) of the 1922 Act
provided that no tax was payable by an individual assessee
in respect of any sumwhich he received as a nenber of a
H ndu undivided fanmily where such sum had been paid out of
the incone of the famly. Section 25-A was
20
inserted in the 1922 Act in the year 1928 providing for the
machi nery for assessnment after partition of a Hi ndu
undi vided fam ly. That section inmediately before the repea
of the 1922 Act read as foll ows:
"25A. Assessnent after partition of a Hindu
undi vi ded famly-(1) Were, at the tinme of naking
an assessnent ~under section 23, it is clained by
or on - behalf of any nmenber of a Hndu famly
hitherto assessed as undivided that a partition
has taken place anbng the nenbers of such famly,
the I'nconme-tax O ficer shall nmake such inquiry
there-into ashe may think fit, and, if he is
satisfied that the joint famly property has been
partiti oned anbng the various nmenbers or groups of
menbers in definite portions 'he shall record an
order to that effect:

Provi ded that no such order shall be recorded
until notices of the inquiry have been served on
all the menbers of the famly.

(2) Where such an order has been passed, or
where any person has succeeded to -a ‘business,
profession or vocation fornerly carried on by a
H ndu undivi ded fam |y whose joint fanm |y property
has been partitioned on or after the |ast day on
which it carried on such business, profession or
vacation, the Inconme-tax O ficer shall nake an
assessnment of the total incone received by or on
behal f of the joint famly as such, as if no
partition had taken place, and each  nenber or
group of nenbers shall, in addition to any income-
tax for which he or it may be separately liable
and notw thstanding anything contained in sub-
section (1) of section 14, be liable for a share
of the tax on the incone so assessed according to
the portion of the joint famly property allotted
to him or it; and the Incone-tax Oficer shal
make assessnents accordingly on the wvarious
menbers and groups of menbers in accordance with
the provisions of section 23:

Provided that all the nenbers and groups of
nmenbers whose joint famly property “has been
partitioned

21
shall be liable jointly has severally for the tax
assessed on the total incone received by or - on
behal f of the joint famly as such

(3) Where such an order has not been passed
in respect of Hindu famly hitherto assessed as
undi vi ded, such famly shall be deened, for the
purposes of this Act, to continue to be a Hi ndu
undi vi ded fam | y".

Section 25-A of the 1922 Act as it stood then
(subsequent nodifications in it being inmaterial for the
purposes of this case) canme up for consideration by the
Judicial Committee of the Privy Council in Sir Sunder Singh
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Majithia v. The Conm ssioner of Incone-tax, C.P. and U.P.
The Privy Council held that section 25-A of the 1922 Act
provided that if it be found that the famly property had
been partitioned in definite portions, assessnent night be
made, notw thstanding section 14(1) on each individual or
group in respect of his or its share of the profits made by
the undivided famly, while holding all the nenbers jointly
and severally Iliable for the tax. It was further held that
if, however, though the joint Hndu famly had cone to an
end, it be found that its property had not been partitioned
in definite portions then the famly was to be deened to
continue-that is, to be an existent Hindu fam |y upon which
assessment could be nmmde on its gains of the previous year
But it was of the view that section 25-A had nothing to say
about any H ndu wundivided famly which continued in
exi stence never having been disrupted. Such a case was held
to fall outside sub-section (3) of section 25-A and in
effect, it held that the said section did not apply to cases
of partial partition.

I n.Gordhandas T. Mangaldas v. Conm ssioner of |ncome-
tax, Bonbay, Kania, J. (as he then was) who agreed with
Beaurrent, C. J. explained the  scheme of section 25-A of the
1922 Act (as it stood-then) in his concurring judgment thus:

"It i's material to bear in mnd the schene of
the Incone-tax Act, in the first instance. Under
sections 2 and 3 the different wunits stated
therein are liable to be taxed as such. One of
themis ‘ajoint H ndu famly. In order to avoid
doubl e taxation, Section 14 |ays down

22

that when the individual nenber is being assessed,
his income as nenber of a joint famly should not
be assessed again. Then cones the stage, what
happens when a fanily, ~which'has once been so
assessed, cones to a partition. To neet that
contingency, Section 25-Ahas been enacted. In the
section, as it existed before the anendnent of
1939, in terns the Income-tax O ficer  required
proof, (i) that a separation of the nemnbers of the
joint famly had taken place and (ii) that the
joint famly property had been partiti oned anpbngst
the wvarious nmenbers or groups of nenbers in
definite portions. On being satisfied on those
points he had to record an order to that effect.
The effect of such a recording was that thejoint
famly incone would be assessed and recovered in
terns of sub-section (2). |In the absence of such
order, under sub-section (3) the ‘joint famly
continued to be assessed as before."

The sane view was followed i n WAaman Sat wappa Kal ghatg
v. Conmmi ssioner of Inconme-tax and in MS. MS. — Myyappa
Chettiar v. Conm ssioner of I|ncome-tax, Madras.

This Court had to consider the true neaning of section
25-A of the 1922 Act in Lakhm chand Baijnath v. Comm ssioner
of I ncone-tax, West Bengal. Venkatarama Aiyar, J. speaking
for the Court observed in the above case thus:-

"Now, when a claimis nade under section 25-
A, the points to be decided by the Incone-tax
Oficer are whether there has been a partition in
the famly, and if so, what the definite portions
are in which the division had been nade anong the
nmenbers or groups of nenbers. The question as to
what the income of the famly assessable to tax
under section 23 (3) was would be foreign to the
scope of and enquiry wunder section 25-A. That
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section was, it should be noted, introduced by the
I ndian I ncone-tax (Anendnent) Act, 1928 (3 of
1928) for renoving a defect which the
23

wor ki ng  of the Act as enacted in 1922 had
di scl osed. Under the provisions of the Act as they
stood prior to the anendnent, when the assessee
was an undivided famly, no assessnent could be
made thereon if at the tine of the assessnent it
had becone divi ded, because at that point of tine,
there was no undivided famly in existence which
could be taxed, though when the inconme was
received in the year of account the famly was
joint. Nor could the individual nenbers of the
famly be taxed in respect of such incone as the
sane is exenpt from tax under section 14 (1) of
the Act. The result of these provisions was that a
joint famly which had becone divided at the time
of assessnent escaped tax altogether. To renobve
this defect, section 25-A enacted that wuntil an
order is made under ~that section, the famly
shoul d be deened to continue as an undivided
famly. When an order is nade under that section,
the famly should be deened to continue as an
undi vided fam ly. When an order is made under that
section, its effect is that while the tax payable
on the total income is _apportioned anbng the
di vi ded nmenbers or groups, all of themare liable
for the tax payable on the total incone of the
famly. What that tax is would depend on the
assessnment of —income in proceedi ngs taken under
section 23, and an order under section 25-A woul d
have no effect on that assessment."

The above view was reiterated by this Court in Kalwa
Devadattam and Ors. v. Union of Indiaand Os. in Additiona
I ncome-tax O ficer, Cuddapah v. Thimmyya and Anr. and in
Joint famly of Udayan Chinubhaii etc. v. Conm ssioner of
I ncome-tax, Qujarat. The substance of all these decisions
was that wunder section 25-A of the 1922 Act a Hi ndu
undi vided family which had been assessed to tax could be
treated as undivided and subjected to tax under the Act in
that status unless and until an order was nade under section
25-A (1) and if in the course of the assessnment proceedi ngs
it is claimed by any of the nmenbers of the H ndu undi vided
famly that there
24
has been total partition of the famly property resulting in
physi cal division thereof as it was capable of, the
assessing authority should hold an enquiry and -decide
whet her there had been such a partition or not. If he held
that such a partition had taken place, he should proceed to
make an assessnent of the total inconme of the fanmily as if
no partition had taken place and then proceed to apportion
the liability as stated in section 25-A anongst the
i ndi vidual nmenbers of the famly. If no claimwas nmade or if
the claim where it was nade was disallowed after enquiry,
the H ndu undivided fam |y would continue to be liable to be
assessed as such. This was the legal position under the 1922
Act .

The law relating to assessnent of Hindu undivided
famly, however, underwent a change when the Act cane into
force. Section 171 of the Act which corresponds to section
25- A of the 1922 Act reads thus:

"171.(1) A Hindu famly hitherto assessed as undivi ded

shall be deenmed for the purposes of this Act
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(2)

(3)

(4)

(5)

(6)

(7

(8)

to continue to be a H ndu undivided famly,
except where and in so far as a finding of
partition has been given under this section
in respect of the H ndu undivided famly.
VWere, at the time of naking an assessnent
under section 143 or section 144, it is
claimed by or on behalf of any nenber of a
Hi ndu fam|ly assessed as undivided that a
partition, whether total or partial, has
taken place anong the menbers of such famly
the I ncone-tax O ficer shall make an inquiry
thereinto after giving notice of the inquiry
to all the nenbers of the famly.

On the conpletion of the inquiry, the Incomne-
tax Oficer shall record a finding as to
whet her there —has been a total or partia
partition of the joint fam |y property, and,
if there has been such a partition, the date
on which it has taken pl ace.

Where a finding of total or partial partition
has been recorded by  the Incone-tax O ficer
under

this section, and the partition took place
during the previous year

(a) the total incone of the joint famly in
respect of the period up to the date of
partition shall~ be assessed as if no

partition had taken place; and

(b) each menber ~or group of menbers shall
in addition to any tax for which he or
it my be separately liable and
notw t hstanding any thing contained in
clause (2) of section 10, be jointly and
severally liable for the tax on the
i ncomre so assessed.

Where a finding of (total or partial partition

has been recorded by the Incone-tax O ficer

under this section, and the partition took

pl ace after the expiry of the previous year

the total income of the previous year of the
joint famly shall be assessed as iif no
partition has taken place, and the provisions
of clause (b) of sub-section (4) shall, so

far as may be, apply to the case.

Not wi t hst andi ng anything contained in this
section if the Incone-tax Oficer finds after
conpletion of the assessnment of a Hindu
undivided family that the famly has already
effected a partition, whether total or
partial, the Income-tax O ficer shall proceed
to recover the tax fromevery person who was
a nmenber of the famly before and partition

and every such person shall be jointly and
severally liable for the tax on the incone so
assessed.

For the purposes of this section, the severa

l[iability of any nenber or group of menbers
thereunder shall be computed according to the
portion of the joint famly property allotted
to him or it at the partition, whether tota

or partial.

The provisions of this section shall, so far
as may be, apply in relation to the I evy and
col l ection of
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any penalty, interest, fine or other sumin
respect of any period up to the date of the
partition, whether total or partial, of a

H ndu wundivided famly as they apply in

relation to the levy and collection of tax in

respect of any such period. Explanation- In
this section-

(a) "partition" neans-

(i) where the property admt of a
physi cal di vi si on, a physi ca
division of the property, but a
physical division of the incone
wi t hout a physical division of the
property producing the inconme shal
not be deened to be a partition; or

(ii) where the property does not adnmits
of a physical division then such
di vision as the property admts of,
but ~a nere severance of status
shal | _not be deened to be a
partition;

(b) "partial partition" neans a partition
which is partial as regards the persons
constituting the H ndu undivided famly,
or the properties belonging to the Hindu
undi vi ded fam ly, or both."

Section 4(1) 'of the Act which levies the charge of
incone-tax states that where any Central Act enacts that
i ncome-tax shall be charged for any assessnent year at any
rate or rates, incone-tax at that rate or those rates shal
be charged for that year in accordance w th, and subject to
the provisions of, the Act in respect of the total income of
the previous year or previous years, as the case nmay be, of
every person. The expression 'person’is defined in section
2(31) of the Act as including withinits nmeaning a H ndu
undivided family. |In order to avoid double taxation of the
same incone under the Act, any sumreceived by an i'ndiyvi dua
as a nenber of a Hindu undivided famly where such sum has
been paid out of the income of the famly-is required by
section 10 (2) of the Act not to be.included in conputing
the total income of a previous year of —any person. ~This
requi renent, however, is subject to section 64 (2) of the
Act with effect fromApril 1, 1971. Then follows section 171
of the Act which
27
provides for the assessment after partition of a Hi ndu
undi vi ded famly.

Under Hindu law partition may be either total or
partial. A partial partition nay be as regards persons who
are menbers of the famly or as regards properties which
belong to it. Wiere there has been a partition, it is
presuned that it was a total one both as to the parties and
property but when there is a partition between brothers,
there is no presunption that there has been partition
bet ween one of them and his descendants. It is, however,
open to a party who alleges that the partition has been
partial either as to persons or as to property to establish
it. The decision on that question depends on proof of what
the parties intended whether they intended the partition to
be partial either as to persons or as to properties or as to
both. Wien there is partial partition as to property, the
famly ceases to be wundivided so far as properties in
respect of which such partition has taken place but
continues to be undivided with regard to the remaining
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famly property. After such partial partition, the rights of
i nheritance and alienation differ accordingly as the
property in question belongs to the nenbers in their divided
or undi vi ded capacity. Partition can be brought about (1) by
a father during his lifetime between hinmself and his sons by
di viding properties equally anongst them (2) by agreenent
or (3) by a suit or arbitration. A declaration of intention
of a coparcener to becone divided brings about severance of
status. As observed by the Privy Council in Appovier v. Rama
Subba Ai van" when the nenbers of an undivided fanmly agree
among thenselves wth regard to a particular property, that
it shall thenceforth be the subject of ownership, in certain
defi ned shares, then the character of undivided property and
joint enjoynment is taken away from the subject-matter so
agreed to be dealt wth, and in the estate each nenber
thenceforth a definite and certain share, which he may claim
the right to receive andto enjoy in severalty, although the
property itself ~has not been actually severed and divi ded"
A physical division of the property which is the subject-
matter of partition is not necessary to conplete the process
of partition in so far as that itemof property is concerned
under Hindu |aw The partiesto the partition nay enjoy the
property in question-as tenants in comon. |In Approvier’s
case (supra) the Privy Council further laid down that "if
there be a conversion of the joint tenancy of an

28

undivided famly into a tenancy in conmon of the menbers of
that wundivided fanmily, the wundivided fanmly beconmes a
divided famly wth reference to the property that is the
subj ect of that agreenent, and-that is a separation in
interest and in right, although not i mediately followed by
de facto actual division of the subject-matter. This may, at
any time, be clainmed by virtue of the separate right."

It is thus clear that Hi ndulaw does not require that
the property must in every case be partitioned by mates and
bounds or physically into different portions to conplete a
partition. Disruption of status can be brought about by any
of the nbdes referred to above and it is open to the parties
to enjoy their share of property as tenants-in-comon/in any
manner known to law according to ‘their desire. But the
i ncome-tax law introduces certain conditions of its own to
give effect to the partition under section 171 of the Act.

Section 171 of the Act applies to a case where there is
a Hndu undivided famly which had been assessed as such
under the Act until a claim is made under section 171(2)
that there has been a partition-total or partial init. The
partition contenplated under section 171 of the Act may be
either total or partial. Here there is a departure nade from
section 25A of the 1922 Act which was concerned with a tota
partition only. |In sub-sections (2) to (5 and  (8) of
section 171 of the Act, the word 'partition’ is qualified by
words 'total or partial’. The Explanation to section 171 of
the Act to which we shall revert again also defines the
expression 'partial partition’ as neaning a partition which
is partial as regards the persons constituting the Hindu
undivided famly, or the properties belonging to the Hi ndu
undi vided famly, or both. Subsection (2) of section 171
provides that where at the time of making an assessnent
under section 143 or section 144 of the Act it is clained by
or on behalf of any nenmber of a Hndu undivided famly
assessed as wundivided that a partition, whether total or
partial, has taken place anobng the nmenbers of such famly,
the I ncone-tax Oficer shall make an inquiry into the said
claimafter giving notice to all the nenbers of the famly.
On the conpletion of the inquiry, the Incone-tax Oficer is
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required by sub-section (3) of section 171 to record a
finding as to whether the claim of partition, total or
partial is true or not and if there has been such a
partition, the date on which it has taken place. Sub-section
(4) of section 171 states that when a finding of total or
partial partition has been
29
recorded by the Incone-tax Oficer and the partition had
taken place during the previous year the total inconme of the
joint famly in respect of the period upto the date of
partition shall be assessed as if no partition had taken
pl ace and each menber or group of nmenmbers shall in addition
to any tax for which he or it nay be separately |iable and
not wi t hst andi ng anything ' contained in clause (2) of section
10 be jointly and severally liable to the tax on the incone
so assessed Wiere the finding recorded is that the partition
had taken place after the expiry of the previous year then
the joint famly has to be assessed under sub-section (5) of
section 171 as if no partition had taken place and the tax
shal | be ' recoverable nutatis nutandis as provided in clause
(b) of sub-section (4) thereof. The several liability of a
menber or a group of “the undivided famly has to be
det erm ned under sub-section (7) of section 171 according to
the share of famly property allotted "to him or to the
group, as the case mmy be. Sub-section (8) of section 171
extends the above rules of assessnent and l[iability to | evy
and collection of any penalty, interest, fine etc. payable
by the family upto the date of partition. Sub-section (6) of
section 171 which contains a non - obstante clause enpowers
the I ncone-tax Oficer to recover the tax due froma famly
fromevery nenber of the famly before the partition even if
he finds after the conpletion of assessnent that the famly
has undergone a partition already. The true effect of this
provision is discussed in Govinddas & Os. v. Incone-tax
Oficer & Anr.

Now we cone to sub-section (1) of section 171 of the
Act which contains a ’'deem ng" provision. It says that a
Hindu fam|ly hitherto assessed as undivi ded shall 'be deened
for the purposes of the Act to continue to be a  Hi ndu
undi vided famly except where and in so far as a findi ng of
partition has been recorded in respect of it under section
171. Partition referred to here can obviously include a
partial partition also either as regards the persons
constituting the undivided famly or the properties
bel onging to it or both, in view of the provisions contained
in the other sub-sections in and the Expl anation to section
171. Were there is no claim that a partition-total or
partial had taken place nade or where it is made and
di sall owed a Hindu undivided famly which is hitherto being
assessed as such will have to be assessed -as/ such
notwi t hstanding the fact a partition had in fact taken place
30
as per Hndu law. Afinding to the effect that partition had
taken place has to be recorded under section 171 by the
I ncome-tax O ficer. He can record such a finding only if the
partition in question satisfies the definition of the
expression 'partition” found in Explanation to section 171
A transaction can be recognised as a partition under section
171 only if, where the property adnts of a physica
division, a physical division of the property has taken
place. In such a case nere physical division of the incone
wi t hout a physical division of the property producing i ncone
cannot be treated as a partition. Even where the property
does not admt of a physical division then such division as
the property admts of should take place to satisfy the test
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of a partition under section 171. Mere proof of severance of
status under Hndu law is not sufficient to treat such a
transaction as a partition. |If a transaction does not
sati sfy the above additional conditions it cannot be treated
as a partition under the Act even though under Hi ndu | aw
there has been a partition total or partial. The consequence
will be that the wundivided family wll be continued to be
assessed as such by reason of sub-section (1) of section
171.

At this stage one contention urged on behalf of the
assessee needs to be considered. It is asserted on behal f of
the assessee that the fiction contained in section 171(1) of
the Act does not at all apply to an undivided famly which
continues to be in fact an wundivided famly even after a
partial partition as regards sone of its properties had
taken place. The argument is that a 'deem ng’ provision can
operate only where the real state of affairs is different
fromwhat the | aw deens as existing and it can not where the
real state of affairs is the same as the one which |aw by a
fiction treats as existing. It is urged that since the
undi vi ded fam-ly in fact ~continues even after a partia
partition as regards property, there is no need to enact a
rule declaring that it shall be deemed to continue as an
undi vided famly. Hence section 171(1) of the Act cannot be
construed as being applicable to such '‘a case. In other
words, it is wurged that where all the nenbers of an
undi vided famly 'continue to be nembers of such famly
owni ng the renmining properties which are vyielding incone
after a partial partition as regards some properties has
taken place, the undivided famly is |liable to be assessed
as such only in respect of the inconme derived by it fromthe
remaining itens of property owned by it and the incone
derived properties which have gone out of the ownership of
the famly by reason of the partial partition should be

excluded from the total incone of the famly. Reliance is
pl aced on the foll ow ng obser-

31

vations of the Privy Council in the case of Sir Sunder Singh

Majithia (supra) where sub-section (3) of section 25-A of
the 1922 Act arose for consideration
"The section has nothing to say about the Hindu
undi vided famly which continues in —existence never
havi ng been disrupted. Such a case is outside sub-
section (3) because it is not wthin the section at
all. No sub-section is required to enable an undivided
famly which has never been broken up to be deened to
continue. But it need not have the same assets or the
same incone in each year and it can part with an item
of its property to its individual nenbers if it takes
the proper steps."”

It is not necessary to nmake any coment “on these
observations as they had held the field until the Act camne
into force with section 171 inserted in it. The Parlianent
enacted section 171 after taking note of the above decision
and several other decisions following it which had taken the
view that a partial partition did not fall within the scope
of section 25-A It expressly stated in section 171 of the
Act that the said provision was applicable to both kinds of
partitions-total or partial, It has also defined partia
partition as one which is partial as regards persons
constituting the undivided famly or as regards the
properties belonging to the wundivided famly or both.
Virtually the present provision deals with all kinds of
partitions the nature of which sonetinmes may be difficult to
predicate correctly. Take a joint famly consisting of a
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father, his sons and grandsons as shown in the follow ng
geneal ogi cal tree:
A

—_

I
I
C
|

——g—

|
| | | | | |
E F G H | J

VWen a partition takes place in the above fanmly there
may be ~a partition when all of themA B, C D E F, G H
I and J

32
becone divided each of themtaking hi's rightful share in the
famly property. In this case there is a total partition

The second kind of partition may be anongst four groups, the
first consisting of A only, the second consisting of B, E
and F, the third /consisting of C, G and H and the fourth
consisting of D, I and J each group taking one fourth share
inall the properties and the branch of B, the branch of C,
and the branch of = D continuing as undivided famlies. The
third kind of partition nmay be a partition where any one of
the three branches the branch of B, or the branch of C, or
the branch of D separates fromthe rest of the famly taking
its share thus resulting in two undivided fanmlies one
fam |y which has gone out of the fanmily and the other
consisting of the remaining nenbers. In these cases the
partition can be called partial both as regards persons and
as regards properties. The next kind of partition may be one
where all the menbers divide anpbngst thensel ves only sone of
the famly properties and continue as nenbers of an
undi vided famly owning the remaining famly -properties.
This is called a partial partition as regards property. Even
here the division of the property which is subject matter of
partial partition may be groupw se also. In the case of a
partial partition as regards property, one thing noticeable
is that after such partition, the property which is the
subject matter of partition is held by the nenbers of the
famly as tenants-in-common and the rest —of the famly
properties continue to be held by themas nenbers of the
undivided family. This is the very principle which is
expounded by the Privy Council in Appovier's case (supra) in
the two passages extracted above.

After a partial partition as regards property, the
property divided is held by the nenbers of the undivided
famly as divided nenbers with all the incidents flow ng
therefromand the property not so divided as nenbers of an
undivided family. The fiction enacted in section 171(1) of
the Act, therefore, operate in such a case al so because the
famly which has become divided as regards the property
which is the subject-matter of partial partition is deened
to continue as the owner of that property and the recipient
of the incone derived fromit except where and in so far as
a finding of partition has been given under section 171. In
such a case it is obvious the real state of affairs is in
fact different fromwhat 1is created by the fiction and it
cannot be said that there is no occasion for the fiction to
operate. That 1is the true meaning of section 171 (1) of the
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Act. In view of the substantial changes that are brought

33

about in section 171, we find it inpossible to accept the
contention that the fiction in section 171 (1) of the Act
does not operate in the case of partial partitions as
regards property where the conposition of the famly has
remai ned unchanged.

The answer to the first question referred to the Hi gh
Court by the Tribunal depends upon the true construction of
sub-clause (i) of clause (a) of the Explanation to section
171 of the Act. The subject matter of partial partition as
mentioned earlier, consisted of eighteen itenms of inmovable
property. The value of each of themis given in the earlier
part of this judgnent. 'Under the partial partition in
guestion, six persons were ‘allotted 1/12th share each in
these eighteen properties-and four persons were allotted
1/8th share each. The total value of the eighteen properties
was Rs. 7,26,120. Six of the nenbers were, therefore,
entitled to properties of the value of Rs. 60,510/- each and
four of themwere entitled to properties of the value of Rs.
90, 765 each. Before the Tribunal two subni ssions were nmade
on behalf of the assessee in support of the plea that the
arrangenent entered into anpbngst the parties providing for
di vision of the incone of the properties in question wthout
resorting to physical division of the properties was a
partition as defined by the Explanation to section 171 of
the Act. The first | subnmission was that the word 'property’
occurring in clause (a) (i) of the Explanation to section
171 referred to an  individual item of property which is
divided and not to all the properties which are divided at
the partition-total or partial-and hence as it ‘had been
accepted by the Departnment that each of the ei ghteen itens
of property could not be divided -conveniently into ten
portion without destroying its wutility it had to ' be held
that the properties did not admt of physical division. The
second subm ssion which was wurgedin the alternative was
that even if it was possiblel to distribute the said
properties equitably anobngst the shares by asking themto
nmake necessary nonetary adjustnment to equalise the shares as
the Explanation to section 171 did not contenplate any such
nonetary adjustnment, the assessee could not be deni ed under
section 171 the recognition of the partial partition which
had taken place as per Hindu |law. In support of this plea
the assessee depended upon the opinion of the arbitrator
Tandon, on the basis of whose award the ~decree had  been
passed and also the evidence of Lakshman Swaroop tendered
before the Appellate Assistant Conmm ssioner. Taking into
consideration all the material before them and having regard
to the shares allotted to each of the nenbers, the market
val ue, situation, size and the age
34
of each of the itens of the property in question, the tax
payabl e in respect of each of them and al so the fact whether
an itemof property is in the occupation of a tenant or not,
the Tribunal cane to the conclusion that it was possible to
divide the properties in question physically into different
lots so that each nenber could take his rightful share in
them The High Court al so has expressed the same opinion

On the facts and in the circunmstances of the case, we
approve of the above view of the Hi gh Court. W feel that
the properties involved in this case admtted of physica
division into the required nunber of shares and such
di vi sion woul d not have adversely affected their utility. It
is coomon know edge that in every partition under Hindu |aw
unl ess the parties agree to enjoy the properties as tenants
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i n-conmon, the need for division of the fam |y properties by
netes and bounds arises and in that process physica

di vision of several items of property which admt of such
physi cal division does take place. It is not necessary to
di vide each iteminto the nunber of shares to be allotted at

a partition. |If a large nunber of items of property are
there, they are usually apportioned on an equitable basis
having regard to all relevant factors and if necessary by

asking the parties to make paynents of nobney to equalise the
shares. Such apportionment is also a kind of physica
division of the properties contenplated in the Explanation
to section 171. Any other view wll be one divorced fromthe
realities of life. The case before us is not a case where it
was i npossible to make such a division. Nor is it shown that
the nmenbers were not capabl e of naking paynent of any anount
for equalisation of shares. W are of the view that there is
no material in the case showng that the assessee ever
seriously attenpted to make a physical division of the
property as required by law. Al that was attenpted was to
rely upon the arbitrator’s award and Lakshman Swaroop’s
evi dence which were rightly held to be insufficient by the
Tribunal to wuphold the claimof the assessee. The assessee
cannot derive any assistance fromthe decision of this Court
in Charandas Haridas Anr. v. Conmm ssioner of Income-tax,
Bonbay North. Kutch and Saurarhtra, Ahnedabad, and Anr.
There the item of asset which had to be partitioned was the
right in certain managing agency agreenents. The Court
uphel d the arrangenent of division of comm ssiion anpongst the
menbers anmong whom the said right was divided as a partition
satisfying the test laid down by the income-tax law as it
was of the view that any physical division of that right
meant the dissolution of
35
the managi ng agency firms and their reconstitution which was
not altogether in the hands of the karta of the famly. The
Court also was satisfied that the famly took the fullest
neasure possible for dividing ‘the joint interest into
separate interests. |In the present case we are ‘satisfied
that no such attenpt to divide the properties was nade. This
case clearly falls under sub-clause (i) of clause (a) of the
Expl anation to section 171 of the Act but does not satisfy
the requirenment of that sub-clause as no physical division
of the properties was nade even though they could be
conveniently so divided. Sub-clause (ii) thereof ~does not
apply to this case at all. W, therefore, agree with the
answer given by the High Court to the first question in the
affirmative. The appeal of the assessee is, therefore,
liable to be di sm ssed.

Havi ng held that the assessee was not entitled to claim
a partial partition had taken place under section 171, the
H gh Court fell into an error in holding that the<income of
the properties which were the subject matter of partia
partition could not be included in the total income of the
assessee by relying upon the decisions which had been
rendered on the basis of section 25-A of the 1922 Act which
had been construed as not being applicable to partia
partitions. W have already held that section 171 of the Act
applies to all partitions-total and partial-and that unless
a finding is recorded under section 171 that a partia
partition has taken place the incone fromthe properties
should be included in the total incone of the famly by
virtue of sub-section (1) of section 171 of the Act. To put
it in other words what would have been the position of a
H ndu undivided family which had claimed in an assessnent
proceedi ngs under the 1922 Act that a total partition had
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taken place and had failed to secure a finding to that
effect in its favour under section 25-A thereof would be the
position of a Hindu undivided famly which has failed to
substantiate its plea of partial partition as regards
property under section 171 of the Act. The property which is
the subject-matter of partial partition would continue to be
treated as belonging to the fanmily and its income would
continue to be included inits total income wuntil such a
finding is recorded. That is the true effect of section 171
(1). It was, however, wurged on the analogy of the income
froma famly property alienated by a karta in favour of a
stranger that the income which was not actually received by
the famly could not be taxed and in support of
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this plea reliance was~ placed on a decision of the Mdras
H gh Court in A Kannan Chetty v. Conm ssioner of |ncome-
tax, Madras In that decision it is observed thus:

"For instance, if the karta of a famly effects an
alienation or “even nakes “a gift. in so far as the
taxi'ng departnent is concerned it is the incone of the
menbers of the H ndu undivided famly that can be
assessed, and if by reason of an alienation, whether it
i s binding upon the nenbers of the joint famly or not,
an item of property ceases to be in the hands of the
joint famly, it would not be open to the departnent to
say that they woul d ignore such an alienation
notw t hstandi ng that the possession of the properties
and its inconme may pass into the hands of a stranger
It may be different in cases where the joint famly
deals with one or nore itens of property or converts it
into a different estate retaining both possession and
income in its own hands. That nmay properly be a case
where the departnent nmay ignore such a transaction."

It is significant that in the passage extracted above
the Madras High Court has distinguished the case of an
alienation in favour of a stranger fromthe case where the
joint famly deals with one or ‘nore itens of property or
converts it into a different estate retai ning both
possession and incone in its own hands. W do not consider
that such a plea is available to the assessee because the
acceptance of such a plea would lead to the nullification of
the schenme of section 171 of the Act itself. As long as a
finding is not recorded under section 171 holding that a
partial partition had taken place the Hi ndu undivided famly
shoul d be deened for the purposes of the Act to be the owner
of the property which is the subject matter of partition and
also the recipient of the income fromsuch property. The
assessment should be made as such and the tax assessed can
be recovered as provided in the Act. In the circunstances,
the decision of the High Court on the second question has to
be reversed. W accordingly record our answer to the second
question in the affirmative and in favour of the Departnent.
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In the result, Cvil Appeal No. 1370 of 1974 s
di smssed and Civil Appeal No. 1768 of 1975 is all owed. The

assessee shall pay the costs of the Departnent. Hearing fee
one set.
N. V. K. Cvil Appeal 1370/1974

di sm ssed and C vi
Appeal 1768/1975 al | owed.
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