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PETI TI ONER
H MVATBHAI SON OF CHAGANLAL

Vs.

RESPONDENT:
Rl KH LAL AND ORS

DATE OF JUDGVENT28/ 02/ 1978

BENCH

KAl LASAM P. S

BENCH

KAl LASAM P. S.
SARKARI A, RANJIT SI NGH

Cl TATI ON:
1978 AIR 918 1978 SCR (3) 429
1978 SCC' (2) 160

ACT:

Cvil Procedure Code, Order 21, Rules 89 and 90-Application
by one judgnment <~ debtor under Rule 90- Whet her bar s
mai nt enance oil application by other Judgnent debtors under
Rul e 89.

HEADNOTE:

In execution of a noney decree, a house belonging to
respondents Nos. 1 to 16 and 18, was sold to the appellant
herein, in a court auction. Judgnent ~ debt or, \ Babul a
respondent No. 18 herein, preferred an application ' under
Order, 21, Rule 90 CP.C., for setting aside the 'sale.
Later, on behalf of hinself an two other judgnent debtors,
he filed another application under Rule 89, and deposited
the decretal and conpensation ampbunts. The Trial Court, and
in appeal, a single Judge of the Hi gh Court rejected the
latter application on the ground that it,; paintenance was
barred by the pending application under Rules 90.A Division
Bench of the High Court, allowed a Letters Patent Appeal
but granted a certificate of fitness.

Di sposing of the entire matter, and allow ng the application
under Order 21 Rule 89. the Court

HELD : The application of one judgnent debtor under O der 21
Rule 90, does not in any manner stand in the way  of other
j udgrment debtors, nmaking application under Order 21 Rule 89
C.P.C [432 F-G

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 2337 of 1968
(From the Judgrment and Order dated the 2nd May, 1968 of the
Madhya Pradesh High Court in L.P.A No. 7 of 1967).

G L. Sanghi and K. J. John for the appellant.

S. S. Khanduja and R K. Shukla for respondents Nos. 1, 2,
4. 5, 8 to 14 & 16.

Ex-parte : For Respondents Nos. 3, 6, 7, 15, 17 & 18.

The Judgrment of the Court was delivered by

KAI LASAM J.-This appeal is by the auction-purchaser on
certificate of fitness granted by the H gh Court of Mdhya
Prades against its order setting aside the decisions of
Single Judge and the District Judge and directing the
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District Judge to deal with the application under Order 21
Rule 89, Civil Procedure Code, filed by the Judgnent-debtors
Bhagwandas and Rameshwar Prasad on 7th February, 1966.

The decree-holder, Snt. Bittibai, the. 17th respondent
herein, in execution of a nobney-decree in her favour agai nst
respondents 1 to 16 and 18 herein sold a house belonging to
the judgnent debtors on 8th January, 1966. It was purchased
in the court auction by the appellant herein. On 17th
January 1966, respondent 18 Babul al, one of the Judgnent-
debtors made a 10--277SCl /78

430

application in the Court of District Judge, Sagar, under
Order 21, Rule 90, Civil Procedure Code, for setting aside
the sale. On 7th February, 1966 an application was filed
under Order 21, Rule 89, by Babulal, the 18th respondent, on
behal f of hinmself ~and respondents 1, 4 and 7 and the
decretal anobunt of Rs: 27,267/90p. and Rs. 2,300/- as
conpensation, total i ng in all Rs. 29, 567/ 90p. was
deposi t ed. The appel | ant, auction-purchaser, resisted the
applicati'on” filed by the judgnent-debtors, under Order 21
Rule 89, on the ground that as an application under O der
21, Rule. 90, was already pending the application under Rule
89 is not maintainable.

The trial court by an order dated 9th August, 1966 held that
since the application of the judgment-debtors under O der
21, Rule 90, was pending the application under Oder 21
Rule 89, was liable to be dismssed as not —conpetent. It
further held that the application filed by in Judgnent-
debtor, Babulal, dated 7th February, 1966 was not a proper
application wunder Order 21, Rule 89. The judgnent-debtors
filed an appeal to the High Court of Madhya Pradesh and the
| earned Single judge who heard the appeal held ‘that the
application dated 17th January, 1966 under Order 21, Rule
90, was a bar to the maintenance of the  application ' dated
7th February, 1966 under Order 21, Rule 89, and disnissed
the appeal of the judgment-debtors on 24th February, 1967.
The Judgnent-debtors filed a Letters Patent Appeal to a
Division Bench of the Madhya Pradesh H gh Court. The
Division Bench allowed the appeal of the judgnent-debtors
and set aside the judgnment of the courts below on 2nd My,
1968. The decree-hol der filed an application for granting a
certificate of fitness which the H gh Court granted by its
order dated 18th Septenber, 1968. |In pursuance of the
certificate this appeal has been preferred by the appellant.
The nmain contention put forward by M. Sanghi, the |earned
counsel for the appellants, is that the application dated
17th January, 1966 filed by Babulal was on behalf of the
firmand therefore the application alleged to be under Order
21, Rule 89, on behalf of the firmis not maintainable as
the wearlier application wunder Oder 21, Rule 90, was
pendi ng. The |earned counsel further contended “that the
application dated 7th February, 1966, was for a nere deposit
of nmoney and not an application under Order 21, Rule 89, for
setting aside the sale. 1In any event, it was submtted that
the courts bel ow ought to have found that the application
under Order 21, Rule 89, was barred by tine.

In order to appreciate the contentions of the |[earned
counsel , it is necessary to set out the rel evant
applications. The application filed by Babulal on 17th
January, 1966, is marked as itemNo. 3 on p. 25 of the
printed paper book. The cause-title nmentions the applicant
as FirmDurga Prasad Ganesh Dass, through Partner Babul al
Bittibai, the Decree-holder and H nmatbhai, the Auction-
purchaser, are, inpleaded as respondents. The applicant
Babul al has filed the application as partner. The |earned
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Si ngl e Judge construed this application as having been made
by Babul al for hinmself al one as
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one of the judgnent-debtors. The plea that the application
under ,Order 21, Rule 90, was on behalf of all the Judgnent-
debtors was not taken before the Single Judge. The |earned
Single Judge in fact held that Babulal’'s application dated
17th January, 1966 under 90 though nade on his behalf was a
bar to the naking of an application dated 7th February,
1966, under Rule 89 by other judgenent-debtors when Babul a
insisted on the sale being set aside under Order 21, Rule
90. The Divi sion Bench understood the judgment of | earned
Si ngl e Judge as construing the application by Babul al having
been nmade on his behalf only and not on behalf of the
j udgrment -debtors and that two of the judgnment-debtors
Bhagwandas ,and Ranmeshwar Prasad had at no tine applied
under Order 21, 90. W have no hesitation in agreeing wth
the view taken by .Single Judge as well as the Division
Bench 'of 'the Hi gh Court that the application that was made
by Babul'al “on January 17, 1966 was only on his behalf and
not on behal f-of other judgnent-debtors. Even .in specia
| eave petition in the statenment of the case. of it is stated
i n paragraph 3 that on 17th January, 1966, of the judgnent-
debtors made an application under Order 2.1, Rule 9 Fromthe
order of the District Judge we find that the execution was
taken by the decree-hol der separately against the various
judgrment debtors. In spite of. the fact that all through
the proceedings it understood that, the, application mnade
under Order 2 1, Rule 90, by Babulal on his behalf alone,
the | earned counsel for the appellant M. Sanghi, invited us
to construe the, application dated 17th January, 1966 which
he submitted woul d establish his case. W have gone through
the docunment very carefully and we find that though the
cause-title states the applicant as FirmDurga Prasad Ganesh
Dass through Partner Babul al, it -was made only by Babul al as
a part and not on behalf of the firm On this finding the
submi ssion of the 1,learned counsel, that the application
was nmade on 17th January, 19 under Order 21, Rule 90, by
Babul al on behalf of all the judgnment debtors  cannot be

accept ed. The | earned Single Judge found the the
application under Order 21, Rule 89, was made on behal f four
j udgment - debt or s, Vi z. Babul al , Ri khil-al, Bhagwandas

Ranmeshwar Prasad. This view was accepted by the Division
Ben which held that there was a valid deposit by Bhagwandas
Raneshwar Prasad for setting aside the sale.

It was sought to be contended that the application mnade
Babul al on 7th February, 1966, was not an application under
Oder 21, Rule 89, but was only an application for
depositing amount of Rs. 29,567/99p. The application is
item 5 and is found .at p. 29 of the printed paper / book
The application is stated to under Order 21, Rule 89, @ Givi
Procedure Code. The first paragraph nentions that the
property of the judgnent-debtor auctioned for Rs, 46,000/-
on 8th January, 1966 and was purchased by the auction
pur chaser. Second paragraph recites that the applicant
wants to deposit a sumof Rs. 27,267/99 as shown in the
proclamation of sale and Rs. 2300/- as commission of the
purchaser on Rs. 46,000/-, in all a sumof Rs. 29,567/99.
There is no specific prayer for setting aside the sale but
we have no hesitation in reading the application as one
under Order 21, Rule 89. The
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purpose of the application is clear and in fact the |earned
Judge has specifically stated "It has not been contended
before ne that the application dated 7th February 1966 was
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not an application within the neaning of Order 21 Rule 89
Cvil Procedure Code." The Division Bench al so proceeded on
the basis that the application dated 7th February 1966 was
under Rule 89 and was on behalf of Babulal hinself and on
behal f of some ot her judgment-debtors.
The | earned counsel in support of his contention that unless
there is a specific plea for setting aside the sale under
Order 21, Rule 89, the application cannot be treated as one
under Order 21, Rule 89, cited three decisions, Al.R 1916
Madras 717, A l.R 1955 Nagpur 185 and A.1.R 1949 Bonbay
313. W do not feel it necessary to refer to those
decisions for they are clearly distinguishable and do not
apply to the facts of this case.
It was next contended that in any event no relief should be
granted on the application dated 7th February, 1966 as
Babul al bei ng one of the judgment-debtors having filed an
application wunder Oder 21, Rule 90, is not entitled to
relief under Order 21, Rule 89 and to that extent the other
j udgrent - debt ors cannot take advantage of the deposit made
by Babul'al, at least to the extent of Babulal’s share. We
do not see any nerit in this contention. Apart from the
fact that this point was not raised in any of the courts
bel ow, we feel that when a deposit is made by any of the
judgrment -debtors as required under Oder 21, Rule 89, a
proper deposit is nade and the benefit for setting aside the
sal e would 'accrue to the other judgnent-debtors. It is not
di sputed that the entire amount as contenpl ated under O der
21, Rule 89, had been deposited. It is also not in dispute
that the deposit was nmade on behal fof the judgment-debtors.
Even t hough Babul al s petition under O der 21, Rule 90, was
pendi ng, so far as the application under Order 21, Rule 89,
by ot her judgnment-debtors, it cannot be said to be
i neffective when an application has been nmade by them and
the entire nobney as required under the rule deposited.
In this view the Division Bench of the Hi gh Court was right
in setting aside the order of the Single Judge hol ding that
the application of Babulal under Oder 21, Rule 90, 'did not
in any manner stand in the way of two other creditors,
Bhagwandas and Ranmeshwar Prasad, naking the application
under Order’ 21, Rule 89.
The |earned counsel for the respondent relied on a | ocal
amendment rmade in Order 21, Rule 89, of the Code of Givi
Procedure and submtted that the terns of the rule are nuch
wi der and any person claimng any interest in the property
or acting for such personis entitled to relief. The
amended rule runs : -
"Where immvable property has been sold in
execution of a decree, any person claimng any
interest in the property sold at the tinme of
the sale’ or at the time of
433
Petition, or acting for, or in the interest
of , such person, may apply to have the sale
set aside on his depositing in Court."
As we have found that even wthout this anmendnent the
application filed by Babulal on behalf of other judgnent-
debtors will be a valid application under Order 21, Rule 89,
it is unnecessary to refer to this anendnent.
W find that there is no nerit in any of the contentions
rai sed by the | earned counsel for the appellant. The anpunt
deposited by the auction-purchaser has been lying in court.
We find that under Order 21, Rule 93, the court is entitled
to direct repaynment of the purchase-noney and interest.
Pendi ng appeal before this Court we- are told that this
amount was deposited in a fixed deposit account. During the
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time in which the anmount was not earning any interest, we
direct the judgnent-debtor to pay interest at 6 per cent per
annum on that anount. Fromthe date on which the anpbunt was
invested in fixed deposit no interest need be paid but the

auction-purchaser wll be entitled to withdraw the anount
covered by the fixed deposit along with the interest
t her eon. As we, are disposing of the entire matter the

direction by the Division Bench to the District Judge to
di spose of the application under Order 2 1, Rule 89, is set

aside. _The result is that the application by judgnent-
debtors under Order 21, Rule 89, will stand allowed and the
sal e set aside. "M appeal is dismssed with costs.

M R Appeal dism ssed.
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