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CASE NO. :
Appeal (civil) 3166 of 2006

PETI TI ONER
Uni on of India & Anr.

RESPONDENT:
Mani k Lal Banerjee

DATE OF JUDGVENT: 26/07/2006

BENCH
S.B. Sinha & Dal veer Bhandar.i

JUDGVENT:
JUDGMENT
[Arising out of S.L.P.~ (C No. 21446 of 2005]

S.B. SINHA, J :

Leave granted.

The Respondent was a Station Master working in Sodepur Railway
Station, Eastern Railway. He retiredon 31.1.1995. He was paid 16 =
nont hs enol ument s conpri sing basi c salary and 20% dear ness al | owance
towar ds Deat h- Cum Retirenent Gratuity.

One Pritam Singh who is said to be simlarly situated, however,
cl ai med and obtai ned such benefits of gratuity in ternms of the provisions
contained in the Payment of Gratuity Act, 1972 (for short "the 1972 Act") in
ternms whereof the el enent of dearness allowance was cal culated at the rate
of 125% of basic salary. A special |eave petition filed thereagai nst was
di sm ssed by this Court by an order dated 13.2.2002 hol di ng:

"This is not a fit case for our interference under
Article 136 of the Constitution. Hence the appea
is dismssed."

Principally, relying on the said decision, the Respondent filed an
original application before the Central Adm nistrative Tribunal claimng
paynment of gratuity on the sane terns and for recovery of purported arrears
of the difference of gratuity. The Tribunal by an order dated 25.2.2004
directed the Appellant to consider the Respondent’s case whereupon a
speaki ng order was passed by the Appellant on 4.6.2004 inter alia holding
that the case of the Respondent was not governed by the provisions of the
1972 Act but by the provisions of the Railway Services (Pension) Rules,
1993 (for short "the 1993 Rul es").

Anot her original application was filed by the Respondent questi oning

the validity of the said order before the Tribunal which was registered as OA

No. 576 of 2004. The said application was all owed by an order dated
1.12. 2004 holding inter alia:

"M. De, the | earned counsel for the respondents to
a query replied that Pritam Singh case was

conplied with by the Railway Authorities. It is
nost unfortunate to state here that the DRM

treated the matter in a different manner in order to
avoi d paynent and has passed such illegal order by
stating that disnissal of SLP by the Hon ble

Supreme Court does not anmount to a decision on
nmerits. He has |ost sight of the fact that the CAT
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does not hold the jurisdiction to sit in appea
agai nst the order passed by the Controlling

Aut hority under the Gratuity Act. In Pritam

Si ngh’ s case an i ndependent direction was passed
by the CAT by invoking the provisions of Gatuity
Act. Simlar benefit ought to have been given to
the present applicant. Fromthe totality of the facts
and circunstances of the case, | direct the
respondent No. 2 to pay the Gratuity as clained by
the applicant in ternms of Section 4 of the Indian
Gratuity Act, 1972 together with the interest

@2% per annum fromthe date when it becane

due till the date of paynment and file conpliance
report within four nonths, failing which
appropriate action, as deened fit, will be taken."

Awit petition filed by the Appellant questioning the legality of the
said Order was di sm'ssed by a Division Bench of the Hi gh Court holding
that the 1993 Rules do not nake an enpl oyee of the Railways disentitled to
the benefit of gratuity under the 1972 Act. It was furthernore held that there
was no reason as to why the decision of the Tribunal in Pritam Singh would
not be given effect to.

M. K P. Pathak, |earned Additional Solicitor General appearing on
behal f of the Appellant urged that Section 2(e) of the 1972 Act will have no
application in view of the fact that the Respondent being a railway servant
was an enpl oyee of 'the Central Governnent and was bei ng governed by the
1993 Rul es.

M. Mani k Lal Banerjee, Respondent appearing in person, on the
ot her hand, contended that Section 2(e) of the 1972 Act shoul d be
interpreted conjointly with Section 2(f) defining ’'enploynent’ and Section
2(a) (i) defining 'establishnent’ and so construed, it nust be held that the
sane is applicable to the cases of railway enployees also. Strong reliance in
this behal f has been placed on The Executive Engi neer (Construction)
Sout hern Railway, Quilon and others v. MP. Sankara Pillai [ILR 1981 (1)
Ker 164]

It was urged that in view of Rule 15(4)(ii) of the 1993 Rules, as
pensi on and commut ed val ue thereof are only governed by the Pensions Act,
1871, the matter relating to payment of gratuity could not have been brought
within the purview of the 1993 Rules. As pension and gratuity are not
bounties, the same should be given a |liberal construction. M. Banerjee
furthernore contended that the decision of the Joint Consultative Machinery
(JCM to pay 20% dearness al |l owance in enmoluments for the purpose of
gratuity being not a decision under a |egislative Act, the same is subservient
to the provisions of the 1972 Act. |In any event, the Fifth Pay Revision
Conmi ssion having nmade an interimreport that 90% of dearness all owance
shoul d be paid to the enpl oyees who have retired from1.4.1995 to
31.12.1995, there is no reason as to why the Respondent shoul d be deprived
fromthe benefit thereof.

The 1972 Act was enacted to provide for a schene-inter alia for
paynment of gratuity to enployees in relation to railway conpanies.

Section 2(e) of the 1972 Act defines 'enployee’ to nean "any person
(other than an apprentice) enployed on wages, in any establishnent, factory,
mne, oilfield, plantation, port, railway conpany or shop to do any skilled,
sem -skilled, or unskilled, manual, supervisory, technical or clerical work,
whet her the ternms of such enpl oynment are express or inplied, and whet her
or not such person is enployed in a nmanagerial or administrative capacity,
but does not include any such person who holds a post under the Centra
Covernment or a State Governnent and is governed by any other Act or by
any rules providing for payment of gratuity." The definition, thus, excludes
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an enpl oyee holding civil post under the Central Governnent and
government by another Act or Rules providing for gratuity.

Section 2(f) of the 1972 Act defines 'enployer’ inter alia to mean, in
relation to any railway conpany bel onging to or under the control of the
Central Covernment or the State CGovernnent, a person or authority
appoi nted by the appropriate governnent for the supervision and control of
the enpl oyees. Section 4 provides for paynent of gratuity to an enpl oyee
on the termination of his enploynment after he has rendered conti nuous
service for not less than five years inter alia on his superannuation. Sub-
section (2) of Section 4 provides that for every conpl eted year of service or
part thereof in excess of six nonths, the enpl oyer shall pay gratuity to an
enpl oyee at the rate of fifteen days’ wages based on the rate of wages | ast
drawn by the enpl oyee concerned, which anmobunt in view of sub-section (3)
of Section 4 shall not exceed three | akhs and fifty thousand rupees.

The 1972 Act is applicable inter alia to the 'establishment’ bel onging
to a railway conpany. ~ The ampunt. of gratuity, however, is payable to an
enpl oyee. ~ The interpretation clause contained in Section 2(e) takes out
fromthe purviewof the said Act a person who holds inter alia post under the
Central Governnent and whose terms and conditions of service are
governed by an Act or the Rules providing for paynent of gratuity. The
1993 Rul es provides for payment of gratuity in Rule 70 in the follow ng
terms:

"70. Retirement gratuity or death gratuity. V026 (1)(a)
In the case of a railway servant, who has

conpl eted five years” qualifying service and has
become eligible for service gratuity or pension
under rule 69, shall, on his retirement, be granted
retirement gratuity equal to one-fourth of his

enmol uments for each conpleted six nonthly

peri od of qualifying service subject to a naximm
of sixteen and one-half tines the enolunents and
there shall be no ceiling on reckonable

enmol uments for cal cul ating the gratuity\005"

Rul e 49 of the 1993 Rul es provides for the manner in-which
emol uments of such an enpl oyee shoul'd be cal cul ated. ' Pay’ in those rules
nmeans the pay in the revised scal es under the Fourth Pay Comi ssion
Report.

Fol | owi ng representati ons nade on behal f of the enployees; the
Central CGovernnent in a JCM conceded grant of a part of dearness
al  owance to be reckoned as dearness pay (DP) for the purpose of conputing
the anmbunt of gratuity and the sanme was treated an additional advantage
over and above those allowed in the recomendati ons of the Fourth Pay
Conmi ssion. The quantum of such dearness pay was taken on the
Consuner | ndex as on 1.7.1988 and 20% of dearness al |l owance was
decl ared to be payabl e as dearness pay. Such benefit was extended al so to
the railway enpl oyees whose retirement had taken place on or after
16. 9. 1993.

The Tribunal indisputably granted relief to the Respondent solely
relying on or on the basis of the decision in PritamSingh. |InPritam Singh's
case indisputably the question as regards non-applicability of the 1972 Act
and consequent applicability of the 1993 Rul es had not arisen for
consideration. The controlling authority in Pritam Singh’'s case proceeded
on the basis that the provisions of the 1972 Act were applicable. The
Tribunal in Pritam Singh opined:

"\ 005The Controlling Authority has considered the
definition of term’ wages’ and cane to the

conclusion that the applicant is eligible for getting
the gratuity. W do not see any infirmty or
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illegality on the order as averred by the Petitioner
inthis Oiginal Application. According to us,

there is no nerit in the application which is only to
be disnmissed. Accordingly, we disnmiss Oigina
Application with no order as to costs."

Qur attention has also been drawn to the fact that the Centra
Admi ni stration Tribunal, Principal Bench in QA No. 700 of 2004 in the
matter of Federation of Central Government Pensioners’ Association
Organi sations, Calcutta v. Union of India by a judgnent and order dated 1st
Cct ober, 2004 held that the decision of the Tribunal in Pritam Singh was
rendered per incuriamand, thus, did not create any binding precedent. The
Rai lway Adm nistration in terns of its speaking order dated 4.6.2004 al so
held so. The Tribunal, unfortunately, did not apply its mind to that aspect of
the matter and proceeded to grant relief to the Respondent herein solely
relying on or on the basis of the said decision. Pritam Singh, in our opinion
did not create any binding precedent. Only because this Court dism ssed the
speci al Teave petition, the sane would not nmean that any law within the
nmeani ng of Article 14 of the Constitution was |aid down thereby. Pritam
Si ngh was evi dently rendered per incuriamas the statutory provisions
rel evant for determ ning the issue had not been taken into consideration

It is well-settled that a decision is an authority for what it decides and
not what can |ogically be deduced therefrom The decision in Pritam Singh
havi ng i ndi sputably not taken into consideration, the exclusionary clause
contained in Section 2(e) of the 1972 Act cannot be held to be an authority
for the proposition that despite the provisions of the 1993 Rules, the 1972
Act would apply in'the case of the railway servants.

It is now well-settled that if a decision has been rendered without
taking into account the statutory provision, the same cannot be considered to
be a binding precedent. This Court, inPritam Singh, while exercising its
di scretionary jurisdiction, mght have refused to interfere with the decision
The sane, therefore, did not constitute any binding precedent. The Tribuna
and consequently the Hi gh Court, therefore, conmitted a manifest error in
hol di ng ot herwi se.

Submi ssion of M. Banerjee that if the 1972 Act applies to an
est abl i shnent belonging to a railway conpany and the persons specified in
Section 2(f) are the enployers, despite exclusion of railway servants
governed by the provisions of the 1993 Rules fromthe purview of the
definition of *enployee’ in terns of Section 2(e) of the Act, the case shall be
governed by the 1972 Act, cannot be accepted.

The High Court noticed the definition of " enployee’ contained in
Section 2(e) of the 1972 Act but while deciding the issue it fell into.an error
in comng to the conclusion that there was nothing in the 1972 Act so as to
exclude the benefit thereof to a railway enployee. It failed to properly
construe the said provision.

The Kerala High Court in MP. Sankara Pillai (supra), whereupon
strong reliance has been placed by M. Banerjee, was considering a case of
casual labour. Indian Railway Administration although was held to be an
establishnent within the neaning of the 1972 Act, it was clearly stated that
where the person was enployed in Railway Adm nistration as casua
| abourer on wages not exceeding Rs. 1000/- per nensem and was hol di ng
Cvil Post in the Central CGovernment, but subsequently absorbed in
temporary regul ar service as tenporary |laskar in the sane establishment; it
woul d be inpossible to escape the conclusion that the person was not an
enpl oyee as defined in Section 2(e) and he would be entitled to claim
gratuity allowance in respect of the period of his service as casual | abourer
in Railway Adnministration under Section 4, even in the Central Governnent
at the time of retirenment.

The deci sion of the Kerala H gh Court, thus, does not advance the
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case of the Respondent herein. Therein the question raised herein was not
rai sed.

Rel i ance of M. Banerjee upon Rule 15(4)(ii) of the 1993 Rules is
m spl aced. Rule 15 provides for recovery and adjustnent of Governnent or
rail way dues from pensionary benefits. Sub-rule (1) of Rule 15 enjoins a
duty on the Head of Ofice to ascertain and assess Governnent or railway
dues payable by a railway servant due for retirenent, whereas sub-rule (2)
thereof provides for recovery of the dues against the retiring railway servant
interms of sub-rule (4). dause (ii) of sub-rule (4) of Rule 15 stipul ates
recovery of |osses specified in sub-clause (a) of clause (i) of sub-rule (4) and
whi ch has nothing to do with the computation of the ambunt of paynent of
gratuity.

We have noticed hereinbefore that in terms of the 1993 Rules the
emol uments were to be paidin terns of the recommendati ons nade by the
Fourth Pay Conmi ssion. The Fifth Pay Comm ssion no doubt
recommended t hat dearness pay be |linked to All India Consumer Price |ndex
of 12.1.1966 as on 1.7.1993 but, the entitlenments of the enployees in terns
thereof was directed to be prospectively affected with effect from 1. 4. 1995.
The Central Governnent accepted the said recommendations only with
prospective effect from1.4.1995 in terns whereof 97% of the dearness
al | owance was to be paid to those who were drawi ng salary up to Rs. 3500/ -
as basic pay. The Respondent retired on 31.1.1995. The recomendati ons
of the Fifth Pay Commi ssion, thus, were not applicable in his case.

It is nowa well-settled principle of  law that financial inplication is a
rel evant factor for accepting revision of pay.  [See Hec Voluntary Retd.
Emps. Welfare Soc. & Anr. v. Heavy Engineering Corporation Ltd. & Os.,
2006 (2) SCALE 660 and State of Andhra Pradesh and Anr. v. A P.
Pensi oners Association & Os., JT 2005 (10) SC 115].

The matter might have been different if the revised scale of pay in
terns of the recommendations of the Fifth Pay Comm ssion woul d have
been made applicable to the cases of the enpl oyees who had al so retired
prior to 1.4.1995 as was noticed by this Court in U P. Raghavendra Acharya
and Ors. v. State of Karnataka & O's, [2006 (6) SCALE 23].

For the reasons aforenentioned, the inpugned judgnent cannot be
sustai ned which is set aside accordingly. The appeal is allowed. No costs.




