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C. K THAKKER, J.

1. Leave granted.
2. The present appeal is filed by the appell ant-
accused agai nst the judgnment and order dated February
20, 2004 passed by /the Hi gh Court of Madhya Pradesh
(I'ndore Bench) in Crimnal Appeal No. 1258 of 1997. By
the said order, the High Court confirnmed an order of
convi ction and sentence recorded by the Second
Addi tional Sessions Judge, Neemuch on Novenber 20,
1997 in Special Crimnal Case No. 12 of 1994. Both the
courts convicted the appellant herein for an of fence
under Section 8 read with Section 18 of ‘the Narcotic
Drugs and Psychotropi c Substances Act, 1985
(hereinafter referred to as \021the Act\022) and ordered himto
undergo rigorous inprisonment for ten years and also to
pay fine of rupees one |akh, in default to undergo
rigorous inprisonnment for three years.

. The case of the prosecution was that on My 1,
1993, at about 4.00 a.m in the norning, Station House
O ficer, Ratangarh received secret information through
an informant that one Shantilal (appellant herein)
resident of village Kankariya Talai was carrying narcotic
drug and was expected to have conme fromthe said
village. He was to carry illegal opiumto Beju (Rajasthan).
The informati on was recorded by the Oficer-in

Roj nancha No. 997. The Roj nantha was then sent for
information to S.D. O P., Jawad in accordance with Sectin
42 of the Act. ASI Gopal Singh (PW) proceeded with the
police party along with panch-w tnesses Modi Ram (PW)
and Abdul Tazim (PW8) in a jeep. They were divided in
two groups and hid thenselves. At about 7.00 a.m, “the
appel | ant was seen taking out a bag used to carry
fertilizer froma heap of grain froma field. Wien he was
com ng out of Bara with the bag in his hand, he was

i ntercepted by ASI Gopal Singh and caught with the
assi stance of police party. Gopal Singh told the accused
that it was suspected that he was carryi ng contraband
material and he had right to get search nmade by a
Gazetted Oficer or by a Magistrate or by the w tness
hinself i.e. Gopal Singh. The appellant, however, opted
his search by ASI Gopal Singh hinself. Accordingly,
search was conducted. Fromthe person of the appellant-
accused, nothing was found but the bag carried by him
contained 7 kilos, 60 granms of narcotic drug. The
substance was smelt by panch-wi tnesses and it was
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found to be opium The appellant was arrested on the

al l egation that he was possessing unlawful opium He
was taken to the Police Station where a crinme was

regi stered. Muddamal was deposited in Ml khana. After
due investigation, charge-sheet was filed against the
accused in Sessions Court, Mandsaur. The case was
thereafter transferred to the Additional Sessions Judge
for disposal in accordance with | aw.

4, The accused pl eaded not QUI|ty to the charge.
He contended that he was falsely inplicated in the case
and claimed to be tried. He al so contended that he was
arrested four days prior to the incident.

5. The trial Court on the basis of the evidence
adduced by the prosecution and believing the testinony
of PW7-ASI Gopal Singh, PW4-Mdi Ram (panch 1),

PW8- Abdul WAzi m (panch I1) and other w tnesses, held
that the prosecution was successful in proving the case
agai nst- the accused. It also held that all procedura
requi renents had been conplied w th and the accused

was found to be in possession of 7 kilos and 60 grans of
opi um and -had committed an of fence puni shabl e under
Section 18 of the Act.

6. On question of sentence, the Court afforded
hearing to the accused and finally passed the follow ng
or der;

\023For vi ol ati on of provisions of Section 8 of
the NDPS Act, the accused Shantilal S/o
Devilal, aged 32 years, R'o. Village Kankariya
Tal ai, P.S. Ratangarh, District NMandsaur being
found guilty of the offence punishabl e under
Section 18 NDPS Act is punished with rigorous
i mprisonnment for 10 (ten) years with a fine of
rupees one |akh. In default of payment of fine,
he shall undergo a further rigorous
i mprisonnment for 3 (three) years\024.

7. Bei ng aggrieved by the said order, the
appel | ant noved the Hi gh Court of Madhya Pradesh.
(I'ndore Bench) which confirned the order of conviction
as well as sentence recorded by the trial Court. It
observed that the trial Court had rightly held that the
accused was carrying contraband opi um wei ghing 7 kil os
and 60 grans and conviction recorded agai nst hi mcoul d
not be said to be illegal. Regardi ng sentence, the High
Court observed that m ni num sentence was awar ded by

the trial Court and it did not call for interference.
Accordingly, the appeal was dism ssed.

The appel | ant chal | enged the orders passed by
both the courts by filing the present appeal. This Court
on January 31, 2007 passed the foll owi ng order

\ 023Del ay condoned.

The Trial Court passed the judgment and
order dated 2.11.1997 convicting and
sentenci ng the accused under sections 8 and
18 of the NDPS Act of rigorous inprisonnent
of 10 years and fine of Rs.1 lakh, and in
default, further additional rigorous
i mprisonnment for three years. It is now stated
by the | earned counsel for the petitioner that
the petitioner has undergone the sentence for
ni ne years and six nonths and that he is not
able to pay the anbunt of fine of Rs.1 |akh. If
the ambunt of fine is not paid, as ordered by
the Court, the petitioner has to undergo the
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rigorous inprisonment of three years.

| ssue notice to the respondent limted to
the question as to whether the sentence on
default of payment of fine may be reduced\024.

9. We have heard the | earned counsel for the
parties. The |earned counsel for the appellant contended
that both the courts had conmitted an error of lawin
convicting the appellant. Fromthe evidence of the
prosecuti on witnesses, it was not established that the
appel l ant had comm tted an offence under the Act and

hence he is entitled to acquittal. It was also subnmitted
that mandatory requirenments of the Act had not been
observed and on that ground al so, conviction of the
appel I ant cannot stand. It was further argued that there
is specific provision for inmposition of fine on the accused
in the Act, but thereis no provision to inpose sentence

in lieu of paynent of fine and hence, no puni shnent

coul d have been awarded on the accused in default of

paynment of fine. To that extent, therefore, the order is
illegal and is liable to be set aside. The counse

submi tted that substantive sentence inposed on the
appel | ant - accused under Section 18 of the Act was

rigorous inprisonment for ten years. The appellant has

al ready undergone the said sentence. But as the fine of
rupees one | akh was inposed and in default of fine, the
trial Court ordered the appellant to undergo rigorous

i mprisonnent for three years that he is in jail as he could
not pay the ampunt of fine. Since the Court has no right
to order substantive sentence-in default of payment of

fine, the order passed by the Court inposing sentence

and action of authorities in keeping the appellant in jai
are illegal and unlawful and the appellant is entitled to
be set at liberty forthwith. Alternatively, it was subnitted
by the | earned counsel that the appellant is a poor

person; he was nere \02lcarrier\022 and the contraband opi um
did not belong to hinm it was his first offence; he did not
abscond after the incident and surrendered i mediately;
even after he was enlarged on bail, he never abused the
concession granted in his favour; he presented hinself
before the authority of |aw as soon as he cane to know
about the dismssal of his appeal by the H gh Court. He
has his \021fanmi | y\022 and even if it is held by this Court that
i mprisonnent can be ordered in default of paynment of

fine as held by both the courts, on the facts and in the

ci rcunst ances of the case that part of the order may be

set aside and liberal view may be taken directing the

rel ease of the appellant.

10. The | earned Advocate for the State of Madhya
Pradesh, on the other hand, supported the order of

convi ction and sentence. He submitted that the tria

Court appreciated the evidence on record and consi dered

the sworn testinmony of prosecution w tnesses, believed
them and recorded a finding of guilt against the

appellant. It was also observed that the procedura

requi renents had been conplied with and prosecution

was successful in proving the guilt of the accused.

M ni mum subst anti ve sentence as al so m ni num anount

of fine (rigorous inprisonment for ten years and paynent

of fine of rupees one | akh] was inposed on the appellant.
Such an order cannot be ternmed illegal or contrary to

law. The counsel submitted that even in absence of

express provision to suffer inprisonnent in default of
payment of fine, the Court nust be conceded with the
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sai d power and it cannot be objected to. The |earned
counsel contended that the provisions of the Code of
Crimnal Procedure, 1973 (hereinafter referred to as
\021Cr PC\ 022) make it clear that a Court of |aw can award
i mprisonnment in default of payment of fine up to one-
fourth of the termof inprisonment which a Court is
conpetent to inflict as punishnent for the offence. As
under Section 18 of the Act (contravention in relation to
opi un) a conpetent Court can order rigorous

i mpri sonnent on an of fender for a term which may

extend to twenty years, inprisonment in default of
payment of fine could be ordered up to five years. The
trial Court, however, taking |iberal view inposed
sentence in default of payment of fine of three years
whi ch could not be saidto be unlawful or otherw se
illegal. The counsel, therefore, submitted that the appea
deserves to be dism ssed as no case has been made out

by t he appel | ant:
11. We _have given our anxious consideration to
the rival subm ssions of the parties and in our judgnent,
the appeal deserves to be partly allowed.

12. So far as the conviction recorded by the tria
Court and confirmed by the H gh Court is concerned, no
infirmty has been pointed out by the | earned counsel so

as to cone to the conclusion that finding of guilt recorded
by the trial Court and confirmed by the H gh Court can

be held wong or illegal. Both the courts considered the
depositions on oath of the prosecution w tnesses and

held that it was proved beyond reasonabl e doubt that the
appel | ant - accused was found in possession of

contraband opi um wei ghing 7 kilos 60 grans. Both the

Courts have also held that all the procedura

requirements had been conplied with. ~The appellant-
accused was not possessing on his person contraband

opium but it was recovered froma bag. Taking into
account all the facts, in our opinion, both the courts were
right in convicting the accused. ‘W are, therefore,

unabl e to uphold the argurment of the | earned counsel for
the appellant that by holding the appellant guilty, the
Courts bel ow have committed an error of |law._To that
extent, therefore, the contention has no force and is
accordi ngly negati ved.

13. As regards sentence, the appellant was
carrying opium (7 kilos and 60 grans) and his case was
covered by Section 18 of the Act. M nimum sentence
prescribed thereunder is rigorous inprisonnent for ten
years which had been inmposed by both the Courts bel ow
which is clearly in consonance with | aw. Hence, even that
part of the order suffers fromno infirmty and nmust be
uphel d.

14. The | earned counsel for the appellant,
however, submitted that the appellant has already

under gone substantive sentence of ten years. Fromthe
order of January 31, 2007 extracted herei nabove, it

appears prima facie that what the appellant says is
correct. This is further clear fromthe application
[Criminal Mscellaneous Application No. 1075 of 2006]

filed on Decenber 7, 2006. But it cannot be overl ooked
that the appellant was also ordered to pay m ni mum fine

of rupees one | akh as required by Section 18 of the Act,
and in default, he was ordered to undergo rigorous

i mprisonnment for three years. Admttedly, the said

period is not over.

15. Thus, an inportant and debat abl e question
whi ch arises for our consideration is whether a Court of
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| aw can order a convict to remain in jail in default of

paynment of fine? It is true that Section 18 of the Act does

not expressly say so. It nerely provides for inposition of

sentence as al so paynent of fine. The said section, as it
stood at the relevant tine, read thus;
18. Puni shnent for contravention in

relation to opi um poppy and opi um\ 027
Whoever, in contravention of any provision of
this Act, or any rule or order nade or
condition of |licence granted thereunder
cultivates the opi um poppy or produces,
manuf act ures, possesses, sells, purchases,
transports, inports inter-State, exports inter-
State or uses opium shall be punishable, with
ri gorous inprisonment for a term which shal
not be | ess than ten years but. which may
extend to twenty years and shall also be liable
to fine which shall not be | ess than one |akh
rupees but which may extend to two | akh
rupees;

Provided that the court may, for reasons
to be recorded in the judgnent, inpose a fine
exceedi ng two | akh rupees.
16. In our opinion, however, even in absence of
specific provision/in the Act enpowering a Court to order
i mprisonnment in default of payment of fine, such power
is implicit and is possessed by a Court -adm ni stering
crimnal justice. In'this regard, it may be appropriate to
consi der the relevant provisions-of the Indian Penal Code
[IPC] and the Code of Crimnal Procedure, 1973 [CrPC].
Section 40, |PC defines \02loffence\022. Sections 41 and 42

explain \021special | awh 022 and \ 021l ocal |aw022 respectively.

[11, 1 PC prescribes various punishments. Few Sections
are rel evant which deal with inposition of fine and
i mprisonnment in default of payment of fine. They are
Sections 63 to 70 and reads thus;

63. Amount of fine

Where no sumis expressed to which a fine

may extend, the amount of fine to which the
offender is liable is unlimted, but shall not be
excessi ve.

64. Sentence of inprisonnment for non-

paynment of fine

In every case, of an offence punishable with

i mprisonnent as well as fine, in which the

of fender is sentenced to a fine, whether wth or
wi t hout inprisonnent, and in every case of an

of fence puni shable with inprisonnment or fine,

or] with fine only, in which the offender is
sentenced to a fine, it shall be conpetent to

the Court which sentences such offender to

direct by the sentence that, in default of

paynment of the fine, the offender shall suffer

i mprisonment for a certain term which

i nprisonnent shall be in excess of any other

i mprisonnment to which he may have been

sentenced or to which he may be |iable under

a commut ati on of a sentence.

65. Limt to inprisonment for non-paynent

of fine, when inprisonnent and fine

awar dabl e

The termfor which the Court directs the

of fender to be inprisoned in default of

paynment of a fine shall not exceed one-fourth

of the termof inprisonnent which is the

Chapt er
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maxi mum fi xed for the offence, if the offence

be puni shable with inprisonment as well as

fine.

66. Description of inprisonnent for non-

payment of fine

The i nprisonment which the Court inmposes in
default of paynment of a fine nmay be of any
description to which the offender m ght have
been sentenced for the of fence.

67. Inprisonnent for non-paynent of fine,

when of fence punishable with fine only

If the of fence be punishable with fine only, the
i mprisonment which the Court inmposes in

default of paynent of the fine shall be sinple,
and] the termfor whichthe Court directs the

of fender to be inprisoned, in default of

payment of fine, shall not exceed tile follow ng
scale, that is to say, for any term not exceeding
two nont hs when the anobunt of the fine shal

not exceed fifty rupees, and for any term not
exceedi ng-four-nont hs whenthe anmount shal

not exceed one hundred rupees, and for any

term not exceedi ng six nmonths in any other

case.

68. Inprisonnent to term nate on paynent

of fine

The inprisonment which is inposed in default

of payment of a fine shall term nate whenever
that fine is either paid or |evied by process of
I aw.

69. Term nation of inprisonnent on

paynment of proportional part of fine

If, before the expiration of thetermof

i mprisonnment fixed in default of paynent,

such a proportion of the fine be paid or |levied
that the termof inprisonment suffered in

default of payment is not |ess than

proportional to the part of the fine still unpaid,
the inprisonment shall term nate.

70. Fine leviable within six years or during

i mprisonnment-Death not to discharge

property fromliability

The fine, or any part thereof which renmains
unpaid, may be levied at any tine within six
years after the passing of the sentence, and if,
under the sentence, the offender be liable to

i mprisonnent for a | onger period than six

years, then at any tine previous to the
expiration of that period; and the death of the

of fender does not discharge fromthe liability
any property which would, after his death, be
legally liable for his debts.

17. Section 30, CrPC provides for \021lsentence of
i mprisonnent in default of fine\l022. It is also relevant and
reads as under;

30. Sentence of inprisonment in default of

fine.- (1) The Court of a Magistrate nay award
such termof inprisonment in default of

payment of fine as is authorised by |aw

Provided that the term

(a) is not in excess of the powers of the
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Magi st rat e under section 29;

(b) shal | not, where inprisonnent has been
awar ded as part of the substantive

sentence, exceed one-fourth of the term of

i mprisonnment which the Magistrate is

conpetent to inflict as punishnent for the

of fence otherwi se than as inprisonnent in
default of payment of the fine.

(2) The inprisonment awarded under this
section may be in addition to a substantive
sentence of inprisonment for the maximum
term awar dabl e by the Magistrate under
section 29.

18. We may as well refer to Section 25 of the
General O auses Act, 1897 which states;

25. Recovery of fines.- Sections 63 to 70 of

the I ndian Penal Code (45 of 1860) and the

provi si ons of the Code of Crimnal Procedure (5

of 1898) for the tine being in force in relation

to the issue and the execution of warrants for

the levy of fines shall apply to all fines inposed

under any Act, Regulation, rule or bye-law

unl ess the Act, Regulation, rule, or bye-I|aw

contai ns an express provision to the contrary.

19. Fromt he above provisions, in our opinion, it is
clear that if a person conmits any offence under |1PC, he
can be puni shed and when such offence is punishabl e

wi th substantive sentence and fine, or substantive
sentence or fine, or fine only, in default of paynent of
fine, he can be ordered to undergo inprisonnent. Section
30, CrPC prescribes maxi mum period for which a Court

may award inprisonment in default of paynment of fine,

20. But nore inportant issue is whether the above
statutory provisions would apply to-special |aws and

of fences commtted by a person not covered by IPC In

the present case, we are concerned with the provisions of
Narcoti ¢ Drugs and Psychotropi ¢ Substances Act, 1985

which is a special law. There is no express power in a
Court to order inprisonnent in default of payment of

fine. But to us, the lawis well-settled and it has been
hel d since nore than a century that such an order can

be passed by a competent Court of |aw having power to

i npose fine as one of the puni shnents.

21. In Queen- Enpress v. Yakoob Sahib, |LR (1899)
22 Mad 238, the accused was convicted for an of fence

under Section 3(10) of the Towns Nui sances Act

(Madras), 1889 (Act 111 of 1889) and was ordered to pay a
fine of rupees eight and in default of paynent, to undergo
sinple inprisonment for one week. The relevant

provi sion of |aw enpowered the Court to award \023fi ne not
exceeding Rs. 50 or inprisonnent of either description

not exceedi ng ei ght days\ 024.

22. Benson, J. observed that the question was
whet her the award of a week\022s inprisonment in default of
paynment of fine was legal. H s Lordship considered the

rel evant provisions of |IPC and st at ed;

\ 023The question is whether the award of a
week\ 022s inprisonment in default of paynent of
the fine is legal, or whether the term of
i mprisonnment in default is limted by Section
65, Indian Penal Code, to one-fourth of the
term (ei ght days) of inprisonnent awardable
for the offence under Section 3 of Act Il of
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1889, i.e., to two days in the present case.
Section 67, Indian Penal Code, has obviously

no application to the case. It refers solely to
the cases in which the offence is punishable

with fine only. The present case is punishable
with inprisonnent or with fine at the option of
the Magistrate, though not with both. Section

65, Indian Penal Code, however, in my opinion

is applicable to such a sentence. The words

\ 023puni shable with inprisonment as well as fine\024
in that Section must be understood in the

same sense as those words bear in Section 64.

The wordi ng of Section 64, it nust be

admtted, is not happy, but 1 am of opinion

that the Legislature intended by it to

provide for the award of inprisonment in

default of payment of fine in all cases in

whi ch fine can be inposed. Those cases the

section divides into three classes, viz., offences
(1) \023puni'shable with inprisonment as well as
fine,\024 (2) \023puni shabl'e wi th inprisonment and
fine\024 and (3) \023puni shable with fine only\024. The
first of these classes in ny opinion includes

two cl asses, viz., (a) offences |like the present
puni shable with inprisonnent or fine in the
alternative, and (b) of fences punishabl e, as

nost of those under the Indian Penal Code are,
with inprisonnent, or fine, or both,

cunmul atively. Gammatically it would seem

also to include the second class, viz., offences
puni shabl e with inprisonment and fine, but

this class is separately nentioned, probably
because reference was intended to cases in

whi ch a substantive sentence of inprisonnent

must be awarded, the fine, if any, being only in
addition thereto. The Legislature, by Section

64, having given the general power to inpose

i mprisonnent in default of paynent of fine,

then proceeded to lay down linits to that

power. Section 65 limted the power in the first

cl ass of cases, Section 67 in the third class. If
the second class is, as | think it is, included in
the first, then Section 65 applies to it also; but,
in any case, Section 33, Crimnal Procedure

Code, inposes the sane Iimt in unm stakable
ternms. It seens to nme unreasonable to suppose

that the Legislature did not intend to include
cases like the present in the first class since
the result would be that, in such cases al one,
there would be no limt save that of the genera
power of a Magistrate, and a first-class

Magi strate in a case like the present could

award two years\ 022 rigorous inprisonment in
default of payment of a petty fine, though in al

ot her cl asses of cases his power is strictly
[imted\024. (enphasi s suppli ed)

23. In Sukhdeo Singh v. Cal cutta Corporation
1953 Cal 41, A was convicted by the Minicipa

Magi strate for keeping a buffalo within the nunicipa
[imt without the prior perm ssion of the Minicipa

Board. He was, therefore fined Rs. 15 and in default, to
suffer sinple inprisonnent for one week. It was
contended by Athat in lieu of fine, the Magistrate could

Al R
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not have passed an order of sentence of inprisonnent as
no such power had been given to himunder the Calcutta
Muni ci pal Act, 1923 [Act IIIl of 1923]. The Court,
however, after considering Sections 40, 41, 42 and 64 to
67, I PC cane to the conclusion that the |earned

Magi strate coul d order sentence of inprisonment in lieu
of fine by virtue of the said provisions.

24, A simlar question cane up for consideration
before this Court before fifty years in Bashiruddin Ashraf
v. State of Bihar, 1957 SCR 1032. There a mutawal i was
charged for violating the provision of Section 58 of the
Bi har Wakfs Act, 1947 (Bihar Act VIII of 1948) for not

di schargi ng the obligation enjoined upon himas a
mutawal | i. He was, therefore, convicted under Section
65(1) of the Act by the Divisional Mgistrate, Patna and
was ordered to pay a fine of Rs. 100 and in default to
undergo sinple inprisonnent for 15 days. Section 65(1)
read thus;

65 (1) If ‘a mutawal I'i fails w thout reasonable

cause, the burden of proving which shall be

upon him -to conply with any order or

direction made or issued under clauses (i), (0)

or (q) of sub-section(2) of section 27 or under

section 56, to conply with the provisions. of

sub-section (1) of 'section 57, sub-section (1) of
section 58, section 59 or section 60, or to

furnish any statenent, annual account,

estimate, explanation or other docunent or

information relating to the waqf of which he is
mutawal | i, which he is required or called upon

to furnish under any of the other provisions of

this Act, he shall be punishable with fine

whi ch may extend, in the case of the first,

of fence, to two hundred rupees and, in the

case of second or any subsequent-offence, to

five hundred rupees.

25. It was contended on behal f of the mutawal l
that Section 65 did not provide for inprisonnent in

default of paynent of fine. He was, however, ordered to
suffer 15 days\022 sinple inprisonment in default of

payment of fine which was illegal. This Court considered
Section 33 of the Code of Criminal Procedure, 1898

(simlar to Section 30 of the present Code of Crinina
Procedure, 1973) and Sections 40 and 67, |IPC and held

that the contention had no force and it was open to-the
Court to order inprisonnent of the accused in default of
payment of fine.

26. Though Section 25 of the General C auses Act,
1897 was not referred to in Bashiruddin Ashraf, in our
opi ni on, bare reading of the said provision also nmakes it
explicitly clear and | eaves no room for doubt that

Sections 63 to 70, IPC and the provisions of CrPC

relating to award of inprisonnent in default of paynent

of fine would apply to all cases wherein fines have been

i nposed on an of fender unless \021the Act, Regul ation, Rule
or Bye-law contains an express provision to the contrary\022.
We are, therefore, unable to uphold the bald contention

of the appellant that in absence of specific provision to
order inprisonment in default of paynent of fine in a
statute, a Court of |aw has no power to order

i mprisonnent of an of fender who fails to pay fine and

such action would be illegal or w thout authority of |aw
In our judgnent, in absence of a provision to the

contrary, viz. that no order of inprisonment can be
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passed in default of paynment of fine, such power is
explicit and can al ways be exercised by a Court subject
to the rel evant provisions of |PC and CrPC
27. The next subnission of the | earned counsel for
the appell ant, however, has substance. The term of
i mprisonnment in default of paynment of fine is not a
sentence. It is a penalty which a person incurs on
account of non-paynment of fine. The sentence is
sonet hi ng whi ch an of fender nust undergo unless it is
set aside or renmitted in part or in whole either in appea
or in revision or in other appropriate judicial proceedings
or \021lotherwi se\022. A termof inprisonnent ordered in default
of payment of fine stands on a different footing. A person
is required to undergo inprisonnent either because he is
unable to pay the amount of fine or refuses to pay such
amount. He, therefore, can always avoid to undergo
i mprisonnent in default of payment of fine by paying
such anount. It is, therefore, not only the power, but the
duty of the court to keep in view the nature of offence,
ci rcunst ances under which it was conmtted, the
position of the offender and ot her rel evant considerations
before ordering the offender to suffer inprisonnent in
default of paynent of fine.
28. A general principle of law reflected in Sections
63 to 70, IPCis that an amount of fine should not be
harsh or excessive. The nakers of |PC were conscious of
this problem The Authors of the Code, therefore,
observed
\ 023Deat h, inprisonnent, transportation,
bani shment, solitude, conpelled labour, are
not, indeed, equally disagreeable to all nen.
But they are so disagreeable to all nen-that
the legislature, in assigning these
puni shrents to offences, may safely negl ect
the di fferences produced by tenper and
situation. Wth fine, the case is different. In
inmposing a fine, it is always necessary to have
as much regard to the pecuniary
circunst ances of the offender as to the
character and magni tude of the offence. The
mul et which is ruinous to a | abourer is easily
borne by a tradesman, and is absolutely unfelt
by a rich Zamindar. 1t is inpossible to fix any
l[imt to the amount of a fine which will not
either be so high as to be ruinous to the poor
or so low as to be no object of terror to the
rich. There are many millions in India who
woul d be utterly unable to pay a fine of fifty
rupees; there are hundreds of thousands from
whom such a fine might be |evied, but whomit
woul d reduce to extrene distress; there are
t housands to whomit would give very little
uneasi ness; there are hundreds to whomit
woul d be a matter of perfect indifference, and
who woul d not cross a roomto avoid it. The
nunber of the poor in every country exceeds in
a very great ratio the nunber of the rich. The
nunber of poor crimmnal it is a matter of
absol ute indifference whether the fine to which
he is liable to be limted or not, unless it be so
limted as to render it quite inefficient as a
node of punishing the rich. To a nan who
has no capital, who had |aid by nothing, whose
nonthly wages are just sufficient to provide
hinsel f and his family with their nonthly rice,
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it mtters not whether the fine for assault be
left to be settled by the discretion of the
Courts, or whether a hundred rupees be fixed
as the maximum There are no degrees in

i mpossibility. He is no nore able to pay a
hundred rupees than to pay a lac. A just and
wi se Judge, even if entrusted with a boundl ess
di scretion will not, under ordinary
circunstances, would leave it quite in the
power of an unjust or inconsiderate Judge to
infl ect on such an offender all the evil which
can be inflicted on himby nmeans of fine \005.

It appears to us that the punishnent of
fine is a pecuniary appropriate puni shnment for
all offences to which nen are pronpted by
cupidity; for it is a punishment which operates
directly on the very feeling which inpels nen
to such offences. A nman who has been guilty
of great offences arising fromcupidity, of
forging a bill of exchange, for exanple, of
keeping a receptacle for stol en goods, or of
exi stence enbezzl enent, ought, we conceive, to
be so fined as to reduce himto poverty. - That
such a man shoul d, ‘'when his inprisonnent is
over, return to the enjoynent of three-fourths
of his property, a property which may be very
| arge and which nay have been accunul at ed
by his offences, appears to us highly
obj ectionabl e. Those persons who are nost
likely to commit such offences would often be
| ess deterred by knowi ng that the offender had
passed several years in inmprisonnment, than
encour aged by seeing him after his |iberation
enjoying the far larger part of his wealth\024. [see
Ratanl al & Dhirajlal, \02lLaw of Crines\022; 26th
Edn.; (2007); pp.221-22]

29. The Aut hors further stated;

\ 023The next question which it became
our duty to consider was this : when a fine
has been inposed, what neasures shall be
adopted in default of paynent? And here two
nodes of proceeding, with both of which we
were famliar, naturally occurred to us. The
of fender may be inprisoned till the fine is aid,
or he may be inprisoned for a certain term
such inprisonment being considered as
standing in place of the fine. In the forner
case, the inprisonment is used in order to
conpel himto part with his noney; in the
|atter case, the inprisonment is a
puni shment substituted for another
puni shnment. Both nodes of proceeding
appear to us to be open to strong objections.
To keep an offender in inprisonment till his
fine is paidis, if the fine be beyond his
means, to keep himin inprisonment all his
life; and it is inmpossible for the best Judge to
be certain that he may not sonetinmes inmpose
a fine which shall be beyond the neans of an
of fender. Nothing could nake such a system
tol erabl e except the constant interference of
some authority enpowered to remt
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sentences; and such constant interference we
shoul d consider as in itself an evil. On the

ot her hand, to sentence an offender to fine
and to a certain fixed termof inprisonnent

in default of payment, and then to leave it to
hinsel f to determ ne whether he will part

with his noney or lie in goal, appears to us to
be a very objectionable course. The high
authority of M. Livingstone is here against
us. He allows the crinminal, if sentenced to a
fine exceeding one-fourth of his property, to
conpel the Judge to commute the excess for

i nprisonment at the rate of one day of

i mprisonnent for every two dollars of fine,
and he adds, that such inprisonment nust

in no case exceed ni nety days.. W regret that
we cannot agree with him the object of the
penal law.is to deter from offences, and this
can only be done by neans of inflictions

di sagreeable to offenders. The |aw ought not
to inflict punishnents unnecessarily severe;
but it ought not, on the other hand, to cal
the of fender into council with his Judges, and
to allow himan option between two

puni shnments. | n general, the circunstance
that he prefers one puni shnent raises a

strong presunption that he ought to suffer

the other. The circunstance that the1ove of
noney is a stronger passion in hi's mnd than
the I ove of noney is a stronger passion in his
m nd than the | ove of personal |iberty is, as
far as it goes, a reason for our availing
ourselves rather of his |ove of nmoney than of
his love of personal liberty for the purpose of
restraining himfromecrine. To look out
systematically for the nost sensitive part of a
man\ 022s mind, in order that we nmay not direct
our penal sanctions towards that part of his
m nd, seens an injudicious policy.

\023We are far fromthinking that the
course which we propose i s unexceptionable;
but it appears to us to be less open to
exception that any other which has occurred
to us. W propose that, at the tine of
i mposing a fine, the Court shall also fix a
certain termof inprisonment which the
of fender shall undergo in default of paynent.
In fixing this term the Court will in no case
be suffered to exceed a certai n nmaxi num
which will very according to the nature of the
offence. |If the offence be one which is
puni shabl e with inmprisonment as well as
fine, the termof inprisonnent in default of
paynment will not exceed one-fourth of the
| ongest term of inprisonnment fixed by the
Code for the offence. |If the offence be one
whi ch by the Code is punishable only with
fine, the termof inprisonnent for default of
payment will in no case exceed seven days\ 024

[See Ratanlal & Dhirajlal; supra; pp.226-27]

30. The issue al so cane up for consideration in

some cases. In Enperor v. Mendi Ali, ILR 1941 Al 608
AR 1941 Al 310, Mwas charged with an of fence of
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murder of his wife. The Sessions Court, however,

convicted himfor an of fence puni shabl e under Section

304, Part |, IPC since Mhad committed the offence of
killing his wife in grave and sudden provocation as he

saw her (his wife) \023with his own eyes conmitting adultery
with N\024. M was thus altogether deprived of the power of
sel f-control. But the Sessions Judge not only inposed the
maxi mum i mpri sonnment of ten years under Section 304,

Part |, but he also inposed a fine of Rs.100 or to undergo
ri gorous inprisonment for one year
31. In a suo motu revision, the Hi gh Court

observed that the Sessions Judge had awarded maxi mum
termof sentence on Mfor the offence for which he was
found guilty \023and added to it a fine (which there could
surely have been little prospect of his paying). The result
was that he was, in effect, sentenced to el even years\022
ri gorous inprisonment\024.
32. Consi dering the facts, Braund, J. stated;
\023So far as the fine is concerned, | cannot
think it is proper, in the case of a poor
peasant, to add to a very long term of
substantive inprisonment a fine which there
is no reasonabl e prospect of the accused nan
payi ng and for default in paying which he wll
have to undergo a yet further term of
i mprisonnment. And, in ny judgnment, without
venturing to say whether it is a course which
is strictly in accordance with the law or not, |
cannot hel p thinking that it becones all the
nore undesirable to inpose such a fine
where the termof inprisonnment to be
undergo in default will bring the aggregate
sentence of inprisonnment to nore than'the
maxi mum t erm of i nmprisonment sanctioned
by the particular section under which he is
convicted. | venture to think that Judges
shoul d exercise a careful discretion in the
matter of superinposing fines upon |ong
substantive terms of inprisonnment\024.
(enphasi s suppli ed)

33. W may as well refer to a decision of this Court
i n Pal ani appa Gounder v. State of T.N. & Os., (1977) 2
SCC 634. In that case, P was convicted by the Principa
Sessi ons Judge, Sal em and was sentenced to death. The

H gh Court of Madras upheld the conviction but reduced

the sentence fromdeath to inprisonnment for life. But

whi | e reduci ng the sentence, the Court inposed a fine of

Rs. 20, 000/- on P. Leave was granted by this Court

l[imted to the question of the propriety of fine.

34. The Court considered the provisions-of |IPC as
al so CrPC and observed that Courts have power to

i npose a sentence of fine and if fine is inposed on an

of fender, it cannot be challenged as contrary to | aw

35. Speaki ng for the Court, Chandrachud, J. (as
Hi s Lordship then was) said;

\023But legitimacy is not to be confused with

propriety and the fact that the Court possesses

a certain power does not nean that it nust

al ways exercise it. Though, therefore, the Hi gh

Court had the power to inmpose on the

appel | ant a sentence of fine along with the

sentence of life inprisonment the question stil

ari ses whether a sentence of fine of

Rs. 20,000/- is justified in the circunstances
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of the case. Econom c offences are generally
visited with heavy fines because an of f ender
who has enriched hinsel f unconsciously or
unjustifiably by violating economic |aws can be
assuned legitimately to possess the neans to
pay that fine. He nust disgorge his ill gotten
weal th. But wote different considerations
woul d, in the generality of cases, apply to
matters of the present kind. Though there is
power to combine a sentence of death with a
sentence of fine that power is sparingly

exerci sed because the sentence of death is an
extreme penalty to inpose and adding to that
grave penalty a sentence of fine is hardly
calcul ated of life inprisonnment is seldom

conbi ned with a heavy sentence of fine. W
cannot, of course, go so far as to express
approval of the unqualified viewtaken in sone
of the cases that a sentence of fine for an

of fence of murder is wholly "i napposite" (see,
for exanple), State v. Pandurang Singh, AR
1956 Bom 711, at p.714) but before inposing

the sentence of fine, particularly a heavy fine,
along with the sentence of death of life

i mprisonnment, one nust pause to consider

whet her the sentence of fine is at all called for
and if so, what is a proper or adequate fine to
i mpose in the circunmstances of the cases. As
observed by this Court in Adanji Urer Dalal v.
The State of Bombay, (1952) SCR 172,

determ nation of the right nmeasure of

puni shnent is often a point of great difficulty
and no hard and fast rule can be |laid down, it
being a matter of discretion whichis to be

gui ded by a variety of considerations but the
Court rmust al ways bear in mnd the necessity

of maintaining a proportion between the

of fence and the penalty proposed for it.
Speaki ng for the Court Mahajan J. observed in
that case that: "in inposing a fine it is
necessary to have as much regard to the

pecuni ary circunstances of the accused

persons as to the character and magnitude of
the of fence, and where a substantial term

of inprisonment is inflicted, an excessive fine
shoul d not accompany it except in exceptional
cases" (p. 177). Though that case related to

an econom c offence, this Court reduced

the sentence of fine fromRs. 42,300/- to

Rs. 4,000/ -on the ground that due regard was
not paid by the Iower Court to the principles
governing the inposition of a sentence of fine\024.

36. We are mindful and conscious that the present
case is under the NDPS Act. Section 18 quoted above

provi des penalty for certain offences in relation to opium
poppy and opium M ninmum fi ne contenpl ated by the

said provision is rupees one |akh [\021fi ne which shall not be
| ess than one | akh rupees\022]. It is also true that the
appel | ant has been ordered to undergo substantive

sentence of rigorous inprisonnent for ten years which is
mnimm It is equally true that naxi mum sentence

i mposabl e on the appellant is twenty years. The |earned
counsel for the State again is right in submtting that

cl ause (b) of sub-section (1) of Section 30, CrPC
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aut horizes the Court to award inprisonnent in default of
paynment of fine up to one-fourth term of inprisonnent

which the Court is conpetent to inflict as punishnment for
the of fence. But considering the circunstances placed

bef ore us on behal f of the appell ant-accused that he is
very poor; he is merely a carrier; he has to maintain his
famly; it was his first offence; because of his poverty, he
could not pay the heavy anobunt of fine (rupees one | akh)
and if he is ordered to remain in jail even after the period
of substantive sentence is over only because of his
inability to pay fine, serious prejudice will be caused not
only to him but also to his fam |y nenbers who are

i nnocent. W are, therefore, of the viewthat though an
amount of paynment of fine of rupees one |akh which is

m ni num as specified in"Section 18 of the Act cannot be
reduced in view of the |egislative mandate, ends of justice
woul d be met if we retain that part of the direction, but
order that in default of paynent of fine of rupees one

| akh, the appellant shall undergo rigorous inprisonnment

for six nonths instead of three years as ordered by the
trial court and confirmed by the H gh Court.

37. For the reasons aforesaid, the appeal is partly
al  owed, conviction recorded and sentence inposed on

the appellant to undergo rigorous inprisonnent for ten
years is confirmed., An order of payment of fine of rupees
one | akh is al so upheld. But an order that in default of
paynment of fine, the appellant shall undergo rigorous

i mprisonnent for three years is reduced to rigorous

i mprisonnent for six nonths. To that extent, the

appeal filed by the appellant is-allowed. If the appellant
has under gone substantive sentence of rigorous

i mprisonment for ten years as also rigorous

i mprisonnent for six months as nodified by us in default

of payment of fine, the appellant shall be set at liberty
forthwith unless he is required in any other offence. If
the appell ant has not conpleted the said period, he wll

be rel eased after the period indicated herei nabove i's over.
The appeal is accordingly disposed of.




