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PETI TI ONER
HOTEL BALAJI AND OTHERS ETC. ETC
Vs.
RESPONDENT:

STATE OF ANDHRA PRADESH AND ORS. ETC. ETC
DATE OF JUDGVENT22/ 10/ 1992

BENCH
[ S. RANGANATHAN, V. RAVASWAM AND B. P. JEEVAN REDDY, JJ.]

ACT:
Andhra Pradesh CGeneral Sal es Tax Act, 1957:
Section 6-A-Levy of tax on turnover relating to purchase of
certai n goods-Nature of tax Neither use tax, consunption tax
nor consignment tax Hence valid.

Guj arat Sal es Tax Act, 1969
Section 15B r/w Rul e 42-E-Levy of purchase tax Nature of tax
on purchase price of raw materials and not on manufactured
products-Not a tax on- consignnent-Legislature conpetent to
I evy such tax as long as the levy retains the character of
tax on sale-Validity of the provision upheld.

Uttar Pradesh Sal es Tax Act, 1948
Section 3- AAAA- Pur chase t ax- Levy of - Nat ur e of | evy-
Legi sl at ur e- Whet her conpetent to1evy such atax.
Constitution of India, 1950 :
Seventh Schedul e-List |l-Entry 54-Sal es Tax Acts of Cujarat,
Andhra Pradesh and Uttar Pradesh-Sections: 6-A, 15-B and 3-
AAAA respectively Legislative conpetence of and validity of
the provisions.

Interpretation of Statutes :

Li beral Construction-To be avoided if it defeats the
mani f est  obj ect and purpose of the statute-Reasonable
construction to be f ol | owed- Wer e two constructions
possi bl e, the one which sustains constitutionality to be
preferred.

HEADNOTE

The constitutional validity of S. 15B of Cujarat Sales

Tax Act, S.3-AAAA of Uttar Pradesh Sal es Tax Act and S. 6A of
the Andhra Pradesh CGeneral Sales Tax Act was challenged in
the present Appeals, Wit Petitions SLPs and  Transferred
case.

S.15-B of the Qjarat Sales Tax Act, 1969  was

i ntroduced by Amendnent Act, 1986. It provided for |evy of
addi ti onal purchase tax on raw materials purchased by a
manuf acturing dealer in case he used the said raw material
for the manufacture of other goods which he despatched to
his own place of business or to his agent’'s place of
busi ness outside the State but wthin India. By the
Amendnent Act, 1987, the section was substituted.

Wit Petitions were filed before the H gh Court
challenging the wvalidity of unanended S.15-B on the ground
that it levied a consignnent tax and hence was outside the
conpetence of State Legislature. During the pendency of the
wit petitions, S.15-B was substituted by an O dinance.
Subsequently the G@ujarat Sales Tax Anendment Act 6 of 1990
was enacted in terns of and replacing the Odinance. S.15-B
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was given retrospective effect from1l.4.1986, the date on
which it first came into force. In view of the said
Amendnent Act, the Wit Petitions came to be dismssed as
infructuous. A fresh batch of Wit Petitions were filed
chall enging the validity of substituted S.15-B on the ground
that it continued to be a consignnment tax. The H gh Court
havi ng dism ssed the Wit Petitions, the matter has conme up
before this Court.

Section 3-AAAA of the U P. Sales Tax subjected the

pur chase O "goods liable to tax at the point of sale to
the consumer” to purchase tax payable by the purchasing
dealer, in a case where the selling dealer was not liable to
pay the sales tax on such sale. Purchase tax was payabl e at
the sane rate as the sales tax. |If, however, the purchasing
deal er resold such goods within the State or in the course
of inter-State trade or conmerce, he was not liable to pay
the purchase tax. Wile the Guvil Appeals were pending in
this Court as regards the validity of S. 3-AAAA  the High
Court, ‘whi'l e deciding sone Wit Petitions, applied the ratio
in Good. 'Year and held that ~section was wultra vires the
| egi sl ative conmpetence of the State Legislature. It held
that under the said provision the taxable event was not the
purchase of the goods by the purchasing dealer but the
subsequent event namely use of the said goods in the
manufacture of other goods and their despatch wthout
effecting a sale within the State of U P. to a place outside
U.P. To overcone this decision an Ordinance was issued which
was |later replaced by the U P. Sales Tax (Amendnent) Act,
1992, the constitutional validity of which has been
chal | enged before this Court.

In the A P. Sales Tax Act Section 6-A was inserted by

the Andhra Pradesh General Sales Tax (Anendnent) Act of 1976
with effect from1.9.76. The effect was that tax payabl e at
sal e point becanme tax payable on purchase point in certain
circunmstances. Wit Petitions were filed before the Hi gh
Court challenging the validity of S.6-A It was contended
that the notification issued under S.9 of the Act exenpted
fromtax certain goods which were sought to be taxed under
S.6-A and that S.6-A was in fact a consunption or
consi gnnent tax and hence void. Unable to succeed before
the Hgh Court, the assessees challenged the vires of the
said section before this Court.

Apart from challenging the constitutional validity of

the above-said provisions of the three State Sal es Tax Acts,
the correctness of Good Year India Ltd v. State of Haryana,
[1990] 2 SCC 71 which invalidated certain pur chase tax
| evied by the Haryana and Maharashtra Sales Tax Acts, was
al so questioned by the Revenue before this Court.

Dismssing the matters. this Court,

HELD: (By the Court): S.15B of the Gujarat Sal es Tax,

1969, S.3AAAA of Utar Pradesh Sales Tax Act, 1948 and S.6-A
of the Andhra Pradesh General Sales Tax Act, 1957 are intra
vires the powers of the respective State Legislatures and
hence valid. [249-D

Per B.P Jeevan Reddy, J: (for hinself and V. Ranmaswam ,

J.)

1. The necessity and significance of the delegated
legislation is well-accepted and needs no el aboration. They
cannot travel beyond the purview of the Act. Were the Act
says that Rules on being nade be deenmed "as if enacted in
this Act", the position may be different. But where the Act
does not say so, the Rules do not becone part of the Act.
[212-B, C

Hal sbury’s Laws of England (3rd. Edn.) Vol. 36,
referred to.
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2. Entry 54 of List 11 of Seventh Schedule to the
Constitution nmust receive a |liberal construction, it being a
| egislative entry. The Legislature cannot be confined to
only one formof levy. So long as the levy retains the basic
character of a tax on sale, the Legislature can levy it in
such nmode or in such manner as it thinks appropriate, the
wel | -established principles in such nmatters being that
reasonable construction should be followed and litera
construction may be avoided if that defeats the manifest
object and purpose of the Act. The Legislature nust be
presuned to know its limtations and act wthin those
[imts. Transgression nust be clearly established, and is
not to be lightly assuned. [214-H 215-A, B]

3. A person other than a registered dealer is not
anenable to the discipline of the Sales Tax Act. He cannot
i ndeed coll ect any tax and, therefore, will not make over or
pay any tax. This the legislature is justified in presum ng.
[f, however, inany -case it is proved that such person has
paid the tax, the purchasing dealer will get an exenption to
that extent. |If a benefit i's claimed by the purchasing
dealer, it is for himto prove the fact which enables himto
claimthe benefit. That~ burden cannot be passed on to any
one else. [222-C, D

4. So far as registered deal ers are concerned, all that

the purchasing dealer need to prove is that the said goods
have al ready been or may be subjected to tax under State Act
or Central Sales Tax Act. On this score, there is no
difficulty for the purchasing dealer. Fromthe bill given by
the selling dealer, the purchasing dealers can prove the
payment. O he can simply prove, as a matter of |aw that

the said goods are |iable to be taxed under any other
provi sion of the Act or under the Central Sales Tax Act.
[222-E, F]

GUJARAT SALES TAX ACT/ RULES:

5.1. S.15-B of the Gujarat Sales Tax Act read as a
whole, is applicable only to those goods which are used in
the manufacture of other goods. The levy is wupon the
purchase price of raw material an not upon the value of the
manuf actured products. [214-G H|

5.2. Rule 14E of CGujarat Sales Tax Rules along with
S.15B of the Quj arat Sales Tax Act- provide for set off
etc., in case the nmanufactured goods are sold wthin the
State of GQujarat. It no doubt neans that set off etc. is not
available if the nmanufactured goods are disposed - of
ot herwi se than by way of sale or are consighed to
manuf acturer’s own depots or to the depots or his agents
outside the State of Gujarat. There is nothing objectionable
in the State doing so. It cannot be said that by reading
Rule 42-E into S.15-B, the |evy becones a consignnent tax.
[ 213- E- F]

Codrej & Boyce Mg. Co. v. Comm ssioner of Sal es Tax,
(1992) 4 J.T.(S.C) 317 and Andhra Sugars Ltd. & Anr. v The
State of Andhra Pradesh and Anr., 21 S.T.C. 212, relied on.
CGoodyear India Ltd. v. State of Haryana, [1990] 2 SCC

71, dissented from

Rankri shna v. State of Bihar, Al.R 1963 S.C 1667,
referred to.

U P. SALES TAX ACT:

6.1. All that section 3-AAAA of the U P. Sales Tax Act

prior to its substitution in 1992 provided was; (i) where
the goods liable to tax at the point of sale to the consuner
are sold to a dealer (ii) in circunstances in which no sales
tax is payable by the sellers and (iii) the purchasing
deal er does not re-sell the said purchased goods within the
State or in the course of inter-state trade or conmmerce (ivV)
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the purchasing dealer shall be liable to pay the tax which
woul d have been payable by the seller. (v) If, however, it
was proved that the said goods have already suffered tax
under section 3-AAAA no purchase tax was payable under
section 3-AAAA. It is obvious that the section did not
speak of the purchased goods being used in the manufacture
of other goods nor of the manner of disposal or despatch of
such manufactured goods. The only two conditions stipul ated
(which conditions are not to be found in the present Section
3- AAAA) were that if the purchased goods are sold within the
State or sold in the course of inter-state trade or
commerce, the tax under it is not payable. This is for the
sinple reason that in both the contingencies, the State
woul d get the revenue (in one case under the State Sal es Tax
Act and in the other case, under the Central Sales Tax Act).
The policy of the legislature is not to tax the sanme goods
twice over. The fact that in . a given case, the purchased
goods are consigned by the purchaser to his own depots or
agents outside the State makes no difference to the nature
and character of the tax. By doing so, he cannot escape even
one-time tax —upon the goods purchased, which is the policy
of the Legislature. The tax was directed towards ensuring
l evy of tax at |east on one transaction of sale of the goods
and not towards taxi'ng the consignment of goods purchased or
the products manufactured out of them [223-GH 224-A-D
6.2. There 1is no vagueness in the provision viz. sub-

sec. (2) of S.3-AAAA of U P. Sales Tax Act nor can it be said
that it placed heavy and uncalled- for burden wupon the
purchasing dealer or that it is not practicable for the
purchaser to establish that the seller (other . than the
regi stered deal er) has paid the tax or not. [222-B]

6.3. The difficulty has really arisen  because of the
attenpt to look to the provisions of Section 3-AAAA t hrough
the prism of Goodyear. There is a substantial and
qualitative difference between the |anguage enployed in
Section 9 of Haryana Act and Section 13-AA of Bonmbay Act on
the one hand and in Section 3-AAAA of U.P. Act on the other
(as it stood prior to 1992 Anendnent Act or for that natter
as it stands now). These basic differences  cannot be
i gnored. [1224-E]

Constitutionality of Section 3-AAAA of the U P. Sales

Tax Act ought to be judged on its own language and so
j udged, the Section, both before and after the 1992
Amendnent , represents a perfectly valid pi ece of
legislation. It is relatable to and fully warranted by Entry
54 of List 11 of the Seventh Schedul e to the Constitution
[224- F]

Goodyear India Ltd v. State of Haryana, [1990] 2 SCC

71, dissented from

ANDHRA PRADESH GENERAL SALES TAX ACT/ RULES:

7.1. The real object of clauses (i) to (iii) in Section

6-A of the A P. Sales Tax Act is not to levy a consunption
tax, use tax or consignment tax but only to point out that
thereby the purchasing deal er converts hinself into the last
purchaser in the state of such goods. The goods cease to
exi st or cease to be available in the State for sale or
purchase attracting tax. In these circunstances, the
purchasi ng deal er of such goods is taxed, if the seller is
not or cannot be taxed. The tax inmposed by S.6-A cannot be
descri bed either as use tax, consunption tax or consignnent
tax. It is a purchase tax perfectly warranted by Entry 54
of List-11 of the Seventh Schedule to the Constitution
[ 230- G & 231- B]

7.2. Wiile exenpting the sale or purchase of any
specified class of goods the Government is enpowered to
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speci fy whether the exenption operates at all points or any
specified points in the series of sales or purchase of
successive dealers. Several notifications have been issued
the Government fromtime to tine exenpting certain dealers
or exenpting certain goods at the point of sale or
purchase, as the case may be. GO M. 1091 is one of them
The exenption is couched in qualified form Thus, it is not
a general exenption but a qualified one. In the light of the
specific scheme of Section 9 of the A P. Sales Tax Act and
the |l anguage of G O Ms No. 1091, the exenption at the point
of sale by a particular category of persons cannot be
construed as operating to exenpt the purchase tax under
Section 6-A of the Act, as well, much less in all cases.
[233-B, C

7.3. Fresh mlk was taxable as general goods under
Section 5(1) of the Andhra Pradesh Sal es Tax Act before it
was anmended by Amendnent Act 4 of 1989. After the com ng
into force of the said Anendnent Act, it falls wunder
Schedul e Vi1, = (which was introduced sinultaneously with the
sai d Anendnent Act) aud which takes in all goods other than
those specified in first- to sixth Schedules. MIk was
subject to multi-point tax prior to the said Anendrment Act
whereas after the said amendnent it has becone taxable only
at single point nanely, point of first sale in the State. If
fresh mlk was not at all taxable under the Act, there was
no necessity to issue notifications exenpting its sale in
certain situations.[227-C D

Goodyear India Ltd. v. State of Haryana [1990] 2 SCC

71, dissented from

RATI O OF GOODYEAR - RECONSI DERATI'ON OF

8.1. The ingredients of Section 9 of Haryana Sal es Tax

Act are: (i) a dealer liable to pay tax —under the Act
purchases goods (other than those specified in Schedul e B)
fromany source in the State and (ii) uses themin the State
in the manufacture of any other goods and (iii) either
di sposes of the manufactured  goods in any manner otherw se
than by way of sale in the (State or despatches the
manufactured to a place outside the State in any nanner
otherwise than by way of sale in the course of an’inter-
state trade or commerce or in the course of export outside
the territory of India within the neaning of sub-section (1)
of Section 5 of the Central Sales Tax Act, 1956. If all the
above three ingredients are satisfied the dealer becones
liable to pay tax on the purchase of such goods at such
rate, as nmay be notified under Section 15. It applies only
in those cases where (a) the goods are purchased (referred
to as material) by a dealer liable to pay tax under the Act
inthe State, (b) the goods so purchased cease to exi st as
such goods for the reason they are consuned in the
manuf acture of di fferent commodi ties and (¢) such
manuf actured comodities are either disposed of within the
State otherw se than by way of sale or despatched to a place
outside the State otherwise than by way of sale or
despatched to a place outside the State otherw se than by
way of an inter-State sale or export sale. It is evident
that if such manufactured goods are not sold within the
State of Haryana, but vyet disposed of within the State no
tax is payabl e on such disposition; simlarly where
manuf act ured goods are despatched out of State as a result
of an inter-State sale or export sale no tax is payable on
such sale. Simlarly against where such manufactured goods
are taken out of State to manufacturers own depots or to the
depots of his agents no tax is payable on such renoval.
CGoodyear takes only the |last eventuality and holds that the
taxable event is the removal of goods from the State and
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since such renoval is to dealers own depots/agents outside
the State it is consignnment which cannot be taxed by the
State Legislature. This is not correct. The levy created by
the said provision is a levy on the purchase of raw nateri al
purchased wthin the State which is consumed in the
manuf acture of other goods within the State. If however the
manuf act ured goods are sold within the State no purchase tax
is collected on the raw material evidently because the State
gets larger revenue by taxing the sale of such goods. (The
val ue of manufactured goods is bound to be higher than the
value of the raw material). The State Legislature does not
wish to - in the interest of trade and general public - tax
both the raw material —and the finished (nanufactured)
product. This is a well-known policy in the field of
taxation. But where the manufactured goods are not sold
within the State but- are yet disposed of or where the
manuf actured goods are sent outside the State (otherw se
than by way of inter-State sale or export sale) the tax has
to be paid on the purchase value of the raw material. The
reason is sinple: if the nanufactured goods are di sposed of
otherwi se-than by sale withinthe State or are sent out of
State (i.e. consigned to dealers own depots or agents) the
State does not get any revenue because no sale of
manuf act ured goods has taken place within Haryana. In such a
situation the State would retain the levy and collect it
since there is no reason for waiving the purchase tax in
these two situations. [239-B-D;, 240-A-D

8.2. In the case of inter-State sale the State of
Haryana does get the tax-revenue - may not be to the ful
extent. Though the Central Sales Tax is |levied and coll ected
by the Governnent of India Article 269 of the Constitution
provides for nmaking over the tax collected to the State in
accordance with certain principles. Were of course the sale
is an export sale within the meaning of Section 5 (1) of the
Central Sales Tax Act (export sales) the State may not get
any revenue but |arger national interest is served thereby.
It is for these reasons that tax on the purchase of raw
material is waived in these two situations. Thus, there is a
very sound and consistent policy underlying the provision
The object is to tax the purchase of goods by a nanufacturer
whose exi stence as such goods is put and end to by himby
using them in the manufacture of different goods in certain
circunstances. The tax is |levied upon the purchase price of
raw material, not upon the sale price - or consignnment val ue
- of manufactured goods. Levy materialises only when the
purchased goods (raw material) is consumed in t he
manuf acture of different goods and those goods are di sposed
of within the State otherwise than by way of sale or are
consigned to the manuf act uri ng-deal ers’ depot s/agent s
outside the State of Haryana. Such postponenent does not
convert what is avowedly a purchase tax on raw. nmateria
(levied on the purchase price of such raw material) to a
consi gnnent tax on the manufactured goods. Saying ot herw se
woul d defeat the very object and purpose of Section 9 and
amount to its nullification in effect. The npbst that can
perhaps be said is that it is plausible to characterise the
said tax both as purchase tax as well as consignment tax.
But where two interpretations are possible, one which
sustains the consititutionality and/or effectuates its
purpose and intendment and the other which effectively
nullifies the provisions, the former nust be preferred,
according to all known canons of interpretation

[ 240-E-H, 241-A-C

8.3. In several enactnments tax is levied at the | ast

sal e point or last purchase point, as the case may be. The
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| ast purchase point in the State can be determ ned only when
one knows that no purchase took place wthin the State
thereafter. But that can only be known later. If there is a
subsequent purchase within the State, the purchase in
guestion ceases to be the last purchase. Applying the logic
of the dealers, it would not be possible to tax any goods at
the last purchase point in the State, inasmuch as the | ast
purchase point in regard to any goods could be determ ned
only when the goods are sold later and not when the goods
are purchased. [241-F-G

8.4. The schenme of Section 9 of Haryana Sal es Tax Act
isto levy the tax on purchase of raw material and not to
forego it where the goods manufactured out of them are
di sposed of (or despatched, as the case nay be) in a nanner
not yielding any revenue to the State nor serving the
interests of the nation and its economny. The purchased goods
are put an end to by their consunption in manufacture of
ot her goods and yet the manufactured goods are dealt with in
a manner ‘as to deprive the State of any revenue; in such
cases, there is no reason why the State should forego its
tax revenue on purchase of raw material. It would not be
right to say that the tax _i's not upon the purchase of raw
material but on the -consignment of the nmanufactured goods.
It is well settled that taxing power can be utilised to

encourage comerce,/ and industry. It can also be used to
serve the interests of econony and pronote social and
econonmic planning.. It is also not right to concentrate only
on one situation viz., consi gnnent of goods to

manuf acturer’s own ‘depots (or to the depots of his agents)
outside the State. Disposal ~of goods wthin the State
wi thout effecting a sale also stands on the sane footing, an
i nstance of which nay be captive consunption of manufactured
products in the manufacture of yet other products. Once the
schene and policy of the provision is appreciated, there is
no room for saying that the tax is on the consignment of
manuf act ured goods. [243-G H, 244-A-F]

8.5. Wien the tax is levied on'the purchase of /'raw
material, on the purchase price - and not on the nmanufacture
of goods or on the consignnent value (such a concept is
unknown to Haryana Act) or sale price of the manufactured
goods - the construction placed in Goodyear runs agai nst the
very grain of the provision and has the effect of nullifying
the very provision. By placing the said interpretation
Section 9 has been rendered nugatory. The tax purports to be
and is in truth a purchase tax levied on the purchase price
of raw material purchased by a nmanufacturer. [247-A-C

8.6.S. 13AA of the Bonbay Sal es Tax Act is
substantially simlar to Section 9 of Haryana Sales Tax
Act. Whatever is said with respect to the Haryana provi sion
applies equally to this provision. [249-D

Andhra Sugars Ltd. & Anr. v. The State of Andhra
Pradesh & Anr., 21 S T.C 212 and State of Tam | Nadu v.
Kandaswanmi, 36 S.T.C. 191, relied on.

CGoodyear India Ltd. v. State of Haryana, [1990] 2 SCC

71, dissented from

Mukerian Papers Ltd. v. State of Punjab, [1991] 2
S.C.C. 580, Explained.

Murli Manohar and Company v. State of Haryana [199]1 1
S.C. C. 377, distinguished.

Mal abar Fruit Products Co. v. S.T.O, 30 S. T.C 537,
approved.

H ndustan Lever Ltd. v. State of Maharashtra, 79 S. T.C

255; J.K Steel Ltd. v. Union of India, AIl.R 1970 S.C
1173; Bata India Ltd. v. State of Haryana, 54 S.T.C. 226;
Desraj Pushp Kumar CGulati v. State of Punjab, 58 S.T.C. 393;
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Conmi ssioner of Walth Tax, Bihar and Oissa v. Kirpa
Shankar Daya Shankar Vorah, (1971) 81 ITR 763; Yusuf
Shabeer and O's. v. State of Kerala and O's., (1973) 32
S.T.C. 359 and Incone Tax Conmissioners for City of London
v. G bbs, (1942) 10 I TR Suppl. 121 (H. L.), referred to.

Per Ranganat han, J. (Concurring):

1. The provisions of the U P. and Gujarat Sales Tax

Acts are clearly beyond challenge. The section in the U P.
Act is a very direct and sinple provision to the effect that
atax wll be levied on purchases made within the State in
certain circunmstances. The anmbit of Entry 54 in the State
List in the Constitution of India nust be interpreted in the
wi dest possible nmanner. The State has full powers to levy a
tax with reference to sales or purchases inside the State
and to a certain extent even sales nade in the course of
inter-State trade or comrerce. It certainly conprehends a
power to tax the last sale in the State of certain goods.
The tax  is nothing but a tax on purchase, pure and sinple,
well within the scope of the State's Legislative power. It
is true ‘that one has to look at not nerely the formbut the
subst ance of the statute “and examne what exactly is the
purport behind the levy, but should not pernmt one's
i magination to read a purpose or words into the statute
whi ch are not there. 1198-C Qg

2. The GQujarat provision is nore careful but makes a
nention of the purchased goods being used for manufacture.
But, these are only words descriptive of a class of goods
the purchase of which is sought to be brought to tax. Here
again, the intention of the |legislature is to tax, at
purchase point, a class of goods viz. goods purchased by a
manuf acturer. It has no concern, wth what the manufacturer
does with the nanufactured goods. Presunably the idea is
that the manufacturer is able to profit by adding value to
the purchased raw material by utilising the infrastructure,
fillips or facilities provided in the State to encourage
setting up of industries therein and so can afford to pay
tax on the purchased raw material's. The concessi on provi ded
by rule 42E of the Gujarat Sales Tax Rules is an independent
provision relieving him and the public consuning the
manuf act ured goods of additional burden where such goods are
sold inside the State and get taxed on the added val ue.
[198-H 199-A, B

3. The narginal title to the provisions under challenge
indicates that their direct purposeis to levy a tax  on
purchases effected in the State in certain circunstances.
The tax is couched as a tax on all goods (in U P.) and on
raw or processing materials and consumable stores (in the
State of Gujarat). It is designated as a purchase tax. It is
levied on the turnover of such purchases. There is no
reference in the U P. statute to any condition for
i mposition of the tax except that it should be a sale to the
consunmer and in the State of GGujarat that it should be a
purchase by a manufacturer. It is very difficult to read
into these provisions any ulterior notive on the part of the
States to levy a tax on use, consunption or consignnment in
the guise of a purchase tax. The language of these two
provisions is wholly different fromthat used in the Haryana
and Bonmbay Acts. Even in the context of those Acts, it may
be equally plausible to consider the provisions either as a
purchase tax or a tax on consignnment. There is no such
anmbiguity in the | anguage used in these provisions, and the
levy is only of a purchase tax. Such a levy is clearly
within the domain of the State Legislature. [199-C F]

4. A person can be said to be the last purchaser of
certain goods only when he consunes those goods hinself or
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in case they are raw materials/stores and the |like, unless
he uses themin the manufacture of other goods for sale.
Fromthis category have to be excluded cases where the
manuf actured goods are either sold in the State or sold in

the course of inter-State trade or comrerce because, in
those two instances, the State will be in a position to
collect the tax in respect of the sale of the manufactured
goods - the sale price of which will also include the price

of raw materials on which apriori the State could have only
got a lesser anpbunt of tax - and to tax both woul d escal ate
the price and affect the consuner. Al so excluded are cases
where the manufactured goods are exported abroad to earn
foreign currency. If these situations are borne in mnd, one
woul d realise that the | anguage used in the various clauses
and phrases used in these legislations is only to levy a tax
on the last purchase in the State and not with a viewto
levy a tax either on the use or-consunption of raw materials
or on the manufacture or production of manufactured goods or
on the' despatch of ~ the goods manufactured from the State
ot herwi se than by way of sale. In the Haryana case al so the
statute nentioned these several alternatives but a
consi deration of section 9(1)(b) of the Haryana Act as well
as of the corresponding clause of the Bonbay Act were posed
in isolation and enphasi s placed on consignnent being a sine
gua non of the levy. This |l arger concept, nanely, that these
various alternatives are not set out i'n the section with a
viewto fasten the charge of tax at the -point of use,
consunpti on, manufacture, production and consignnent or
despatch but in an attenpt to nmake clear that what is sought
to be levied is a tax on raw materials onthe occasion of
their last purchase inside the State had not heen projected
or considered. This approach would basically alter the
paranmeters and renove the provision from the ‘area of
vul nerability. [200-F-H 201-A-D]

5. It is difficult to define a |last  purchase except

with reference to the node of the use of the purchased goods
subsequent to that purchase and/in that sense the |evy of
tax can crystallise only at a point of time when'the goods
have been wutilised in a particular way. The nere fact that
the purchase cannot be characterised as a last purchase
except by reference to the subsequent utilisation of those
goods cannot mean that the taxable event is not the purchase
but sonething else. The nore appropriate test would be to
see whether the anbit of the power to levy a tax in respect
of sale of goods is very wide and will cover any tax which
has a nexus with the sale or purchase of goods including a
| ast purchase in the State. In this view of the matter the
l evy under the AP. Act is also within the (legislative
conpetence of the State. [201-E, F; 202-A B

6. The conclusion reached as to the vires of the
provi sions under challenge is contrary to the conclusion
reached in Goodyear on sonmewhat anal ogous provisions. No
final conclusion is expressed as to whether the conclusion
in Goodyear was rightly reached in the context of the
provi sions of the statutes considered there, or would need a
second | ook and fresh consideration in the context of what
has been said now There is no hesitation to accept the
poi nt of view now presented and which appeals to be nore
realistic, appropriate and preferable, particularly the view
one way or the other would affect the validity of a | arge

nunber of simlar legislations all over India, nerely
because it my not be consistent with the viewtaken in
Coodyear. Consistency, for the nere sake of it, is no

virtue. [202-C, D
Distributors (Baroda) P. Ltd. v. Union of India, (1985
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The Judgnents of the Court were delivered by

RANGANATHAN, J. Taking a cue fromthe decision of this
Court in Goodyear India Ltd. v. State of Haryana [1990] 2
S.CC 71, to which | was a party, a contention has been
raised, in these appeals and. writ petitions, t hat
correspondi ng provisions of the Gujarat Sales Tax Act, the
U P. Sales Tax Act and the Andhra Pradesh General Sal es Tax
Act, are ultra vires the powers of the State Legislature
insofar as they seek to levy a purchase tax in certain

circunstances. My learned brother, Jeevan Reddy, J., has
di scussed the provisions and contentions elaborately -and
exhaustively in his judgnment. It is wunnecessary for ne to

set out over again the statutory provisions considered in
CGoodyear or those which are challenged in these petitions
and appeals or the details of the decision in Goodyear as
these have been discussed in great detail in the judgnent of
ny | earned brother. | however, think that | owe it to nyself
to add a separate judgnment as | was a party to Goodyear and
explain nmy views on the provisions presently under chall enge
inthe Ilight of what has already been stated by ne in
CGoodyear .

So far as the U P. Sales Tax Act is concerned, | do not
think that the inpugned provision of the said Act (viz.
S.3AAAA as inserted in 1992 with retrospective effect from
1.4.1974) bears any conparison with the provisions that were
considered in Goodyear. S.3AAAA is a very sinple provision.
According to its marginal note, its effect is the imnposition
of aliability to purchase tax on certain transactions. This
liability is attracted in respect of goods, which are |iable
to tax at the point of sale to the consuner. In other words,
the goods in question as such have run through their ganut
of sales inthe State. There wll be no nore sales in the
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State of the goods in that form which can be taxed by the
State, whether intra-State or inter-State, or in the course
of export. Such goods are then nmmde liable to tax in the
hands of a purchaser deal er-cum consuner either because he
purchases them froma registered dealer by whomtax is not
payabl e or because he purchases them froma person other
than a registered dealer i.e. a person who is not accessible
to the revenue, whose sales cannot be easily verified or
fromwhom tax may not be easily recovered. To put it
differently, since the tax is at the point of sale to the
consumer, the Legislature, in order to ensure that goods do
not escape tax in the State altogether, make the purchaser
liable in respect of the last sale in the State of the goods
in question, if otherwise the sale of the goods have not
borne tax wearlier in the State. This, on the face of it, is
a provision which seens to be perfectly wthin the
| egi sl ati ve conpetence of the State Legislature.

The argunment urged on behal f of the assessees, however,
is that no person can be said to be the "consuner" of the
goods in the State unless he consunes the goods hinself or
utilises the goods (where  they are  in the nature of raw
material) for the manufacture or production of other goods.
It is urged, therefore, that as no sale can be postul ated to
be a sale to the consuner unless and until one of the above
events happen, the /real taxable event is not the purchase of
the goods but their / consunpti on, manufacture or production
inthe State, or their despatch, otherwi se than by way of a
sale outside the State, whether in the same  formor in a
manuf actured condition. It s therefore said that, in
substance, the statutory provision is no different fromthe
one considered by us in Goodyear and that the ratio of
CGoodyear will apply here equally.

So far as the Andhra Pradesh provision is concerned,
the argument is the sanme, with an added advantage to the
assessees that the section ‘brings out nore enphatically
their point of view Under section 6-A(i), purchase of goods
froma registered dealer is subjected to tax because, though
the sale or purchase of that itemof goods is ‘generally
liable to tax, no tax becane payable by the registered
dealer on the sale because of the circunstances set out in
section 5 or 6. This corresponds to s. 3AAAA(a) of the U P.
Act. As against this, clause (ii) of section 6-A deals wth
purchase of goods liable to tax froma person other than a
regi stered dealer and inposes a liability to pay tax where
the goods purchased are consunmed by the purchaser either in
the manuf acture of other goods for sale or otherw se and the
goods are disposed of otherwise than by way of sale or
despat ched outside the State otherwi se than in the course of
inter-State trade or conmerce. |In other words, the /rea
taxable event for the charge under section 6-A(ii), it is
said, is not the purchase of goods but the consunption
manuf acture or consignnent of the same or other | goods
outside the State. If that be so, it is said, the inposition
isultra vires the State Legislature on the principle of the
deci si on i n Goodyear

So far as the State of Qjarat is concerned, the

provisions of section |15B, inserted by a retrospective
amendment of 1990, are sonewhat different. Cutting out
certain words not relevant in the present context, it

provi des that where a dealer, being liable to pay tax under
the Act, purchases any taxable goods and uses themin the
manuf acture of taxable goods, a purchase tax will be |evied
on the turnover of such purchases. Rule 42-E, which was al so
franmed we.f. 1.5.90, provides that, where the assessee is a
regi stered dealer and the goods manufactured by him have
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been sold in the State of Gujarat, he will be entitled to
relief in respect of the purchase tax |evied under section
| 5B. Here again, it is argued, the provision is tainted
because it refers to manufacture of the purchased goods and
the rule ensures that no purchase tax is levied if the
manuf actured goods are sold in the State itself; in other
words, the levy cones inonly if they are consigned outside
the State, attracting Goodyear.

It will be seen at once that the three provisions under
consi deration vary from one another. S.3AAAA of the U P. Act
does not mmke the tax conditional on the use or consunption
of raw materials purchased or the manner of dealing with the
goods manufactured out of such purchases of raw materials.
Section 15B of the Gujarat Act is slightly different. It
tal ks of the use of the goods purchased in the nanufacture
of other taxable goods but it does not nmake any reference to
the consunmption of the goods otherw se or their despatch or
consi gnnent. The  Andhra Pradesh  Act is nore el aborate and
deals with various situations in relation to the purchased
goods.

20F these, | am of opinion that the provisions of the
U P. and CGujarat Acts are clearly beyond challenge on the
grounds put forward by the petitioners. The section in the
UP. Act is a very direct and sinple provision to the
effect that a tax/ wll be levied on purchases made within
the State in certain circunstances. The anbit of Entry 54 in
the State List in the Constitution of “India nust be
interpreted in the wi dest possible manner. The State has
full powers to levy ‘a tax wth reference to sales or
purchases inside the State andto a certain extent even
sales nmade in the course of -inter-State trade or comerce
It certainly conmprehends a power to tax the last sale in the
State of certain goods. | have explained earlier the reason
why the incidence of tax in such-sales is thrown under the
Act on the consumer. The tax is nothing but a tax on
purchase, pure and sinple, well within the scope of the
State's Legislative power. The attenpt, on behalf of the
petitioners, to undertake an anal ysis of what ' wil |
eventual |y happen to the purchased goods where the purchaser
is the consuner and, on the basis thereof, to suggest that
the legislature really intends to tax consunpti on
production or consi gnnent s no doubt i ngeni ous  but
farfetched, artificial and unrealistic. It is true that one
has to |ook at not nerely the formbut the substance of the
statute and examine what exactly it is that the State
purports to levy a tax in respect of but one should not
permt one’'s imagination to read a purpose or words into the
statute which are not there.

The Gujarat provisionis nore careful but nmakes a
nention of the purchased goods being used for manufacture.
But, as pointed out by Mikharji J. in Goodyear, ‘these are
only words descriptive of a class of goods the purchase of
which is sought to be brought to tax. Here again, the
intention of the legislature is to tax, at purchase point, a
class of goods viz. goods purchased by a manufacturer. |t
has no concern, unlike the A P. or Haryana Acts, with what
he does w th the nmanufactured goods. Presumably the idea is
that the manufacturer is able to profit by adding value to
the purchased raw material by utilising the infrastructure,
fillips or facilities provided in the State to encourage
setting up of industries therein and so can afford to pay
tax on the purchased raw materials. The concessi on provided
by rule 42E is an independent provision relieving himand
the public consuming the manufactured goods of additiona
burden where such goods are sold inside the State and get
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taxed on the added val ue.

In ny opinion, there is considerable force in the
substance of the contention of these States that these
provisions only inpose a tax on purchases. The nargina
title to the provisions indicates that their direct purpose
isto levy a tax on purchases effected in the State in
certain circunstances. The tax is couched as a tax on al
goods (in UP.) and on raw or processing naterials and
consunmabl e stores (in the State of Gujarat). It is
designated as a purchase tax. It is levied on the turnover
of such purchases. There is no reference in the U P. statute
to any condition for inposition of the tax except that it
shoul d be a sale to the consuner and in the State of Qujarat
that it should be a purchase by a manufacturer. It is very
difficult to read intothese provisions any ulterior notive
on the part of the States to Levy a tax on use, consunption
or consignnent in-the guise of-a purchase tax. The | anguage
of these ‘two provisions is wholly different fromthat used
in the Haryana and  Bonbay Acts. As | have stated in ny
j udgrment in- Goodyear, even in the context of those Acts, it
may be equal ly plausible to consider the provision either as
a purchase tax or a tax consignnent. There is no such
ambiguity in the | anguage used in these provisioins. |I have
no doubt that, so far as these provisions are concerned, on
the face of these /acts, the levy is only of a purchase tax.
Such a levy is clearly within the domain of the State
Legi sl ature.

The Andhra Pradesh Act, however, is different inits
arrangenent. The provisions of ~section 6-A of this Act are
nore or |ess anal ogous to the provisions of the Haryana Act
considered in Goodyear. The —question, therefore, arises as
to whet her the decision in Goodyear should be applied in the
context of the Andhra Pradesh Act. On behalf of the State of
Andhra Pradesh - and indeed the other two States also - it
has been contended that Goodyear needs reconsideration. Qur
attention has been drawn to one angle of approach to the
statutory provisions in question’ which had perhaps escaped
our notice in the Goodyear case. It was pointed out that the
sum and substance of these provisions is that ~ no sale or
purchase of any goods should go wi thout being taxed atl east
once in the State. Primarily the tax is |evied on sales.
Wiere a registered dealer sells his goods he wll be |iable
to tax normally in respect of the taxable goods except where
his turnover does not reach up to the mninmum prescribed
under the Sales Tax Act. Sometimes, he may not pay any tax
or may pay a concessional rate of tax on his sal es because
of certain declarations or certificates he may receive that
the goods w Il be used inside the State. Again, where goods
are purchased froma person other than a registered deal er
the tax at the sales point nmy escape actual taxation for
nmany reasons: such person may not be a dealer at all or
being an unregistered dealer, the State may not be able to
ascertain his whereabouts and ensure that he is taxed or
that the tax is collected. In cases where no sales tax is
paid at the point of sale, it beconmes necessary for the
State Legislature to provide that the tax will be nmet by the
purchaser. Invariably in such cases the |egislations attach
levy of tax to the last purchase nade in the State, of a
particular item of goods. O course, the legislation could
have sinply said that the last purchase in the State wll
attract tax wunless the tax is payable or has been paid at
one of the earlier stages of sale and could not have been
objected to. But that type of |egislative wording mght |ead
to difficult guestions as to the definition of the
expression "l ast purchase". That is why the section inposing
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purchase tax is worded in the manner in which it has been
worded in the Andhra and Haryana Acts. As pointed out by the
| earned counsel for the assessees in the UP. cases, a
person can be said to be the | ast purchaser of certain goods
only when he consumes those goods hinself or, in case they
are raw materials/stores and the like, unless he uses them
in the manufacture of other goods for sale. From this
category have to be excluded cases where the manufactured
goods are either sold in the State or sold in the course of
inter-State trade or conmerce because, in those two
instances, the State will be in a position to collect the
tax in respect of the sale of the manufactured goods - the
sale price of which wll also include the price of raw
materials on which a priori the State could have only got a
| esser anpbunt of tax -~ and to tax both woul d escalate the
price and affect the consuner. Al so excluded are cases where
the manuf actured goods are exported abroad to earn foreign
currency. If these situations are

borne in 'mnd, one would realise that the | anguage used in
the various  clauses and phrases used in these |egislations
isonly tolevy a tax on the |ast purchase in the State and
not with a view to levy a tax either on the use or
consunmption of raw materials or on the manufacture or
producti on of nmanufactured goods or on the despatch of the
goods manufactured’ fromthe State otherwise than by way of
sale. In the Haryana case also the statute nentioned these
several alternatives but a consideration of section 9(1) (b)
of the Haryana Act ‘as well as of the correspondi ng cl ause of
the Bombay Act were posed in- isolation before us and
enphasi s placed on consignnent ~being a sine qua non of the
levy. This larger concept, nanely, that these various
alternatives are not set out in the sectionwith aviewto
fasten the charge of tax at the point of use, consunption
manuf act ure, production and consignment or despatch but in
an attenpt to nmake clear that what is sought to be levied
is a tax on raw materials on the occasion of their |ast
purchase inside the State had not been projected before, or
consi dered by us. | aminclined nowto think that this is
an approach that basically alters the paraneters and
renoves the provision fromthe area of vul nerability:

It is true that it is difficult to define a |ast
purchase except wth reference to the node of the use of
the purchased goods subsequent to that purchase and in that
sense the levy of tax can crystallise only at a point  of
time when the goods have been utilised in.a particular way
but will it be correct to say that the power of the State to
levy a tax on sales or purchases cannot includea right or
power to tax goods at the point of their firsti sale in the
State or their last purchase in the State? The nere fact
that the purchase cannot be characterised as a | ast purchase
except by reference to the subsequent utilisation of those
goods cannot mean that the taxable event is not the purchase
but something else. Wat we are really concerned with in
deci ding the question of constitutional validity of the levy
of a sales tax is to pose the question

"I's the tax levied one with

reference to the sale or purchase

of goods ?"

The anbit of the power to levy a tax in respect of sale
of goods is very wde and wll cover any tax which has a
nexus with the sale or purchase of goods including a |ast

purchase in the State. This | think is a nore appropriate
test to be applied in these cases rather than the test of
"taxable event" | which is sonewhat anbiguous in the

context. I amnot inclined to agree that a tax on the sale
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or purchase of goods will cease to be so nerely because the
determ nation of its character as a |ast purchase would
depend upon certain subsequent events which nmay be spread
over a subsequent period of tine. In this view of the matter
| aminclined to agree with ny | earned brother Jeevan Reddy,
J. that the levy under the Andhra Pradesh Act is also within
the legislative conpetence of the State

I am quite conscious that the conclusion | have
expressed here as to the vires of the provision inpugned is
contrary to the conclusion | reached in Goodyear on sonewhat
anal ogous provisions. | need not, for the purposes of the
present cases, express any final conclusion as to whether
the conclusion in Goodyear was rightly reached in the
context of the provisions of the statutes there considered
or would need a second | ook and fresh consideration in the
context of what has ~been-said here. But, | should not, |
think, hesitate toaccept the point of view now presented to
us which appeals to nme as nore realistic, appropriate and
preferable, particularly when | see that the view one way or
the other. would affect the validity of a [|arge nunber of
simlar legislations all over India, nerely because it my

not be consistent with the view | took in GCoodyear
Consi stency, for the nere sake of it, is no virtue. |If
precedent is needed to justify my change of mnd, | nmay

guote Bhagwati J. (as he then was) in Distributors (Baroda)
P. Ltd. v. Union of India, (1985) 155 |.T.R 120 S.C

"W have given our nost anxious

consi deration to this question,

particularly since one of us,

nanely, P.N. Bhagwati, J.  was a

party to the decision in doth

Traders’ case. But having regard to

the various considerations to which

we shall advert in detail when we

exam ne the argunents advanced on

behal f  of the parties, we  are

conpelled to reach the conclusion

that Coth Traders’ case nust be

regarded as wongly decided.  The

view taken in that case in regard

to the construction of s. 80M nust

be held to be erroneous and it nust

be corrected. To perpetuate an

error is no heroism To rectify it

is the conpulsion of the judicia

conscience. In this, we derive

confort and strength fromthe w se

and inspiring words of Justice

Bronson in Pierce v. Delaneter

(A-MY. at page 18): "a judge ought

to be w se enough to know that he

is fallible and, therefore, ever

ready to learn: great and honest

enough to discard all nere pride of

opi nion and follows truth wherever

it my |ead: and courageous enough

to acknow edge his errors".

For the reasons above nentioned, | agree wth ny
| earned brother and hold that the inpunged provisions under
all the three enactnents are intra-vires the powers of the
concerned State Legislature.

B. P. JEEVAN REDDY, J. Validity of provisions of several
St ates Sal es Tax enactnents inposing purchase tax fall for
our consideration in this group of appeals and wit
petitions. Initially the matters arising from Andhr a
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Pradesh (wit petitions 655-669/83 Hotel Balaji and O's. v.
State of Andhra Pradesh and CGvil Appeal No. 10753-57/83
H ndustan M|k Food Manuf acturers Limted v. State of
Andhra Pradesh) cane up for hearing. During the course of
hearing, counsel for the petitioners/appellants relied upon
the decision of this court in Goodyear India Ltd v. State of
Har yana (1990) 76 S.T.C. 71 whereas the counsel for the
State of Andhra Pradesh challenged the correctness of the
sai d decision and pleaded for re-consideration of the said
judgrment. It was then brought to our notice that a |arge
nunber of matters comng fromdifferent States raising inter
alia the guestion relating to the correctness or the ratio
O CGoodyear were also posted before us. Indeed it was
brought to our notice that a bench of three-Judges
conprising MN.  Venkatachaliah, A M Ahmadi, JJ. and one of
us (B.P. Jeevan Reddy, J.) had directed two matters nanely
State of Punjab v. Industrial Cables India Ltd., C A No.
2990 (N-T.) of 1991 and the State of Punjab v. Hi ndustan
Lever Ltd., C A 480/91 raising a simlar question to be
posted before a Bench of three-Judges. Those matters are
also before wus. It is in this manner that a | arge nunber of
appeals and wit petitions arising fromseveral States cane
to be posted before -us for hearing. During the course of
heari ng, however, we found that on account of restriction of
time it would not be possible for this Bench to hear all the
matters. Accordingly, we indicated to the counsel that we
shall confine our attention only tothree State enactnents
nanmely, Gujarat. Utar Pradesh and Andhra Pradesh. Counse
appearing in these natters have been heard fully. This
judgnent, therefore, deals only with the validity of Section
15B of the Qujarat Sales Tax Act, Section 3-AAAA of Utar
Pradesh Sales Tax Act and Section 6-A of the Andhra Pradesh
Sales Tax Act. We shall first take up Section 15B of the
CGuj arat Sal es Tax Act.
PART- 11 (GUIJARAT)

Though several appeals and wit petitions from this
State are placed before us, it is(sufficient to refer to the
facts in Cvil Appeal No. 3410 (N.T.) of 1992 as
representative of the facts in all the matters. ‘This appea
is preferred by the wit petitioner against the judgment of
a Division Bench of the Hi gh (Court of Qujarat uphol ding the
constitutional validity of Section 15B of the CGujarat Sal es
Tax Act, 1969 as substituted by the Gujarat Sales Tax
(Anendrent) Act 6 of 1990.

The Gujarat Sales Tax Act, 1969 (being Act No. 1 of
1970) cane into effect on and from May 6, 1970, repl acing the
Bonbay Sales Tax Act, which was in force in the State of
Gujarat till then. Section 15 of the Act |evied purchase tax
on purchases made by a dealer froma person who is not a
regi stered dealer. Section 15A was introduced by anendnent
Act 7 of 1983. It provided for |evy of concessional rate of
tax in respect of purchase of raw material nade by
Recogni sed dealers (who are necessarily manufacturers),
provided the goods (raw material) purchased by themfell in
Schedule Il or IIl (other than prohibited goods). Section
15B was introduced by Anendnent Act O 1986. It provided for
| evy of an additional purchase tax on raw material purchased
by a manufacturing dealer in case he used the said raw
material for the manufacture of other goods which he
despatched to his own place of business or to his agent’s
pl ace of business situated outside the State but wthin
India. By an Arendnent Act nade in 1987, the Section was
substituted. There was, however, no substantial change in
the Section. Follow ng upon the decision of this court in
CGoodyear, a batch of wit petitions was filed in the Qujarat
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Hi gh Court challenging the validity of Section 15B on the
ground that in truth and effect it |evied a consignnment tax
and, hence was outside the conmpetence of the State
Legislature. Wile the said wit petitions were pending,
Section 15B was substituted by an Ordi nance bei ng Ordi nance
No.3 of 1990 issued on 20.4.1990. Subsequently the Cujarat
Sal es Tax Amendment Act 6 of 1990 was enacted in terns of
and replacing the Odinance. The substituted Section 15(B)
was given retrospective effect on and fromApril 1, 1986,
the date on which Section 15(B) first came into force. In
view of the said Anendrment Act, the batch of wit petitions
chal | engi ng Section 15(B), as it stood prior to its
substitution by the 1990  Anendnent Act, were dism ssed as
havi ng beconme i nfructuous. A fresh batch of wit petitions
foll owed questioning the validity of the substituted Section
15(B), again on the ground that it continued to be, in
essence, a consignment tax. The contention was that Section
15(B) nmust, be read along with ‘Rule 42(E) of the Cujarat
Sal es Tax, Rules (inserted by Notification dated 1.5.90) and
if so read, the position is the same as was obtaining prior
to 1990 Anmendment. Yet another ground urged was that the
| evy inposed by the newprovision is really in the nature of
an excise duty, and thus beyond the conpetence of the State
| egi sl ature. The assessees placed strong reliance upon the
decision of the Division Bench of the Bonbay H gh Court in
H ndustan Lever Ltd v. State of Maharashtra, 79 S.T.C. 255
where, the petitioners say, construing a sinilar provision
in the Bonbay Sales Tax Act it was held that the Ilevy
created by the said provision is in the nature of an excise
duty. Disagreeing wth the Bonbay judgment, the H gh Court
di smssed the wit petitions.

Counsel for the appellant/assessee urged that Section
15B (as substituted in 1990) is no different from the
earlier provision. The basic schenme of the earlier provision
is nowsplit into two provi sions nanely, substituted Section
15B and Rule 42E, which Rule was-inserted into the Rules
simultaneously. This is a clear instance of colourable
| egi slation and ought not to be countenanced by this court.
The High Court was in error in justifying the sane 'on the
theory that just as it is open to an assesses to reduce the
tax burden by resorting to legitimte tax - planning,
simlarly it is open to a legislature to make an appropriate
enactment to renmin outside the m schief pointed out by the
court. It 1is submtted that as rightly held by the Bonbay
H gh Court construing a simlar provision, the l'evy created
by the substituted Section 15B is really wupon the
manuf acture of goods and, therefore, not a tax referable to
Entry 54 of List 1l of the Seventh Schedule to the
Constitution. On the other hand, it is argued by F Sri B. K
Mehta, |earned counsel appearing for the State of Qujarat
that the Legislative conpetence of the Gujarat Legislature
to enact Section 15B ought to be determined on its own
| anguage and not with reference to a Rule nade by the
CGovernment of Cujarat as the delegate of the |egislature. He
submitted that on its own |anguage, Section 15B levies a
pure and sinple purchase tax on raw material purchased by a
manufacturer. It is unconcerned wth what happens to the
manuf actured goods. For the purpose of Section 15B, it is
i material whether the manufactured goods are sold inside
the State or despatched to a place outside the State of
Gujarat or are dealt wth or disposed of otherw se. The
principle of Goodyear has absolutely no application to this
provi sion. Counsel also submitted that when the tax is upon
the purchase price of the raw material and is relatable to
the act of purchase, it cannot he held to be an excise
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duty which is levied on the act of manufacture and is |evied
with reference to the value of such manufactured goods.

For a proper appreciation of the contentions arising
herein it would be appropriate to notice a few relevant
provisions of the Act. Cause (16) in Section 2 defines the
expression 'manufacture’ in the foll ow ng words:

"manuf act ure" with al | its
grammatical variations and cognate
expressi ons, nmeans pr oduci ng,
maki ng, extracting, col l ecting,

altering, ornanenting, finishing or

ot herwi se processing, treating, or

adapting any goods; but does not

i ncl ude such manuf act ur es or

manuf acturing processes  as may be

prescribed. "

Cl auses 35 and 36 define the expressions "turn-over of

purchases" and "turn-over of sales". It would be enough to
notice the definition of the expression "turn-over of
purchases". It reads:

“"turn_over of purchases’ neans the

aggregate of t he amount s of

purchase price paid and payable by

a deal er in respect of any purchase

of goods made /by himduring a given

peri od, after deducting the anount

of purchase price, if any, refunded

to the dealer 'by the seller “in

respect of any goods purchased from

the seller and returned to him

within the prescribed period."

Section 3 is a charging section. Section 15 which
| evi ed purchase tax on purchase of ~certain goods from a
person who is not a registered dealer read as follows at the
rel evant time:

15 Purchase tax payable on certain purchases of goods.

Where a dealer who is liableto pay

tax under this Act purchases any

goods specified in Schedule Il or

1l from a person who is not a

Regi stered deal er, then, unless the

goods so purchased are resold by

the dealer. there shall be |evied,

subject to t he provi si ons of

section 9.

(i) in the case of goods specified

in Schedule 11. a purchase tax on

the turnover of such purchase at

the rate set out against them in

that Schedul e, and

(ii) in the case of goods specified

in Schedule 111, a purchase tax on

the turnover of such purchase at a

rate equivalent to the rate of

sales tax act out against themin

that Schedul e. "

The said Section has, however, been substituted by
Guj arat Anendnment Act 9 of 1992 with effect from 1.4.1992,
but since the Amendnment is not a retrospective one, it is
unnecessary to notice the amended provision

Section 15A provides for a concessional rate of tax in
the case of purchases of raw nmaterial by a recogni sed deal er
provi ded the goods purchased are those specified in Schedul e
Il or 11l (other than the prohibited goods) and he issues a
certificate contenplated by Section 13(1)(B). Prior to the
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Amendnent Act 9 of 1992, Section 15(A)

8

not

"15A. Purchase tax payable on
purchases of goods by certain

deal ers where - (i) a recognised
deal er pur chases any goods
specified in Schedule 11 or 111

ot her than prohibited goods, under
a certificate given by him under
clause (B) of sub-section (I) of
section 13, or

(ii) a commssion agent holding
perm t pur chases any goods
specified in Schedule Il or 111
ot her than prohi bited goods on
behalf of his principal who is
recogni sed under a  certificate
gi ven by himunder~ clause (C) of
sub-section (1) of section 13, -
there shall be levied a  purchase
tax ‘_on the turnover of such
purchase at the rate  of two paise
in the rupee."

read as foll ows:

Since the Anendnent of this provision in 1992 is also
retrospective, /it i's unnecessary to notice the sane.

W nay now set / out Section 15B both

as it obtained

prior to Amendnent' Act 6 of 1990 and as substituted thereby.
Prior to Amendnent it read thus:

"Where any dealer liable to pay tax
under this Act uses any goods ot her
than declared goods purchased by
himor through conm ssion agent as
raw or processing materials or
consumabl e stores (irrespective of
whet her such goods are  prohibited
goods or not) in the manufacture of
t axabl e goods and despat ches fany of
the goods so manufactured to his
own place to business or to his
agents place of business situate
outside the State hut within India
such dealer wll be liable to pay,
in addition to any tax paid or
payabl e under other provisions of
this Act, a purchase tax at the
rate of four paise in the rupee on
the purchase price of such raw or
processing materials or consumabl e

stores used in the goods SO
manuf actured and despatched and
accordingly he shall include the
purchase price thereof in hi s
turnover of pur chases in hi s

decl aration or return under section
40 which he is to furnish next
thereafter.

Provi ded t hat wher e t he raw
materials so used is bullion or
speci e, the purchase tax payable on
such bullion or specie under this
section shall not exceed t he
aggregate of the rates of sales tax
and the general sales tax payable
on bullion or specie."

After it 1is substituted in 1990 wth

retrospective
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effect from 1. 4. 1986,

"Where a dealer who being liable to
pay tax under this Act purchases
either directly or t hr ough a
conmi ssi on agent any taxable goods
(not being decl ared goods) and uses
them as raw or processing materials

or consumabl e stores, in t he
manuf acture of taxable goods, then
there shall he levied in addition

to any tax levied under the other
provisions of this Act, a purchase
tax at the rate of

(a) two paise in a rupee on the
turnover of such purchases nmade
during the period conmencing on the
1st April, 1986 and ending on the
5th August,1988; and

(b) four paise in rupee on the
turnover of ~such purchases made at
any tinme after the  5th -~ August,
1988, provided that where the raw
material s purchased for use in the
manuf act ure of ‘goods are bullion or
specie, the rate of purchase tax on
the turnover ' of purchases of such
raw materials shall not exceed the
aggregate of the rates of sal es tax
and general sales tax |eviable on

bull'ion or specie under Entry | in
Schedule I11."
| nasmuch as strong reliance i's

"42-E. Drawback, set off or refund
of purchased Tax under section 15B
42-E. In assessing the purchase tax
| evied under section 15B. - and
payable by a dealer (hereinafter
referred to as "the assessee") the
Conmi ssi oner shal | subj ect to
conditions of rule 47 in so far as
they apply, and further conditions
specified below, grant hima draw
back, set off or as the case may
be refund of the whole of the
purchase tax paid in respect of
purchase of goods effect on and
fromthe 1st April, 1986 used by
him as raw naterials, processing
materials, or consumable stores, in
the manuf acture of taxable goods."
Conditions:-(1l) the assessee is a
regi stered deal er,

(2) the goods purchased are taxable
goods ot her than decl ared goods,

(3) the said goods have been used
by the assessee within the State as
raw materials or processi ng
materials or consumable stores in
the manuf acture of taxable goods,
(4) the goods so manufactured have
been sold by the assessee in the
State of CGujarat.”

this Section reads thus

by t he

assessee/ appel l ants upon Rule 42E inserted by G S R 1090
(64) T.H dated 1.5.1990, it would he appropriate to read
the said Rul e here:
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In view of the retrospective anmendnment of Section 15B
it my not be necessary to refer to Section 15B as it
obtained prior to the 1990 anendnent except to point out
that in material particulars, it was simlar to Section 13AA
of Bombay Sales Tax Act, which was considered in Goodyear
and held to he outside the |egislative conpetence of the
State legislature. The correctness of the ratio in Goodyear
has been discussed by us in Part V.

Section 15 makes the purchaser liable to pay the tax
provi ded thereunder in case he purchases the goods menti oned

in Schedule Il and Il froma person who is not a registered
dealer. If, however, the goods so purchased are resold by
him he is not liable to pay the said tax. Section 15A

applies only to Recognised dealers. A recognised dealer is
defined in section 32 “in short, it nmeans a dealer who is a
manuf acturer and whose turnover of sales or purchases
exceeds the specified limt.. If the recognised dealer
pur chases goods specified in Schedule Il or Ill (other than
prohi bited goods) and issues ~a certificate contenpleted by
Section 13 (1)(B), he is entitled to pay purchase tax on a
concessional rate. Then cones Section 15B which provides for
levy of an additional ~purchase tax. An analysis of the
Section yields the followi ng ingredients: (i) where a dealer
who being |liable to pay tax under Act; (ii) purchases either
directly or through a comm ssion agent; (iii) any taxable
goods not being declared goods and (iv) uses themas raw or
processing materials or as consunmabl e stores in the
manuf acture of taxable goods (v) then there shall be |evied
in addition to any tax levied under other provisions of the
Act, a purchase tax at the rates specified. It is thus clear
that section 15B does not speak of nor does it refer in any
manner to the novenent sale or disposal of nmanufactured
goods. According to this section, it is immaterial whether
the manufactured goods are sold within  the State or dealt
with in sone other manner. It is equally immterial whether
the manufacturer consigns them tohis own depots or the
depots of his agents outside the State. Therefore, the ratio
of Goodyear - keeping aside its correctness for  the tine
being - has absolutely no application. The Haryana and
Bonbay provisions considered in the said decision spoke of
the manuf actured goods being disposed of wthin the State
otherwise than by way of sale or despatched out of State
otherwise than in the course of inter-State trade or
conmerce or in the course of export within the meaning of
Section 5(1) of the Central Sales Tax Act. Simlarly the
Bonbay provision spoke of the nanufactured goods being sent
to the depots of the manufacturer or his agents outside the
State of Maharashtra. It was these features which weighed
with this court in characterising the tax as one in the
nature of a consignnment tax (This aspect has been dealt with
in part V). Since the said feature is absent in the-inpugned
provision, we hold, agreeing wth the H gh Court, that the
tax inposed by Section 15B cannot be characterised ‘as a
consi gnnent tax.

The main contention or the appellants, however, is that
Section 15B should not be read in isolation but in
conjunction with Rule 42E which was introduced in the Rules
si mul taneously with the anendnent of Section 15(B) and which
Rul e i ndeed supplements Section 15B. They say that if both
the provisions are read together, the effect and consequence
is the sane as that of Section 15B as it obtained prior to
1990 anendnent, which neans the tax is really wupon the
consi gnnent of nanufactured goods.

We shall first notice what Rule 42E provides. It says
that, in assessing the purchase tax |evied under Section
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15B, the assessee shall be granted a drawback, set-off or as
the case may be, refund of the whole of the purchase tax
paid in respect of purchase of goods effected on or after
1.4.1986 and which goods have been used by him as raw
material, processing material or as consunable stores in the
manuf acture or taxable goods - subject however to the
conditions prescribed in the said Rule and further subject
to the conditions specified in Rule 47 in so far as they are
applicable. The four conditions specified in the Rule 42E
are:

(1) the assessee is a registered

deal er,

(2) the goods purchased are taxable

goods ot her than decl ared goods,

(3) the said goods have been used

by the assessee within the State as

raw materials or processi ng

materials or consumable stores in

t he manufacture of taxabl e goods,

(4) the goods so manuf actured have

been sold by the assessee in the

State of Cujarat.

Condition No. 4, enphasised by the assessees says that
the benefit of set  off/drawback/refund shall be avail able
only if the manufactured goods are sold within the State of
Gujarat. According to them it nmeans that, where the
manuf act ured goods are consi gned by the manufacturer to his
own depots or to 'his agents, depots outside the State of

Quj arat, the benefit of drawback-etc. will not be avail able
whi ch means that purchase tax shall be |levied upon the
purchase of raw material. This, say the appellants, is

precisely what the old Section 15-B provi ded for. According
to them the present Section 15B read with Rule 42E is
nothing but a re-incarnation of Section 15B as it | stood
prior to 1990 Armendnent Act and falls squarely within the
rati o of Goodyear This argument raises in turn the question:
how far is it permssible to refer to the Rul es nade under
an Act while judging the |legislative conmpetence of a
| egislature to enact a particular provision? The necessity
and significance of the delegated legislation is well-
accepted and needs no el aboration at our hands. Even so, it
is well to rem nd oursel ves that Rul es represent subordinate
| egi sl ation. They cannot travel beyond the purviewof the
Act. Wiere the Act says that Rules on being nade shal |l be
deened "as if enacted in this Act", the ~position may be
different. (It is not necessary to express any -definite
opinion on this aspect for the purpose of this case). But
where the Act does not say so, the Rules do not becone part
of the Act. Sri Mehta relies upon the follow ng statenent of
law in Hal sbury’s Laws of England (3rd Edn.) Vol. 36 at page
40] :

"Where a statute provides that

subordi nate | egislation nade under

it is to have effect as if enacted

in the statute such | egislation my

be referred to for the purpose of

construing a provision in t he

statute itself. Wuere a statute

does not contain such a provision

and does not confer any power to

nodi fy the application of the

statute by subordinate |egislation

it is cl ear t hat subor di nat e

| egi sl ati on nade under the statute

cannot after or vary the neani ng of
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the statute itself where it is

unanbi guous, and it is doubtfu

whet her such legislation can be

referred to for the purpose of

construing an expression in the

statute, even if the nmeaning of the

expression is anbi guous."

He says that this statenent of |aw has been referred to
with approval by Hegde, J. in his opinion in J.K Steel Ltd.
v Union of India A Il.R 1970 S.C. 1173. Though the opinion
of Hegde, J. is a dissenting one, he subnmits, the mgjority
has not held to the contrary on this aspect. He also relies
upon the English decisions referred to in the opinion of
Hegde, J. and points out that no decision of this court has
expressed any opinion on the subject, a fact noted by Hegde,
J.. He comends the view taken by Hegde, J. for our
acceptance. Sri  Mehta points «out further that Section 86
whi ch confers the Rule making power upon the Governnent
does not say that the Rul es when nade shall be treated as if
enacted i'n the Act. Being a rule nmade by the Governnent, he
says, Rule 42E can be deleted,” amended or nodified at any
time. In such a situation, the |egislative conpetence of a
| egislature to enact-a particular provision in the Act
cannot be made to depend upon the Rule or Rules, as the case
may be, obtaining 'at ~a given point of tinme, he subnmits. W
are inclined to agree with the |earned counsel. His
submi ssi on appears. to represent the correct principle in
matters where the legislative conpetence of a legislature to
enact a particular provision -arises. If so, the very
foundation of the appellants’ argunents col |l apses.

Even if we agree with the appellants and read Rul e 42E
along with Section 15(B), they cannot ~ succeed. Rule 14E
provides for set off etc. in case the manufactured goods are
sold within the State of Gujarat. It no doubt means that set
off etc. is not available if the manufactured goods are
di sposed of otherw se than by way of sale or are consigned
to manufacturer’s own depots (or to the depots’ of his
agents) outside the State of Gujarat. Wat in effect the
State says is this: "Raw naterial when purchased is taxable
but I won't tax the raw material if you sell the goods
manuf actured out of such raw material wthin the State
because | derive larger revenue there; | do not want to tax
both the raw material and the manufactured goods, in the
interest of trade and public. But if you dispose of the
manuf actured goods in sonme other manner, -1 will tax the
purchase of raw material because there is no reason why I
shoul d forego the purchase tax due on raw material, when
amnot getting any revenue fromyour nethod of di sposal or
despatch of manuf actured products.” There is nothing
objectionable in the State saying so. It can indeed rely on
the principle of the decision of this court in-Codrej &
Boyce Mg. Co. v. Comm ssioner of Sales Tax, reported in
(1992) 4 J.T. S.C. 317. It is difficult to see how can'it be
said that by reading Rule 42E into Section 15B, the levy
becomes a consignnent tax. In any event, the ratio of
Coodyear cannot be accepted as good |law for the reasons
mentioned in part V.

We are equally not satisfied with the argunent that the
Gujarat legislature has resorted to a device, a stratagemto
circumvent the decision or this court or that it is an
instance of fraud on power - what is sonetines referred to
as ‘colourable legislation'. That a legislature is enpowered
to amend a provision to renove the defect pointed out by a
court is well-accepted. So far as the GQ@uarat Act is
concerned, it was never the subject matter of an adverse
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decision either by this court or the Quarat H gh Court.
Wit Petitions were no doubt pending challenging the
validity of Section 15B as it then stood. It was perfectly
open to the Legislature to act to set its house in order to
obviate a possible adverse verdict applying the ratio of
CGoodyear. The question is whether the provision now enacted,
with retrospective effect, is beyond the Ilegislative
conpetence of CQujarat Legislature? It not, no further
guestion ari ses.

So far as the retrospectivity given to Section 15B by
the 1990 Anendrment Act is concerned, it is hardly open to
doubt in the light of several decisions of this court
commenci ng from Ramekrishna v. State of Bihar, A l.R 1963
S.C. 1667. This is not even a case where the old provision
was struck down by a court. The period or retrospectivity
covers only the period during which Section 15B has been in
force. The levy was already there. In any event, in view of
our conclusion that Goodyear does not represent the correct
position i'n law, thi's aspect has really no rel evance.

It i's “then contended that the levy is really in the
nature of excise duty or use tax inasmuch as it attaches not
on purchase of goods but on- their use in manufacture of
ot her goods. This argunent~ in our opinion msses the true
nature of tax. It is an additional tax on the purchase of
raw material used/in ~manufacture of other goods. A certain
concession is given to manufacturers (recogni sed dealers) in
purchase of certain types of raw material (Section 15A); an
addi ti onal purchase 'tax is levied under Section 15B; and in
certain situations,  this tax is refunded or set off, as the
case may be under Rule 42-E° Al these provisions are
i ntended to encourage industry and to derive revenue at the
sanme tinme. Counsel for the assessees placed strong reliance
upon the word "then" occurring in the -section ‘and its
pl acenent. He enphasised that the tax i's payable only when
the dealer (1) purchases the goods and (2) uses themin the
manuf acture of other goods. It is not possible to agree.
Headi ng of Section 15B is "Purchase tax on raw or processing
materials or consunmable stores used in nmanufacture of goods
in certain cases." The Section, read as a whole, is
applicable only to those goods which are used in the
manuf acture of other goods. The levy is upon the purchase
price of raw material and not upon the value of the
manuf actured products. Entry 54 of List |l nust receive a
i beral construction, being a | egislative entry. The
Legi sl ature cannot be confined to only one formof levy. So
long as the levy retains the basic character of a tax on
sale, the legislature can levy it in such node or in such
manner as it thinks appropriate. As affirned by Mikharji, J.
i n Goodyear, the well-established principles in such matters
is "that reasonable construction should be followed and
literal construction nmay be avoided if that defeats the
mani f est obj ect and purpose of the Act." The |egislature
must he presumed to knowits linmtations and acted within
those Iimts. Transgression nust be clearly established, and
is not lo be lightly assuned.

For the very sanme reasons, the argunent that it is a
use tax also fails. In essence, the provisionis akin to the
one considered by this court in Andhra Sugars Ltd. & Anr. v.
The State of Andhra Pradesh & Anr., 21 S.T.C. 212.

For the above reasons, the appeals and wit petitions
are dismssed with no order as to costs.

PART- 111 (UTTAR PRADESH)
These Civil Appeals and Wit Petition are filed by the
Tri beni Tissues Linmted, Varanasi, Utar Pradesh. The

Appeal s are preferred against the Judgnent of a |[|earned
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Singl e Judge of Allahabad High Court allowing Sales Tax
Revi si ons No. 325, 327 and 328 of 1989 preferred by the
Conmi ssi oner of Sales-tax, Uttar Pradesh against the orders
of the Sales-tax Appellate Tribunal. The assessment years
concerned are 1978-79 to 1981-82.

The appellant is a dealer registered under the UP
Sales tax Act, having an office at Varanasi. It has a paper
mll at Calcutta. The appellant purchases sun henp, raw
jute, old henp rope cuttings, Od Jute rope cuttings and
jute cuttings etc. at Varanasi and sends themto the paper-
mll at Calcutta for being used as raw nmaterial. These
purchases are nmade by the appellant fromfarmers, ‘kabadis’
and other persons who ‘are not registered dealers. The
turnover relating to such purchases was subjected to
purchase-tax under section 3-AAAA by t he assessi ng
authorities which the appellant objected to. The Tri bunal
by a majority of 2:1 held in favour of the appellant against
whi ch the  Conmissioner preferred revisions before the High
Court. Section-3AAAA read as follows at the relevant tine.

"3-AAAA Liability to purchase tax

on certain transactions - \Were any

goods liable to tax at the point of

sale to the consuner are sold to a

deal er but in view of any provision

of this Act no sales tax is payable

by the seller and the purchasing

deal er does not resell such goods

within the State or in the course

of inter-State trade or comrerce

in the sane form and condition in

whi ch he had purchased them the

purchasi ng deal er shall subject to

the provisions of Section 3, be

liable to pay tax on such purchases

at the rate at whiich “tax is

| eviable on sale of such goods to

the consuner within the State;

Provided that if it is proved to

the satisfaction of the assessing

aut hority t hat t he goods SO

pur chased had al r eady been

subjected to tax or may be

subjected to tax under Section 3-

AAA, no tax under this section

shal | be payable."

The section subjected the purchase of '"goods liable to
tax at the point of sale to the consuner" to purchase tax
payable by the purchasing-dealer, in a case where the
selling dealer was not |I|iable to pay the sales-tax on such
sal e. Purchase tax was payable at the sane rate as the sales
tax. If, however, the purchasing dealer resold such goods
within the State or in the course of inter-State trade or
commerce, he was not I|iable to pay the purchase tax. The
expression "goods liable to tax at the point of the sale

to the consuner"” is explained in Section 3-AAA. Section 3A

prescribes the rates of tax. As it stood at the relevant
time, sub-sections (1) and (2) prescribed different rates
for different goods. Sub-section (2A) which alone is
rel evant herein, read as foll ows:

"3A (2A): The turnover in respect

of goods other than those referred

to in sub-sections (1) and (2)

shall be liable to tax at the point

of sale by the manufacturer or

importer at the rate of seven per
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cent, provided that the State

CGovernment may fromtine to tine by

notification in the Gazette nodify

the rate or point or tax on the

turnover in respect of any such

goods with effect fromsuch date as

may be notified in that behalf, so

however. that the rate does not

exceed seven per cent.

(The goods concerned herein, according to both the
parties, fall w thin sub-section (2A) of Section 3A).

The State CGovernnment issued a notification dated
30.5.1975 in terns of and as contenplated by the proviso to
sub-section (2A) of Section 3-A declaring that with effect
from June 1, 1975, the turnover in respect of goods
specified in colum 2 of the Schedule to the notification
shall be liable to tax at the point of sale and at the rate
specified respectively in colums (3) and (4) thereof. The
Schedul e, 'in so faras rel evant may be set out:

" SCHEDULE
‘M stands for-sale by nanufacturer in Utar Pradesh.
‘1" stands for sale by the Inporter in Utar Pradesh.

Sl . Description of goods Point at which Rate of tax
No. tax shall be
| evi ed

(ltems No.1 to 14 omitted as
unnecessary.)
15. dd, discarded, unservice-
abl e or obsol ete nachi nery,
stores or vehicles including
wast e products except cinder
coal ash and such itens as are
i ncl uded in any ot her
notification issued under the
Act .
(ItemNos. 16) to 25 onmitted as 'sale to consuner 5 per cent
unnecessary.)

26. Jute and Henp Goods M or | 4 per cent
The controversy before the H gh Court was a limted
one. It was: "whether the said goods will fall under the

entry at SI. No. 15 of the notification dated 30th My, 1975
as contended by the |earned standing counsel (for the State
of Uttar Pradesh) or under SI. No. 26 as Jute and Henp goods
under the notification dated 1st COctober, 1975 as urged on
behal f of the assessee.” (Quoted from the judgnent of the
High Court.) The |earned Judge held that the goods / fal
under item No.15 and accordingly allowed the revisions filed
by the Conmissioner. The correctness of the Judgment of the
H gh Court is questioned in these Cvil Appeals.

VWiile the Civil Appeals were pending in this Court, a
Di vi sion Bench of the Al | ahabad High Court held in
C.MWP. No. 168 of 1983 and batch (decided on 3rd April
1991) that Section 3-AAAA was ultra vires the |legislative
conpetence of the legislature of Uttar Pradesh and,
therefore, void. The Division Bench followed and applied the
rati o of Goodyear and held that under the said provision the
taxable event is not the purchase of the goods by the
purchasi ng deal er but the subsequent event nanely use of
said goods in the manufacture of other goods and their
despatch without effecting a sale within the State of Utar
Pradesh to a place outside the Utar Pradesh. To get over
the said decision and to renobve the defect pointed out
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therein, the Governor of Utar Pradesh issued an O di nance
bei ng Ordinance No. 45 of 1991 on 12th Decenber, 1991
substituting Section 3-AAAA in its entirety with effect from
April 1, 1974. The said Ordi nance has since been repl aced by
U P. Sales-tax (Anendnment) Act 8 of 1992. Section 3-AAAA as
substituted by the aforesaid Anendi ng Act reads thus:

"3-AAAA Liability to purchase tax

on certain transactions.

(1) Except as provided in sub-

section (2) and subject to the

provision of Section 3, every

deal er, who purchases any goods

liable to tax at the point of sale

to consumer

(a) from any registered dealer in

circunstances in which no tax is

payabl e by such registered deal er

shall. be liableto pay tax on the

purchase price of such goods at the

sane rate at which, but for such

ci rcunstances, tax would have been

payabl e on the sal e of such goods;

(b) from any person other than a

regi stered dealer, ~whether or not

tax is payable by such person,

shall be liable to pay tax on the

purchase price of such goods at the

sane rate at which tax is payable

on the sale of such goods.

(2) Exenption shall be granted in

the tax payabl e under sub-section

(1) to the extent of the anount or

tax, (a) to which t he goods

purchased from a registered deal er

have al ready been subjected or may

be subjected under any provision of

this Act or the Central Sales Tax

Act, 1956;

(b) already paid in respect of the

goods purchased from any person

other than a registered deal er;

(c) on the sale of goods liable to

be exenpted under Section 4-A

(d) to which the sale of dressed

hi des and skins (or tanned | eather)

and gi nned cotton obtained fromraw

hi des and skins and raw cotton so

purchased or rice obtained from

paddy so purchased during the

peri od commenci ng on Septenber 2,

1976 and ending with April 30,

1977, are liable under any

provision of this Act or the

Central Sales Tax Act. 1956."

Wit Petition No. 175 of 1992 is preferred questioning
the constitutional validity of the said provision

We shall first deal wth Cvil Appeals. According to
the statenent of facts contained in the Judgment of the High
Court, the appellant purchased "sun henp, raw jute, old henp
rope cuttings, old jute rope cuttings and jute cuttings
etc." Item No. 26 of the notification dated Cctober 1, 1975
speaks of "jute and henp goods". The appellant inter alia
purchased "sunhemp" and "raw jute". Certainly they do not
fall under item 26 of the Schedule. Coming to "old henp rope
cuttings, old jute rope cuttings and jute cuttings" they
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fall, by their very nature nore properly under item 15
because admittedly they are discarded, worn-out, and waste
material. It would he rather odd to call them"jute the henp
goods" in the presence of item (15). The Hi gh Court was,
therefore, justified in holding that the goods purchased by
the appellant are properly relatable to item 15 and not to
item 26 of the notification

The | earned counsel for the appellant urged that item
15 is confined only to old, discarded, unserviceable and
obsolete "stores" which in the context means "stores"
mai ntai ned by a factory or industry. Having regard to the
| anguage of item 15, he submtted. it does not take in old
di scarded material coming from other sources W see no
warrant for this restricted reading of item15. Be that as
it my, once the said goods do not fall under item 26, as

held by wus, they nmust fall under item 15, since it is not
suggested that there is any other itemwhich takes in these
goods. - The (CGivil ~Appeals accordingly fail and are

di sm ssed., No costs:

Wit Petition No. 175 of 1992.

In view of the fact that” Section 3-AAAA has been
substituted by the 1992 Amendment Act with retrospective
effect fromApril 1, 1974, it is not really necessary for us
to deal at any length with the Section as it stood prior to
the said anendnment or~ with the correctness of the judgnment
of the Division Bench of the Al ahabad H gh Court declaring
the sane as beyond the legislative conpetence of the UP
Legislature. Suffice it to say that  the decision of the
Di vi sion Bench «closely follows ~and applies the ratio of
CGoodyear which according to us does not- represent the
correct position in lawas explained in Part V.

Conming to Section 3-AAAA as it now stands, an analysis
of the Section yields the follow ng ingredients:

A. (i) A dealer who purchases any

goods liable to tax at the point of

sale to the consuner,

(ii) from any registered dealer in

circunstances in which no tax is

payabl e by such regi stered dealer,

(iii) the purchasing dealer shal

he liable to pay tax on the

purchase price of such goods at the

sane rate at which the tax would

have been payable on the sale of

such goods.

B. (i) A dealer who purchases any

goods liable to tax at the Joint of

sal e to consumer,

(ii) from any person other than a

regi stered deal er, whether or not

such person is liable to pay the

tax on such sale,

(iii) the purchasing dealer shal

be liable to pay tax on the

purchase price of such goods at the

same rate at which tax is payable

on the sale of such goods.

C. The pur chasi ng deal er is,

however, entitled to be exenpted

from the tax payable wunder the

above two heads to the extent of

the amount of tax nmentioned in

clauses (a), (b), (c) and (d) of

sub-section (2). dause (a) speaks

of the tax paid or payable under
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any of the provision of U P. Act or

C.S.T. Act. dCause (b) speaks of

the tax al ready paid,

if any, in respect of goods

purchased from any person other

than a registered dealer. d ause

(c) refers to sale of goods

entitled to exenption under section

4A and cl ause (d) refers to sale of

dressed hides and skins.

In short, the schene of the sectionis this: (1) if a
deal er purchases the goods liable to tax at the point of
sale to the consumer from any registered deal er who i s not
liable to pay tax on such sale, the purchasing deal er shal
pay such tax. |f, however, the purchasing deal er establishes
that the goods purchased by himhave already been subjected
to or may be subjected to tax under the U P. Act or Centra
Sal es Tax  Act, he will get an exenption to that extent. (2)
If the said goods are purchased froma person other than a
regi stered deal er the purchasing dealer shall pay the tax
payabl e on_ sale of such goods. |If, however, he proves that
tax payable has been paid, either wholly or partly, by the
seller, the tax payable by the purchasing dealer shall be
exenpted to that extent.” (3) Simlar exenption wll be
available to the purchasing dealer in case he establishes
any of the facts nentioned in clauses (c) and (d) of sub-
section (2). The central idea is that no transaction of sale
(of goods taxable at the point of sale to consuner) should
go untaxed. Either the seller pays the tax or the purchaser
pays. It is for achieving this central purpose that Section
3- AAAA has been enacted providing for several situations.

It would be imediately evident  that section that
Section 3- AAAA does not speak of and does not refer . in any
manner to the user of the goods purchased. It is imuateria
whet her the goods purchased are used in the manufacture of
ot her goods or dealt with otherw se.” Much | ess does it speak
of the manner in which the goods manufactured out of such
purchased goods, if any, are dealt wth. The exenptions
provided in sub-section (2) are equally wun-related'to the
above aspects. Sub-section (1) is clear and sinple. The tax
becomes payabl e by the purchasing dealer in the two
situations contenplated by clauses (a) and (b) of the said
sub-section. If he can establish any of the facts nentioned
in clauses (a) to (d) of sub-section (2), he gets  an
appropriate exenption. Qherwi se not. W are, t heref ore,
unable to see any roomfor contending that the tax inposed
by the said section is in the nature of consignnent tax or a
use or consunption tax. Sinply because the petitioner
chooses to take the goods purchased by himout of the State,
in the sane formand condition or otherw se, for being used
as raw material in his factory at Calcutta, “makes no
difference to the levy. The validity of the |levy  ‘cannot
depend upon what a particul ar deal er or person chooses to do
wi th the goods.

It was argued for the petitioner that sub-section (2)
of Section 3-AAAA places a heavy and uncalled for burden
upon the purchasing dealer; that it is not practicable for
the purchaser to establish that the selling person (other
than the regi stered dealer) has paid the tax or not. It is
submitted that the petitioner purchases his goods from
hundreds of persons who are not registered dealers and it
cannot reasonably be expected of the petitioner to gather
the particulars of or fromall such persons. W are unable
to appreciate this contention. A person other than a
regi stered dealer is not anenable to the discipline of the
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Act. He cannot indeed collect any tax [Section 8(A) (2) and,
therefore, will not, justified in presumng. If, however,
inany case it is proved that such person has paid the tax,
the purchasing dealer will get an exenption to that extent.
It a benefit is clained by the purchasing dealer, it is for
himto prove the fact which enables him to claim the
benefit. That burden cannot be passed on to any one el se.
So far as registered dealers are concerned, all that the
purchasi ng deal er need prove is that the said goods have
al ready been or may be subjected to tax under State Act or
Central Sales Tax Act. On this score, we see no difficulty
for the purchasing dealer. From the bill given by the
selling deal er, the purchasing deal er can prove the paynent.
O he can sinply prove, as a matter of law that the said
goods are liable to be taxed wunder any other provision of
the Act or under the Central Sales Tax Act. W are equally
unable to see any vagueness in the provision nor is it
established that~ any such vagueness is operating to the
prejudi ce of the petitioner

In this view of the matter, it is unnecessary, strictly
speaki ng, to -consider whether the present Section 3-AAAA is
in effect and substance the sane as the one obtaining prior
to 1992 Anendrment Act. For the sake of conpleteness,
however, we may nention that under Section 3-AAAA (before it
was substituted in 19920 tax was payabl e by the purchasing
deal er where he purchased goods liable to tax was payabl e by
t he purchasing deal er where he purchased goods liable to tax
at the point of sale to the consumerin circunstances where
no tax is payable by the seller, provided he did not resel
the said goods, in the same formand condition, within the
State or in the course of inter-State, trade or comerce
The section was understood by the Division Bench in the
foll owi ng manner:

" 23. That brings us to thewvita

guestion as to which are the

circunmstances in which sale of the

goods purchased within the State or

in the course of inter-State trade

and commerce in the same form and

condition in whi ch the deal er

pur chased t he goods, may be

rendered inpossible. To our mnd

keeping in view the usual course of

busi ness, the nornmal possibilities

seemto be these:

1. use and consunption of the goods

purchased by the purchasi ng deal er

in the manufacture of sone other

taxabl e goods within the State;

2. despatch of the manufactured

goods, wi thout sale, out si de the

State otherwise than in the course

of inter-State trade and commerce;

3. despatch of the goods out of the

territory of India pursuant to a

contract of sale, i.e. despatch in

the course of an export sale;

24. These then are the activities

or transactions that constitute the

taxabl e events on the happening of

which the tax would be i mediately

attracted, that is to say, the tax

in question beconmes exigible at

these points. Once these points are

reached the possibility of the sale
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of goods purchased within State or
in the course of inter-State trade
and commerce in the same form and
condition, shall stand excluded.
The fourth and the |ast condition
envi saged by Section 3- AAAA set out

her ei nabove necessary for
attracting the levy would also
stand fulfilled. 1t is only on the

happeni ng of these events that the

taxing authority can reach the

concl usi on that the pur chasi ng

deal er has be cone  liable under

Section 3- AAAA "

Wth respect we find ourselves unable to agree with the
above understanding of the section. Al that the section
provi ded was: (i) where the goods liable to tax at the point
of sale to the ~consuner are sold to a dealer (ii) 1in
circunst ances in which no sales tax is payable by the seller
and (iii). the purchasing dealer does not re-sell the said
purchased goods within the State or-in the course of inter-
State trade or comerce (iv) the purchasing dealer shall be
liable to pay the tax which would have been payabl e by the
seller. (v) |If however, it was proved that the said goods
have already suffered tax under Section 3-AA no purchase
tax was payabl e under’ Section 3-AAAA. |t is obvious that the
section did not speak or the purchased goods being used in
the manuf acture of other goods nor of the manner of disposa
or despatch of such manuf actured goods. The only two
condi tions stipulated. (which conditions are not to he found
in the present Section 3-AAAA) were that if the purchased
goods are sold within the State or sold in the course of
inter-State trade or comerce, the tax , under it is not
payable. This is for the sinple reason that in both those
contingencies, the State would get the revenue (in one case
under the State Sales Tax Act and-in the other case, under
the Central Sales Tax Act). The policy of the legislature is
not to tax the sanme goods twi ce over. The fact that in a
given case, the purchased goods are consigned by the
purchaser to his own depots or agents outside the State
makes no difference to the nature and character of the tax.
By doing so, he cannot escape even one-tine tax upon the
goods purchased, which is the policy of the Legislature. The
tax was directed towards ensuring |levy of tax atleast on one
transaction of sale of the goods and not towards taxing the
consi gnnent of goods purchased or the products manufactured
out of them The difficulty has really arisen because of the
attenpt to look to the provisions of Section 3-AAAA t hrough
the prism of Goodyear. There is a substantial and
qualitative difference between the |anguage enployed in
Section 9 of Haryana Act and Section 13-AA of Bombay Act and
in Section 3-AAAA of U P. Act (as it stood prior to 1992
Amendnent Act) or for that matter as it stands now. These
basic differences cannot be ignored. Constitutionality  of
Section 3- AAAA ought to be judged on its own | anguage and so
j udged, the Section, both before and after the 1992

Amendnent , represents a perfectly valid pi ece of
legislation. It is relatable to and fully warranted by
Entry 54 of List 1l of the Seventh Schedule to the

Consti tution.
PART - |V ( ANDHRA PRADESH)

Wit Petitions No. 655-669 of 1983 are filed by Hote
Balaji and 14 other hotels/restaurants for issuance of a
wit, order or direction directing the respondents viz.,
State of Andhra Pradesh and its Sales Tax Authorities not to
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| evy and collect purchase tax on mlk @4% under Section 6-A
as al so the surcharge tax @ 10% of the tax. According to the
petitioners such a levy violates Article 14 as also the
fundanental right guaranteed to themby sub-clause (g) of
clause (1) of Article 19 of the Constitution. G vil Appea

Nos. 10753-57 of 1983 are directed against the judgnent and
order of a Division Bench of the Andhra Pradesh Hi gh Court
uphol ding the wvalidity of Section 6-A of the Andhra Pradesh
General Sal es Tax Act.

The case of the petitioners in the wit petitions is
this: They purchase the mlk required by them both from
regi stered dealers as well as persons other than registered
deal ers. The authorities are collecting purchase tax @4%

under Section 6-A from the petitioners which is illegal in
view of the fact that the sale of fresh mlk is exenpted
fromtax by a notification i ssued by the Governnent of

Andhra Pradesh under Section 9 of the Act being G O M.
No. 1091 dated 10.6.1957. Because of the said exenption
notification not only the seller. is exenpted but also the
purchaser. I'n some cases, the petitioners purchased mlKk
from registered deal ers i ke Andhr a Pradesh Dai ry
Devel opment Cor poration which is exempted from sales tax by
virtue of a notification .issued under Section 9. 1In such
cases, the tax is ‘sought to be |evied upon the petitioners
which 1is equally illegal. The mlk purchased by the
petitioners is being consuned in preparing and serving to
consum ng public tea, coffee and other eatables. The tax
| evied under Section 6-A is really not upon the purchase but
upon the use and consunption

G O Ms. No.1091 dated 10.6.1957 as originally issued
read as follows:

"I'n exerci se of the power conferred

by sub-section (1) of Section 9 of

the Andhra Pradesh General ~Sales

Tax Act 1957 (Andhra Pradesh Act 6

of 57), the Governor of Andhra

Pradesh hereby exenpts fromthe tax

payable under the said Act the

sal es of follow ng goods:

(1) and (2) - omtted as

unnecessary;

(3) fresh mlk, curd and butter

mlk."

By GO M. No. 60 (Revenue) dated 10.1.1961, item(3)
was substituted as foll ows:

"fresh milk, <curd and butter mlk

sol d by deal ers exclusively dealing

inthem™

By GOM. No. 1786 dated 20.11.1962, the words "and
their byeproducts realised by wutilisation of surpluses
thereof were added at the end of the entry. By yet another
amendnment, the word "bye-products" was substituted by the
word "products". Thus, at the relevant time item 3 of the
said notification read as foll ows:

"fresh mlk,.curd and butter mlk

sol d by deal ers excl usively dealing

in themand their products realised

by utilisation of sur pl uses

t hereof . "

It is also brought to our notice that by G O Ms. No.
669 dated 26.5.1975, the Governnent of Andhra Pradesh
exenpted the sale of pasturised mlk by the Andhra Pradesh
Dairy Devel opment Corporation from the |evy of tax payable
under the said Act with effect fromthe 1st day of My,
1975.
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In the Cvil Appeals the appellant is H ndustan MKk
Food Manufacturers Ltd. They purchased mlk nmainly from
persons other than registered dealers which they utilised in
manuf acture of various products. |Its products are sold not
only within the State of Andhra Pradesh but also in other
States of the country. It has an office at Dhawal eshwaramin
East Godavari Distt. of Andhra Pradesh. It is registered as
a dealer under the Act. In the course of their assessment
proceedi ngs for the assessnent year 1979-80 (anobng ot her
assessment years) the appellant contended that the mlk
havi ng been exenmpted by virtue of a notification issued
under Section 9 is not taxable and that |evy of purchase tax
is inconpetent. They questioned the <constitutionality of
Section 6-A The Assessing. authority overruled the said
objections and levied the purchase tax on the turnover of
m | k purchased by the appellant. The matter was brought to
the Hgh Court which,  as stated above. negatived the
chall enge to the constitutionality of the provision

So far as the  exenption notification in G O M. No.
1091 dated 10.6.1957 is concerned, it nust be noticed that
what was exenpted there _under was the tax payable on the
"sale of fresh mlk sold by dealers exclusively dealing in
them So far as agriculturists are concerned, they are not
dealers at all by virtue of Explanation Il to the definition
of "dealer” Hcontained in clause (e) of Section 2. The
notification has, therefore, no application to sale of mlKk
by them Since the purchase by H ndustan M|k Food is al nost
whol Iy from such agriculturists, it cannot take advantage of
the said notification. If, however, any m |k is purchased by
the appellant or the wit petitioners from dealers
exclusively dealing in mlk, they would beliable to pay the
purchase tax only in cases where the selling dealer is not
liable to pay the tax either because of an exenption
notification or otherw se.

A contention was urged before us that the mlk was not
at all taxable under the Act. It was submitted that mlk is
not mentioned in any of the Schedules | to VI appended to
the Act. This argunent in our opinion proceeds upon a m s-
apprehensi on of the scope and schene of Section 5, as we
shall presently denonstrate. Fresh nmilk was taxable as
general goods under Section 5(1) of ~the Act before it was
amended by Amendnent Act 4 of 1989. After the com ng-into
force of the said Anendnent Act, it falls wunder Schedule
VI, (which was introduced simultaneously wth the said
Amendnent Act) and which takes in all goods-other than those
specified in first to sixth Schedules. MIk was subject to
multi-point tax prior to the said Amendnent Act whereas
after the said amendnent if has becone taxable only at
single point nanely, point of first sale in the State. If
fresh mlk was not at all taxable under the Act, there was
no necessity to issue notifications exenpting its sale in
certain situations.

Section 6-A was inserted by Andhra Pradesh General
Sales Tax . (Amendrment) Act, 49 of 1976 wth effect from
Septenber 1, 1976. As originally enacted, the section read
as follows:

"6-A Levy of tax on turnover

relating to purchase of certain

goods: -

Every dealer, who in the course of
busi ness-

(i) Purchases any goods (the sale
or purchase of whichis liable to

tax under this Act) from a
regi stered dealer in circunstances
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in which no tax 1is payable under

Section 5 or under Section 6, as

the case may be, or

(ii) purchases any goods (the sale

or purchase of whichis 1V liable

to tax wunder this Act) from a

person other than a regi stered

deal er, and

(a) either consunes such goods in

t he manufacture of other goods for

sal e or otherw se, or

(b) disposes of such goods in any

manner ot her than by way of sale

in the State, or

(c) despatches them to a place

outside the State -except as a

direct result ~ of sale or purchase

inthe course of inter-State trade

or commerce

shal'l pay tax on the turnover

relating to purchase aforesaid at

the sane rate which but™ for the

exi stence of the aforementioned

ci rcumst ances, ‘tile tax would have

been | evi abl e/ on"such goods under

Section 5 or 6".

The Section has been anended in _sone particulars by the
Anmendnent Act 18 of 11985 but these amendnents do not make a
difference to nature or character of the tax. Be that as it
my , we may as well set the section as it stands now, in
view of the fact that the validity of the section as such is
guesti oned before us. It reads:

"6-A Levy of tax on turnover

relating to purchase of certain

goods:

Every dealer, who in the course of
busi ness:

(i) purchases any goods (the sale
or purchase of which is liable to

tax under this Act) from —a
regi stered dealer in circunstances
in which no tax 1is payable under
section 5 or under Section 6, as
the case may be, or

(ii) purchases any goods (the sale
or purchase of which is Iliable to
tax under this Act) froma person
other than a registered dealer

and
(a) consumes such goods in the
manuf acture of other goods for

sal e or consumes them ot herwi se, or
(b) discloses of such goods in any

manner ot her than by way of sale in
the state, or

(c) despatches them to a place
outside the State except as a
direct result of sale or purchase
in the course of inter- State trade
or conmmrer ce, shal |l pay tax on the
t ur nover rel ating to pur chase
af oresai d at the sane rate at
which but for the existence of the
af orementi oned circunstances, the
tax would have been |eviable on
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such goods under Section 5 or

Section 5-A or Section 6:

Provi ded t hat in respect O

decl ared goods such rate together

with the rate of additional tax

specified in Section 5-A shall not

exceed four percent of the purchase

price of such goods."

An analysis of the Section yields

the follow ng ingredients:

"A. (i) a dealer who in the course

of business purchases any goods

liable to tax under the Act,

(ii) from a registered dealer in

circunstances in which.no tax is

payabl e by such selling dealer

under Section-5 or 6 and

(iii) consunes such goods in the

manufacture of other goods for sale

or .consumes -t hem ot herwi'se or

(iv) disposes of such goods in-any

manner other than by way of sale in

the State or,

(v) despatches them to a place

outside the State except as a

direct result of sale or purchase

in the course of inter State trade

or conmerce

(vi) such purchasing deal er shal

pay the tax at the sane rate at

which it would have been payabl e by

the selling dealer.

B.(i) A dealer who in the course of

hi s busi ness purchases any -goods

whi ch are taxable under the Act

(ii) from a person other than a

regi stered deal er and,

(iii) consumes such goods in the

manuf acture of ot her goods  for

sal e or consunes them otherw se or

(iv) disposes of such goods in any

manner other than by way of sale

in the State or,

(v) despatches them to a place

outside the Stale except as a

direct result of sale or purchase

in the course of inter State trade

or commerce

(vi) such purchasing deal er shal

pay the tax at the sane rate at

which it would have been payabl e by

the selling dealer."

The proviso which governs both the above situations
provides that in case of declared goods the total tax shal
not exceed 4% of the purchase price of such goods.

Broadly speaking, the effect is Tax payable at sale
poi nt becones the tax payable on the purchase point, in
certain circunstances. Because, the seller is not or cannot
be taxed for certain reasons, the purchasing dealer is being
taxed. Two exanples, weach illustrating one of the two
situations envisaged by the Section may be given: (a) Andhra
Pradesh Dairy Devel opment Corporation, a registered dealer,
is exenpted from paying the tax on sale of pasturised mlk
The purchaser of pasturised mlk from the Corporation is
taxed provided he satisfies one of the conditions specified
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in clauses (i) to (iii) nentioned in the Section, thereby
becom ng the 1last purchaser in the State of such mlk. (b)
Fresh milk is taxable at sale point. But when it is sold by
a farmer/agriculturist raising cattle on |lands held by him
he cannot be taxed because he is not a deal er. The purchaser
is taxed in such cases provided he satisfies one of the
conditions specified in clauses (i) to (iii) in the Section

thereby beconming the last purchaser in the State of such
m k.

It would, therefore, be clear that the real object of
the clauses (i) to (iii) in the Section is not to levy a
consunption tax, wuse tax or consignment tax but only to
point out that thereby the purchasing dealer converts
hinself into the last purchaser in the state of such goods.
The goods <cease to exist or. case to be available in the
State for sale or  purchase attracting tax. 1In these
ci rcumst ances, the purchasing deal er of such goods is taxed,
if the seller is not or cannot be taxed. In this connection
observations of P.S. Poti, J. in_Milabar Fruit Products
Co.v. SST.O, 30 S . T.(J. 537, which have been expressly
approved by this court in State of Tami|l Nadu v. Kanda
Swarmi, 36 S.T.C. 191 = discussed in detail in part V may be
referred to. It isnot necessary to set out the said
di scussi on here over again.

In the circunstances, we are unable to see how the tax
i nposed by Section 6-A be described either as wuse tax,
consunption tax or consignment tax. Since we are of the
opi nion, as explained in Part V, ~that Goodyear does not
interpret Section 9 of Haryana Act and Section 13AA of
Bonbay Act correctly, its reasoning cannot be brought in
here to contend that <clause (c) of Section 6-Ainposes a
consignnent tax. It is a purchase tax perfectly warranted by
Entry 54 of List Il of the Seventh -Schedule to the
Constitution.

Reference to a few nore provisions of the Act would be
appropriate at this stage to conplete the picture.

The expression "deal er" has been defined in clause (e)
of Section 2. It 1is not necessary to notice the entire
definition except Explanation Il which says that a grower of
agricultural or horticultural produce cannot be deenmed to be
a dealer if he sells his produce. Explanation reads _as
fol | ows:

"Expl anation Il: Were a grower of

agricultural or hor ticultura

produce sells such producer grown

by himself on any land in which he

has an interest whether as owner,

usufructuary nortgage, tenant or

otherwise, in a form di fferent

from the one in which it was

produced after subjecting it to any

physi cal, chemical or any process

other than nere cleaning, grading

or sorting he shall be deemed to be

a dealer for the purpose of this

Act . "

Section 5 is the charging section. Prior to the
Anmendnent Act 4 of 1989, Section 5 had four sub-sections.
The first sub-section made all sal es/purchases by dealers
within the State of Andhra Pradesh subject to tax. It,
however, the goods sold were those nentioned in Schedul e
they were taxable at a single point, viz., at the point of
sale and at the rate prescribed in the said Schedule.
Similarly, if the goods fell in the Second Schedul e they too
were taxable only at one point nanely, the point of purchase
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at the rate prescribed. [Sub-section (2)1 Schedule 111
conpri ses of declared goods while Schedule IV sets out goods
which are totally exenpted Incone tax under Section 8 of the
Act. Schedule V deals with jaggery and Schedule VI with
2liquors. In other words, goods which did not fall in any of
the Schedules | to VI fell under sub-section (lI) and were
t axed as general goods. In this sense, fresh mlk which is
not mentioned in any of the Schedules i to VI was chargeabl e
as general goods under sub-section (1) of Section 5. By
Amendnent Act 4 of 1989 the entire schene of Section 5 has
been changed. The present section says that the goods
mentioned in Schedules | to VII shall be taxed at the point
and at the rate specified therein. Schedule VII which has
been inserted by the very same Amendnent Act is in the
nature of a residuary ~Schedule, the good which do not fal
in any of the Schedules I to VI fall under Schedule VII.
Even such goods have also been nade taxable only at one
point and at the rate specified. After the comng into force
of the said Anendnent Act of 1989, fresh mlk would fal
under Schedul e VI1 and taxable as such. It is, therefore
wong to say that sale of milk was or is not taxable under
the Act.

Section 9 enpowers the Governnent to exenpt either the
sale of <certain goods or sates by certain persons either
whol ly or partly. Section reads as follows:

"9. Power of State Governnent to

noti fy exenptions and reductions of

tax (or interest):

(1) The State Government may, by

notification in the Andhra Pradesh

Gazette, nmke an__exenption, or

reduction in rate, in respect of

any tax or interest payable under

t he Act -

(i) on the sale or purchase of any

specified class of goods, at  al

points or at any specified point or

points in series of sales or

purchases by successive deal ers; or

(ii) by any specified class of

persons, in regard to the whole or

any part of their turnover.

(2) Any exenption from tax or

interest or reduction in the rate

of tax notified under sub-section

(1)

(a) may extend to the whole of the

State or to any specified area or

areas therein;

(b) may he subj ect to such

restrictions and conditions as may

be specified in the notification

i ncluding conditions as to |licences

and |icence fees."

It may be noticed that while exenpting the sale or
purchase of any specified class of goods the Governnment is
enpowered to specify whether the exenption operates at al
points or any specified point or points in the scries of
sales or pur chases of successi ve deal ers. Severa
notifications have been issued by the Governnent fromtime
to tinme exenpting certain dealers or exenpting certain goods
at the point of sale or purchase, as the case nmay be.
G O Ms. No.1091 is one of them W have already noticed the
rather qualified terns in which the exenption is couched. It
is not a general exenption but a qualified one. In the Iight
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of the specific schene of Section 9 and the |anguage of
G O Ms. No.1091, the exenption at the point of sale by a
particular category of persons cannot be construed as
operating to exenpt the purchase tax under Section 6-A as
well, much less in all cases.

For the above reasons, appeals and wit petitions are
dism ssed with no order as to costs.

PART- V
( DOES GOODYEAR REQUI RE RE- CONSI DERATI ON?)

As nmentioned earlier, counsel for all the assessees in
these matters strongly rely on the decision of this Court
i n Goodyear which invalidated a purchase tax |levied by the
Haryana and Maharashtra Sales Tax Acts. W mmy, therefore
notice this decision in sone detail. Wat precisely is the
rati o of Goodyear?

Provisions relating to purchase tax in Haryana Sal es
Tax Act and Bombay Sales Tax Act fall for consideration in
this case. Section 9 of the Haryana Act, before it was
anended by Haryana General Sales (Amendnent and Vali dati on)
Act, 1983, read as foll ows:

9, Wiere a dealer liable to pay tax

under this Act _purchases goods

ot her than those specified in
Schedule B fromany source in the
State and-

(a) uses themin the State in the

manuf acture of, -
(i) goods specified In Schedule B

or

(ii) any other goods and disposes

of the manufactured goods in any

manner otherwise than by way of

sal e whether within the State orin

the course of inter-State trade or

conmmerce or wthin the neaning of

sub-section (lI) of Section 5 of the

Central Sales Tax Act, 1956, (in the

course of export out of t he

territory of India.

(b) exports t hem in the

circunstances in which no tax is

payabl e under any ot her provisions

of this Act, there shall be |evied,

of subject to the provisions of

Section 17, a tax on the purchase

of such goods at such rate as may

be notified under Section 15."

A notification dated 19th July, 1974 was issued by the
Government of Haryana under the said provision read wth
Section 15(1) of the Act in purported inplenentation of the
said provision. Validity of Section 9 as well as of the
notification was challenged in a batch of wit petitions
filed in the H gh Court of Punjab and Haryana. The Hi gh
Court upheld the challenge holding that "whereas the said
provision (Section 9) provided only for the levy of a
purchase tax on the disposal of manufactured goods, the
notification by making a nere despatch of goods to the
dealers them selves taxable in essence, legislates and
i nposes a substantive tax which it obviously cannot."
CGoodyear India Ltd. v. State of Haryana (1990) 76 S.T.C. 71.

After it was amended by the aforesaid anendnent Act,
sub-sections (] ) and (2) of Section 9 read as follows:

"9, Liability to pay purchase tax,

- (1) \Were a dealer liable to pay

tax under this Act, -
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(a) purchases goods, other than
those specified in Schedule B, from
any source in the State and uses
them in t he State in t he
manuf acture of goods specified in
Schedul e B; or

(b) purchases goods, other than
those specified in Schedule B, from
any source in the State and uses
t han in t he State in t he
manuf acture of any other goods and
ei t her di sposes of the manufactured
goods in any manner otherw se than
by way of sale in the State or
despat ches the nmanufactured goods
to a place outside the State in any
manner ot herwise than by way of
salein the course of inter-State
trade or - comerce or in the course
of .export outside the territory of
India  within the nmeaning of sub-
section (1) of Section 5 of B the
Central Sal es Tax Act, 1956; or

(c) purchases  goods, other than
those specified in Schedule B, from
any source in the State and exports
them in the circunstances in which
no tax is payable under any other
provision of the Act, there shal
be | evi ed, subj ect to the
provi sions of Section 17 a tax on
the purchases of such goods at such
rate as may be notified under

Section 15.

(2) Not wi t hst andi ng anyt hi-ng
contained in this Act or the rules
nmade thereunder, if the goods

leviable to tax under this section

are exported in the sane condition

in which they wore purchased, the

tax shall be levied, charged and

paid at the station of despatch or

at any other station before the

goods leave the State and the tax

so levied, charged and paid shal

be provisional and the same shal

be adjustable towards the tax due

fromthe deal er on such purchase as

a result of assessnent or re-

assessnment nade in accordance with

the provisions of this Act and the

rules made there wunder on the

producti on of proof regarding the

payment thereof in the State."

Again a batch of wit petitions was filed questioning
the validity of the anmended provision which challenge too
was upheld by the High Court in its decision in Bata India
Ltd. v. State of Haryana, 54 S.T.C 226. The main ground
upon which the High Court allowed the wit petitions was
that nmere despatch of goods to a place outside the State in
any manner other than by way of sale in the course of inter-
State trade or comerce is synonynobus with or is in any case
included within the anmbit of consignment of goods to the
person making it or to any other person in the course of
inter-state trade or conmmerce as specified in Article
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269(1)(iv) and Entry 92(B) of List-l1 of the Seventh Schedul e
to the Constitution and thus beyond the conpetence of the
State legislature. According to the H gh Court, the taxable
event was not the purchase of goods nor the use of such
goods in manufacture of end-products but the despatch of
goods.

Doubting the viewtaken in Bata India, one of the
| earned Judges of the Punjab and Haryana Hi gh Court,
Punchhi, J. (as he then was) referred the natter to a Bul
Bench which took a different view in Desraj Pushp Kunar
Gulati v. State of Punjab, 58 S.T.C. 393. The Full Bench was
of the view that according to Section 9 (anended) the taxing
event is the act of purchase of goods which are used in the
manuf acture of end-products and not the act of despatch or
consi gnnent as held in Bata lndia.

The correctness ~of all the three decisions aforesaid
was questioned in-appeals filed before this Court. The
appeal s were heard by a Bench conprising Sabyasach

Mukharji, /J. (as he then was) and one of us (S.Ranganathan

J.). Mikharji, J., in his separate judgment, set out the
test for deternmining the ‘taxable event in the follow ng
words: "It is well settled that the muin test for

determning the taxable event is that on the happening of
which the charge is affixed. The realisation often is
postponed to further date. The quantification of the |levy
and the recovery of /tax are also postponed in some cases
Taxabl e event is that which on its occurrence creates or
attracts the liability to tax." Then the |earned Judge
proceeded to analyse Section 9 (anmended) and concluded as
follows: "Analysing the section it appears to us that
conditions specified, beforethe event of despatch outside
the State as nmentioned in Section 9(1)(b) nanely, (i)
purchase of goods in the State and (ii) using themfor the
manuf acture of any other goods in the State, are only
descriptive of the goods liable to tax under Section 9(1)(b)
in the event of despatch outside the State. If the goods do
not answer both the descriptions cumulatively, even though
these are despatched outside the State of Haryana, the
purchase of those goods would not be tax under Section
(I)(b) The liability to pay tax in this section does not
accrue on purchasing the goods sinplicitor, but only when
these are despatched or consigned out of the State of
Haryana. In all these cases, it is necessary to find out
the true nature of the tax. Analysing the Section, if one
| ooks to the purchase tax under Section 9, one gets the
conclusion that the Section itself does not provide for
imposition of the purchase tax on the transaction of
purchase of the taxable goods but when further the said
taxabl e goods are wused up and turned into independent
taxabl e goods, losing its original identity, and thereafter
when t he manuf actured goods are despatched outside the State
of Haryana and only then tax is levied and liability to pay
tax is created "According , the |learned judge held , the is
inthe nature of a consignnent tax which the Parlianent
al one could inpose and not the State |egislature.

The correctness of the said viewis questioned by the
| earned counsel for the State of Andhra Pradesh and ot her
counsel for the State Governnents. The question for our
consideration is whether the | earned Judge was not right in
hol ding that the taxable event under the section Is not the
purchase goods wused in the manufacture of end-products but
t he despat ch of manuf act ur ed goods to out-state
desti nati ons.

The other provision considered in the said decision is
the one contained in Section 13AA of the Bonmbay Sal es Tax
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Act. The said provision which was introduced into the Act by
the Maharashtra Act (28 of 82) read as follows at the
rel evant tine:

"13AA. Purchase tax payable on

goods in Schedule C, Part | when

manuf act ured goods are transferred

to outside branches. -

Wiere a dealer, who is liable to

pay tax under this Act, purchases

any goods specified in Part | of

Schedule C, directly or through

Conmi ssi on agent, from a person who

is or is not a Registered dealer

and uses such goods in t he
manuf acture of taxable goods and
despat ches t he goods, SO

manuf actured, to hi's own - place of

busi ness orto his agent’s place of

busi ness situated outside the State

wi thin~ Indian then such dealer

shal'l _be liable to pay, in -addition

to the sales tax -paid or payable,

or as the case may be, the purchase

tax levied or leviable under the

other provisions “of this Act in

respect of purchases of such goods,

a purchase tax at the rate of two

paise in the rupee on the purchase

price of the goods so used in the

manuf acture, and -accordingly the

deal er shall include purchase price

of such goods in his turnover of

purchases in his return under

Section 32, which he is to furnish

next thereafter.

The validity of the said provision was chall enged inter
alia by Hindustan Lever Limted which was negatived by the
Bonbay High Court in its decision reported in 72 S.T.C. 69.
The High Court was of the opinion that the  additiona
purchase tax |eviable under the said provisionis on the
purchase value of V.N.E.G | used in the nmanufacture of goods
transferred outside the State and not on the value of the
manuf actured goods so transferred. It held further that the
goods taxed wunder Section 13AA are consuned in the State as
raw naterial in the process of manuf act uri ng ot her
commodi ties and therefore tax inposed thereon cannot be said
to hinder the free flow of trade within the .meaning of
Article 301 of the Constitution

The question again was which is the taxable event
according to Section 13AA. Mikharji, J. on an analysis of
the section held that the taxable event is the despatch of
manuf actured goods outside the State which neans that the
levy is beyond the conpetence of the State |egislature. The
attack based wupon Article 301 of the Constitution was,
however, repell ed.

Though agreeing with the conclusion arrived at by
Mukharji, J., Ranganat han, J. nade a few pertinent
observations in his separate opinion. The |earned Judge
opi ned that both Section 9 of the Haryana Act and Section
13AA of the Bonbay Sales Tax Act "purport only to levy a
purchase tax" and further that "the tax, however, becones
exigible not on the occasion or event of purchase but only
later. It materialises only if the purchaser (a) utilises
the goods purchased in the manufacture of taxable goods and
(b) despatches the goods so manufactured (otherw se than by
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way of sale) to a place of business situated outside the
State. The |egislature, however, is careful to inpose the
tax only on the price at which the raw materials are
purchased and not on the value of the manufactured goods
consi gned outside the State. The State describes the tax as
one levied on the purchase of a class of goods viz., those
purchased in the State and utilised as raw material in the
manuf acture of goods which are consigned outside the State
otherwi se than by way of sale." The |earned Judge opined:
“"to ne it appeared as plausible to describe the levy as a
tax on purchase of goods inside the State (which attaches
itself only in certain eventualities) as to describe it as a
tax on goods consigned outside the state but limted to the
val ue of raw material purchase inside the State and utilised
therein." The | earned Judge stated that he had "consi derabl e
doubts" as to the taxable event but that on further
reflection he was-inclined to agree wth H S Mikharji, J.
that the tax though -described as a purchase tax actually
becane effective with reference to a totally different class
of goods ' and that too only on the happening of an event
which is —unrelated to the Act of purchase and therefore, in
truth and essence, it was a consignment tax.

The crucial question, therefore, 1is what is the basis
of taxation in either of the above provisions? In other
words, the question is whether |evy of tax is on the
purchase of goods / or upon the consignnent  of t he
manuf act ured goods? Let us first deal” with Section 9 of the
Haryana Act (as anended in 1983).  Properly analysed, the
following are the ingredients of the Section: (i) a dealer
l[iable to pay tax under the Act purchases goods (other than
those specified in Schedule B) fromany sourcein the State
and (ii) wuses them in the State in the manufacture of any
ot her goods and (iii) either disposes of the manufactured
goods in any manner otherwi se than by way of sale in the
State or despatches the manufactured goods to a place
outside the State in any manner otherw se than by way of
sale in the course of a inter-State trade or comerce or in
the course of export outside the territory of India within
the nmeani ng of sub-section (1) of Section 5 of the (Centra
Sal es Tax Act, 1956. If all the above three ingredients are
satisfied, the dealer becones liableto pay tax on the
purchase of such goods at such rate, as nmay be notified
under Section 15.

Now, what does the above anal ysis signify? The section
applies only in those cases where (a)- the  goods are
purchased (for convenience sake, | may refer to themas raw
material) by a dealer liable to pay tax under the Act in the
State. (b) the goods so purchased cease to ‘exist as such
goods for the reason they are consuned in the nanufacture of
different compdities and (e) such manufactured commodities
are either disposed of wthin the State otherw se than by
way of sale or despatched to a place outside the State
ot herwi se than by way of an inter-State sale or export sale.
It is evident that if such nmanufactured goods are not sold
within the State of Haryana, but yet disposed of within the
State, no tax is payable on such disposition; simlarly,
where manufactured goods are despatched out of State as a
result of an inter-State sale or export sale, no tax is
payabl e on such sale. Simlarly again wher e such
manuf actured goods are taken out of State to manufacturers
own depots or to the depots of his agents, no tax is payable
on such renoval. Goodyear takes only the |ast eventuality
and holds that the taxable event 1is the renoval of goods
fromthe State and since such renpval is to dealers own
depot s/ agents outside the State, it is consignnent, which
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cannot be taxed by the State |legislature. Wth the greatest
respect at our command, we beg to disagree. The |levy created
by the said provision is a levy on the purchase of raw
mat eri al purchased within the State which is consunmed in the
manuf acture of other goods wthin the State. If, however,
the manufactured goods are sold wthin the State, no
purchase tax is collected on the raw material, evidently
because the State gets |arger revenue by taxing the sale of
such goods. (The val ue of nmanufactured goods is hound to be
hi gher than the value of the raw material). The State
| egi sl ature does not wish to - in the interest of trade and
general public - tax both the raw material and the finished
(manufactured) product. 'This is a well-known policy in the
field of taxation. But where the manufactured goods are not
sold within the State “but are yet disposed of or where the
manuf actured goods are sent outside the State (otherw se
than by way of inter-State sale or export sale) the tax has
to be paid on the purchase value of the raw material. The
reason is  sinple: if the nmanufactured goods are di sposed of
otherwise than by sale within the State or are sent out of
State (i.e., consigned to deal ers own depots or agents), the
State does not get any -revenue because no sale of
manuf act ured goods has taken place within Haryana. In such a
situation, the State says, it would retain the levy and
collect it since thereis no reason for waiving the purchase
tax in these two situations. Now coming to inter-State sale
and export sale, it may be noticedthat in the case of
inter-State sale, ‘the State of Haryana does get the tax-
revenue may not be to the full extent. Though the Centra
Sales Tax is levied —and collected by the  Government of
India, Article 269 of the Constitution provides for naking
over the tax collected to the Statesin accordance wth
certain principles. Were, of course, the sale is an export
sale within the nmeaning of Section 5(1) of the Central Sales
Tax Act (export sales) the State may not get any revenue but
| arger national interest is servedthereby. It is for these
reasons that tax on the purchase of raw material i's waived
in these two situations. Thus, there is a very sound and
consi stent policy underlying the provision. The object is to
tax the purchase of goods by a manuf acturer whose existence
as such goods is put an end to by himby using themin the
manuf acture of different goods in certain circunstances. The
tax is levied upon the purchase price of raw material, not
upon the sale price - or consignnment value - of manufactured
goods. Wuld it be right to say that the levy is  upon
consi gnnent of nanufactured goods in such a case? True it is
that the levy materialises only when the purchased goods
(raw material) is consumed in the manufacture of different
goods and those goods are di sposed of within the State
otherwise than by way act sale or are consigned to the
manuf act uri ng-deal er’ s dopots/agents outside the “State of
Haryana. But does that change the nature and character of
the I evy? Does such postponement - if one can call it as
such - convert what is avowedly a purchase tax what is on
raw material (levied on the purchase price of such raw
material) to a consignment tax on the manufactured goods? W
think not. Saying otherw se woul d defeat the very object and
purpose of Section 9 and anbunt to its nullification in
effect. The nmpst that can perhaps be said is that it is
pl ausi bl e (as pointed out by Ranganathan, J. in his separate
opinion) to characterise the said tax both as purchase tax
as well as consignment tax. But where two interpretations
are possible, one which sustains the constitutionality
and/ or effectuates its purpose and intendnment and the ot her
which effectively nullifies the provision, the former nust




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 44 of 50

be preferred, accordi ng to al | known canons of
interpretation. This is also the view expressly approved by
Mukharji, J. in his opinion, as pointed out hereinbefore. In
para 71 of his opinion, the |earned Judge states: ‘it is
wel |l settled that reasonable construction should be foll owed
and literal construction may be avoided if that defeats the
mani f est object and purpose of the Act. Comm ssioner of
Wealth Tax, Bihar and Oissa v. Kirpa Shankar Daya Shankar
Vorah (1971) 81 |ITR 763 at page 768 and Incone Tax
Commi ssioners for City of London v. Gbbs (1942) 10 ITR
Suppl . 121 at page 132 (H. L.)".
(enphasi s suppli ed)

However, we would presently show that nerely because
the levy attaches on the happening or non-happening of a
subsequent event, the nature and character of the |evy does
not change. |In several enactnments. for instance, tax is
levied at the |last sale point or |ast purchase point, as the
case may be. How does one determ ne the |ast purchase point
inthe State ? Only when one knows that no purchase took
pl ace within the State thereafter. But that can only be
known later. If there is a subsequent purchase within the
State, the purchase in question ceases to be the |ast
purchase. As pointed-out pertinently by P.S. Poti, J. (as he
then was) in Ml abar Fruit Products Conpany and Ors. v. The
Sales Tax O ficer /and” Os, (1972) 30 S.T.C. 537, applying
the logic of the dealers, it would not be possible to tax
any goods at the |ast purchase point-in the State, inasnuch
as the last purchase point in regard to any goods coul d be
determined only when the goods-are sold |ater and not when
the goods are purchased. In the said decision. the |earned
Judge was dealing with - the validity and construction of
Section 5-A of Kerala General Sales Tax Act, 1963, sub-
section (I) whereof read as follows:

"5A. Levy of purchase tax (1) Every

dealer who in the course of his

busi ness pur chases from a

regi stered deal er or from any ot her

person any goods. the sale or

purchase of which is liable to tax

under this Act, in circunstances in

which no tax is payable under

Section 5, and either-

(a) consunmes such goods in the

manuf acture of other goods for sale

or otherw se; or

(b) disposes of such goods in any

manner ot her than by way of sale in

the State; or

(c) despatches themto any place

outside the State except as a

direct result of sale or purchase

in the course of inter-State trade

or comrerce, shall whatever be the

guantum of the turnover relating to

such purchase for that year at the

rates nmentioned in Section 5."

One of the argunents urged against the validity of the
said provision was that inasnuch as the tax is levied
dependi ng upon the nbde in which the goods purchased are
consumed, disposed of or despatched, the tax is really one
in the nature of consunption tax or use tax, but not sales
tax. This argument was answered by the | earned Judge in the
fol | owi ng words:

According to ne, this contention is

based on a nisconception of the
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scope of taxation on the sale of

goods. It is true that sales tax is

a tax inposed on the occasion of

the sale of goods. But it has no

reference to the point of tinme at

which the sale or purchase takes

place. It refers to the connection

with the event of purchase or sale

and not the point of time at which

such purchase or sale takes place.

To read it otherwise would render

any retrospective in position of

sales tax invalid as in every such

case the tax woul d not be one which

arises on the occasion of sale. By

the sane logic, it would not he

possible to tax any goods at the

| ast purchase point in the State

for 'the last purchase point in

regard to any goods could be

determ ned only whenthe goods arc

sold later and not~ when the goods

are pur chased. O t he same

reasoning as urged by counsel, one

should say in such a case that

since the goods are taxed only when

the goods are sold outside the

State or are despatched for ~such

sale outside the State and so the

| ast purchases are taxed not on the

"occasion" of the purchases and,

consequently, it is beyond the

conpetence of the Legislature. That

certainly cannot be and the Suprene

Court has held in the decision-in

State of Madras v. Narayanaswam

Nai du, (1968) 21 S T.C.1 (S .C),

that the goods are taxable in such

cases in the financial year ‘when

they become the | ast purchases.” C

The decision of Poti, J. was affirned by -a Division
Bench of Kerala H gh Court in Yusuf Shabeer and Os.  v.
State of Kerala and Ors., (1973) 32 S.T.C. 359. Both these
decisions were expressly referred to and approved hy a
three-Judge Bench of this Court in State of Tam| Nadu v.
Kandaswam and Ors., (1975) 36 S. T.C page 191. Kandaswani
was concerned wth the construction of Section7-A of the
Tam | Nadu General Sales Tax Act which too a | evied purchase
tax and is couched in | anguage simlar to Section 5-Aof the
Kerala Act. Wiile dealing with the scheme of Section 7-A,
this court quoted with approval certain passages fromthe
judgnent of Poti, J. including the follow ng sentence:

"If the goods are not available in

the State for subsequent taxation

by reason of one or other of the

circunstances nmentioned in clauses

(a), (b) and (c) of Section 5-A(1)

ofthe Act then the purchaser is

sought to be made |iable under

Section 5-A

This statenment accords with our understanding of the
schene of Section 9 of Haryana Act as set out herei nabove.
To repeat, the schene of Section 9 of Haryana Act is to |evy
the tax on purchase of raw material and not to forego it
where the goods manufactured out of them are di sposed of (or
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despatched, as the case may be) in a manner not vyielding any
revenue to the State nor serving the interests of nation and
its econony, as explained hereinbefore. The purchased goods
are put an end to by their consunption in manufacture of
ot her goods and yet the manufactured goods are dealt with in
a manner as to deprive the State of any revenue; in such
cases, there is no reason why the State should forego its
tax revenue on purchase of raw materi al

Anot her observation in Kandaswam relevant for the
present purpose may al so be noticed:

"It may be renmenbered that Section

7-Ais at once a charging as well

as a renedial provision. |Its main
object is to plug | eakage and
pr event evasi on of t ax. In

interpreting such a provision, a
constructi on which would defeat its

purpose and, in-effect, obliterate
it fromthe statute book, should he
eschewed. I f nore ~ than one
construction is possible that which
preserves its wor kability and

efficacy is to be preferred to the

one which would render it otiose or

sterile. The view'taken by the High

Court is repugnant to this cardina

canon of interpretation.”

In the light of the above scheme of Section 9, it would
not be right, in our respectful opinion, to say that the tax
is not upon the purchase of raw material but on the
consi gnnent of the nanufactured goods. It is well-settled
that taxing power can be utilised to encourage conmerce and
industry. It can also be used to serve the interests of
econony and pronote social and econom ¢ pl anning. Section 9
of Haryana Act and Section 13AA of Bonbay Act are intended
to encourage the industry and at - the sanme time derive
revenue. It is also not right to concentrate only on one
situation viz., consignnment of 'goods to manufacturer’s own
depots (or to the depots of his agents) outside the Side.
Di sposal of goods within the State wi thout effecting a sale
al so stands on the same footing, an instance of which may be
captive consunption of manufactured products in the
manuf acture of yet other products. Once the schene and
policy of the provision is appreciated, there is noroom in
our respectful opinion, for saying that the tax is on the
consi gnnent of nanufactured goods.

We may in this connection refer to the decision of a
Constitution Bench of this Court in Andhra Sugars v. State
of Andhra Pradesh, 21 S.T.C, 212, relating to the validity
of Section 21 of the A P. Sugarcane Regul ation of Supply and
Purchase Act, 1961. Sub-section (1) of Section 21 read as
fol | ows:

"21. (1) The Government may, by

notification, levy a tax at such

rate not exceeding five rupees per

netric tonne as may be prescribed

on the purchase of cane required

for use, consunption or sale in a

factory."

One of the argunments urged against the validity of the
levy was that since the levy is not on every purchase of
sugarcane but only "on the purchase of cane required for
use, consunption or sale in a factory" the tax is not really
a purchase tax referable to Entry 54 of List Il of the VIIth
Schedule to the Constitution but a use tax, a tax of a
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di fferent character altogether not falling under Entry 54.
It was al so argued that since the tax is levied at the stage
of entry of cane into the factory for being used and
consunmed in the manufacture of sugar, it is in the nature of
an entry tax but since the factory was not a "local area"
within the meaning of Entry 52 of List 11, the Ilevy was
i nconmpetent. Both the argunments were rejected in the
fol | owi ng words:

“Under that entry, t he State

Legi sl ature is not bound to levy a

tax on all purchase of cane. It may

levy a tax on purchases of cane

required for "use, consunption or

sale in a factory. The Legislature

is conpetent to tax and also to

exenpt from paynent of tax sal es or

purchases of = goods required for

specific purposes. Oher instances

of special treatnment of goods

required for particul ar purpose may

he given. Section 6 and Schedule |

item 23 of the Bonbay Sal es Tax

Act, 1946, levy-tax on fabrics and

articles for personal wear. Section

2(j)(a)(ii) of the C. P. and Berar

Sal es Tax Act, 1947, exenpts sal es

of goods intended for use by a

regi stered dealer as raw naterials

tor the manufacture of goods.

M. Chatterjee submtted that the

tax levied under Section 21 was a

use tax and referred to Mleod v.

Dilworth and Co. 322 U. S. 327; 88

L. Ed. 1305, and C. G Naidu and Co.

v. The State of Madras, A l.:R 1953

Mad. 116, 127-128; 3 STC 405. He

argued that the State Legislature

could not Ilevy a use tax which was

essentially di fferent from a

purchase tax. The assunption.  of

counsel that Section 21 levies a

use tax is not well-founded. The

taxabl e event under Section 21 is

the purchase of goods and not the

use or enj oynment  of what is
pur chased. The constitutiona
i mplication of a use t ax in
Ameri can | aw is entirely
irrelevent.”.......

"To appreciate another argunent of
M. Chatterjee, it is necessary to
refer to a few Acts. It appears

that paragraph 21 of the Bil

published in the Gazette on March
3, 1960 prelimnary to the passing
of Act No. 43 of 1961 provided for
alevy of a cess on the entry of
cane into the prem ses of a factory
for use, consunpti on or sal e
therein. On Decenber 13, 1960, this
court in Dianond Sugar MIls Ltd.,
and Another v. The State of Utar
Pardesh and Anot her, [1961] 3
S.C R 242, struck down a simlar
provision in the U P. Sugarcane
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Cess Act, 1956, on the ground that

the State Legi sl ature was not

conpetent to enact it under Entry

52, List 11, as the prem ses of a

factory was not a local area within

the meaning of the entry. Having

regard to this decision, paragraph

21 of the Bill was amended and

Section 21 in its present form was

passed by the State Legislature.

The Act was publi shed in the

Gazette on Decenber 30, 1961. M.

Chatterjee submitted that in this

context the |evy under Section 21

was really a levy on the entry of

goods into a factory for

consunption, use or said  therein.

W are unable to accept this

contention. As~ the proposed tax on

the ‘entry of goods into a factory

was unconstitutional,  paragraph 21

of the woriginal Bill was anended

and Section 21 in its present form

was enacted. The tax under Section

21 is essentially a tax on purchase

of goods The taxable event is the

pur chase of cane for use,

consunption or. 'sale in a factory

and not the entry of cane  into a

factory. As the tax 1is not on the

entry of the cane into-a factory,

it is not payabl e on cane

cultivated by the factory and

entering the factory prem ses.”

For the above reasons, we find it difficult to agree
with the reasoning of Mikharji, J, in Goodyear. It is also
not possible to agree wth the (learned Judge when he says
that "the two conditions specified, before the ‘event of
despatch outside the State as nmentioned in Section 9(1)(b),
nanely (i) purchase of goods in the State -and (ii) using
them for the manufacture of any other goods in the State are
only descriptive of the goods liable to tax under Section
9(1)(h) in the event to despatch outside the State". Wen
the tax is levied on the purchase of raw naterial on-the
purchase price and not on the manufacture of goods or on the
consi gnnent val ue (such a concept is unknown to Haryana Act)
or sale price of the manufactured goods - ~the above
construction, in our respectful opinion, runs [ against the
very grain of the provision and has the effect of nullifying
the very provision. By placing the said interpretation
Section 9 has been rendered nugatory; except for- the two

m nor areas pointed out in Miurli Manohar and Conpany V.
State of Haryana, [1991] 1 S.C.C. 377, the Section - which
has its parallels in all the State enactnents - —has

practically become redundant. This was the nmain reason we
undertook to reconsider the said decision which course we
woul d not have ordinarily agreed to adopt. In our respectfu

opi nion, the tax purports to be and is in truth a purchase
tax levied on the purchase price of raw material purchased

by a manuf acturer. In certain situations (the three
situations nentioned above viz, sale of manufactured goods
within the State, inter-State sale and export sale of

manuf actured goods) it is waived. In other cases, it is not.
It is argued for the assessees that apart from Goodyear
a Bench of three Judges of this Court has independently
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approved and affirmed the correctness of the ratio and
reasoning in Goodyear. Reference is to Mikerian Papers Ltd.
v. State of Punjab, [1991] 2 S.C C. 580. The case arose
under the Punjab General Sales Tax Act and the provision
which fell for interpretation was Section 4B. It levied
purchase tax on the raw material used in the manufacture of
goods which in turn are sold outside the State otherwi se
than by way of sale in the course of inter-State trade or
conmerce or in the course of export out of the territory of
I ndia. The argument for the assessee/appellant was "that the
mai n question of law involved in this case is concluded by
the decision of this court in Goodyear India Ltd. v. State
of Haryana which was an appeal arising fromthe H gh Court’s
decision in the case of the sane assessee.... ". It was this
contention which was examined by the Bench. Section 4B of
the Punjab Act was analysed and it was found that it is in
material particulars, simlar to Section 9 of the Haryana
Act even though the | anguage was not identical. Ahmadi, J.
speaki ng for the Bench observed: "therefore, even though the
| anguage ‘of © Section 4B of the Act is not identical with the
rel evant part —of Section 9(1) of the Haryana Act, it is in
substance similar in certain respects, particularly in
respect of the point of tine when the liability to pay tax
arises. Under that provision, as here, the liability to pay
purchase tax on the raw material purchased in the State
whi ch was consuned i'n the manufacture of any other taxable
goods arose only on the despatch of the goods outside the
State. W are, therefore, of the opinion that the ratio of
the said decision of  this Court” in Goodyear India Ltd.
applies on all fours. to the main question at issue in this
case." When the counsel for the revenue sought to argue
that the decision of this court in -Kandaswam ' takes a
different view the Bench did not permt the sane to be urged
in the view of the fact that the correctness of the judgnent
i n Goodyear was not canvassed before” them The Bench said
"the decision in Kandaswam though in the context of an
anal ogous provision was distinguished by this court in
Coodyear India Ltd. on the ground that it did not touch the
core of the question at issue in_the latter ~case. This
aspect of the matter is elaborately dealt with'in paragraphs
31 to 34 at page 796 of the report. W need not dilate on
this any nore since the correctness of the judgnment in
Goodyear India Ltd. is not canvassed before us."

It is, thus, clear that the nmain argunent for the Bench
was that the ratio of Goodyear governs the said case and it
was so found. It is equally clear that the correctness of
the decision in Goodyear was not questioned before the Bench
and that is why the Bench took care to specifically advert
to and record the said circunstance.

So far as the decision in Murli Manohar & Co. v. State
of Haryana [1991] 1 S.C.C. 377 is concerned, it arose under
Haryana Sal es Tax Act and explains the neaning of export
sale referred to in Section 9(1)(h) of the Act. There'is no
di scussion in this decision about the point at issue before
us.

The sane is the position under Section 13AA of the
Bonbay Sal es Tax Act. The said provision, properly anal ysed,
yields the followi ng ingredients: (i) where a dealer who is
liable to pay tax wunder this Act purchases any goods
specified in Part I of Schedule (C either directly or
through comm ssion agent, from a person who is or is not a
regi stered dealer and (ii) uses such goods in the
manuf acture of taxable goods and (iii) despatches the goods
so manufactured to his own place of business or to his
agent’s place or business situated outside the State within
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India. (iv) such dealer shall pay, in addition to the sales
tax/ purchase tax paid or payable or levied or |eviable, as
the case may be, a purchase tax at the rate of two paise in
the rupee on the purchase price of the goods so used in the
manuf acture. Here again it may be noticed that the tax
levied is a purchase tax on the purchase of raw material and
not upon the consignnment of the nanufactured goods The
object of this provision too is the same as of the Haryana
provision The levy is waived where the manufactured goods
are sold withinthe State, or sold in the course of inter-
State trade or comrerce or sold in the course of export. It
is retained and collected where the goods are taken out of
Maharashtra State by way of consignnent, in which event the
State sees no reason not to retain and collect the levy on
purchase of raw material The provisions is substantially
simlar to Section 9 of Haryana Act. Watever we have said
with respect to the Haryana provision applies equally to
this provision. It is not necessary to repeat the sane here.

Before parting  with this ~matter, it 1is necessary to
clarify: it~ was brought to our notice that both the Haryana
and Bonbay provisions have since -been substituted wth
retrospective effect. We have not referred to those
provisions in this part for the reason that we are concerned
only with the reasoning in Goodyear

For the reasons nmentioned above, we uphold the
constitutional validity of the inmpugned provisions.

The appeal s, writ petitions, S. L. Ps and T.C
accordingly fail and are disni ssed No order as to costs
G N Petitions disnissed.




