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The Judgnent of the Court was delivered by

DHARVADHI KARI, J. These two appeal s have been filed by conpl ai nant and the
State of Punjab against the judgment of the H gh Court of Punjab and
Haryana dated 24t h Septenber, 1993 whereby the two accused, (respondents
herein) by reversal of the judgenent of the Sessions Judge, Hoshi arpur
have been acquitted of the charges under Section 302 read with Section 34
and 324 of the Indiian Penal Code.

The case of the prosecution against the two accused is that at 8.40 on the
ni ght of 28.6.1990 in village Bassi Umar Khan, near the courtyard of Atma
Si ngh, that two accused viz, Prem Singh, accused No.1l and Deepi nder Si ngh-
accused No.2 inflicted injuries on deceased Ravi nder Singh, son of Mbhan
Si ngh- PW6 and caused his death. The prosecution case, as sought to be
proved in the court in necessary details, is as under:-

The notive of the crinme is stated to be a pending civil litigation between
father of the deceased in the capacity of hol der of Power of Attorney on
behal f of one Jogi nder Singh Mahant on one side and Sanpuran Singh, father
of accused No.1, Prem Singh on the other, regarding the possession of a

pi ece of land in village Bassi Umar Khan.

The al | eged of fence of nurder of deceased is alleged to have been comitted
on 28th June, 1990 at about 8.40 p.m when the deceased was returning from
his field to his house. It is stated that Mdhan Si ngh-PWs, father of the
deceased and Sardara Singh-PW were also follow ng the deceased on their
way back fromfield to the house. At mat time;, accused No. 1l-Priem Si ngh
armed with Datar and Deepi nder Singh-accused No.2 armed with Gandasi way-

| aid the deceased. Accused No. 1 shouted that Mhan Singh, father of the
deceased woul d be "taught a | esson" for pursuing a case agai nst father of
Prem Si ngh. After such declaration accused No.1-Prem Si ngh gave a Datar

bl ow to the deceased which the latter warded off but it hit himon his

ri ght hand. Deceased then in a bid to escape started running towards the
Village, The two accused chased him After covering about forty paces, the
deceased stunbl ed down and fell on the heap of earth lying in the coutyard
of the house of one Atma Singh. Wien the deceased had fallen down, accused
No. 1-Prem Singh inflicted a Datar blow on the left side of neck of the
deceased whil e accused No.2, Deepinder Singh inflicted a Gandasi bl ow on
his |l eft knee. The above named two eyewi tnesses rai sed al arm whereupon the
two accused ran away with their weapons. The villagers then gathered there.
The deceased was taken in a tractor-trolley to the Civil D spensary,
Haryana where Dr. Chaman Lal - PW5, after exam ning the deceased, declared

hi m dead. The doctor then sent an intimation at about 9.30 p.m to the
police station, Haryana which is stated to be at a distance of about 200
yards fromthe Hospital.
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The further case of the prosecution is that thereafter |eaving the dead
body of the deceased in the hospital in the care of Sardara Si ngh-PW,
Mohan Si ngh PWs, while proceeding to the police station, Haryana for making
a report, nmet on the way, ASI Santokh Singh-PWO. A report of the incident
was | odged with him (marked as Ex. PN) at 10:30 pm It is not disputed that
the formal First Information Report Ex. PN, under Section 302/34 |ndian
Penal Code was registered at the police station at 10:30 pm on 28.6. 1990 by
ASI Nirmal Singh. Special report of the FIR was conveyed to the Mgistrate
at Hoshi arpur through Head Constabl e Kapur Singh-PW on 29th June, 1990 at
4.45 am

Sant okh Si ngh, ASI-PW.0 undertook the investigation of the crine. After
preparing inquest neno. Ex.PC, the investigating officer inspected the spot
and sei zed bl ood stained earth fromnear the coutyard of Atnma Singh. A pair
of chappal s- Ex. P7/1 -2 of the deceased which was found |ying near the spot
at the place shownin the site-plan Ex.PT was seized.

Aut opsy on the dead body of the deceased was conduced by Dr, Avinash Sood
PW at Cvil Hospital, Hoshiarpur at 12 noon on 29th June, 1990. The doctor
found the followi ng ante nortem i njuries on the person of the deceased,

whi ch according to himwere sufficient in the ordinary course of nature, to
cause his death.

"1. A spindle shaped incised wound with inverted margi ns nmeasuring 6.3 cm
on the nape of neck on its left laterally. Underlying nuscles and maj or

bl ood vessels cut. The wound started 2 cmaway fromnidline towards |eft
the laterally

2. A continuous wound on the right hand fingers. The wound was incised in
nature with inverted margi ns and underlyi ng nuscles cut and the bones of
all the fingers exposed as if in gripping a sharp weapon.

3. An incised wound with inverted margins size 2 x 1 cmover the left knee
joint superiority. The wound was skin deep".

The further case of the prosecution is that the two /accused nade an extra-
judicial confession to Puran Singh-PW, Lanbardar of the village when they
contacted himon 30th June, 1990 and sought his help for their production
before the police. It is stated that the Lanbardar instructed themto
contact himon the next day. The accused contacted himnuch thereafter on
6th July, 1990 and they were then produced before ASI-Sant okh-Si ngh who
arrested them

It is also the case of the prosecution that-on the disclosure statenments of
the two accused, the all eged weapons used, described as Datar Ex.P6 and
Gandasi Ex.P5, were recovered and seized after digging out earth fromthe
coner of the tube-well room

Accused No. 2, Deepinder Singh, abjured his guilt and stated that he had
been fal sely inplicated. Prem Singh-accused No. 1, however, after the trial
in his exam nation under Section 313 of the Code of Crininal Procedure took
the follow ng specific defence which reads as under: -

"Atma Singh does not live in the village. The compound of his house is

open. | was sitting on a cot in his conpound. Ravinder Singh arnmed with
takua, Amarjit Singh, son of Sardara Singh, armed with a dang, cane there
and attacked nme and caused injuries, | raised alarm Neighbours cane, and

inflicted injuries to Ravinder Singh in order to rescue me from Ravi nder
Singh. | went to the Cvil Dispensary, Haryana and got myself nedically
exam ned. Doctor Chanan Lal inforned the police. ASI Santosh Singh cane to
the hospital and 1 inforned himof the occurrence. He arrested ne and took
nme to the police station, detained till 5.7.1990 and framed ne in the case,
Mohan Singh does not reside in village Bassi Umar Khan. Sardara Singh is
inimcal to me and the nenbers of ny famly."
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Dr. Chaman Lal - PWs had nedically exam ned accused Prem Si ngh on 28.6.1990
at 9.45 pmand found following four injuries on his person:

“I. An incised wound 3.5 cm x 0.25 cm x nuscl e deep present on the inner
aspect of the right thunmb. It was |lying obliquely. Upper end was 5 cm from
the tip of the thunb. Fresh bleeding fromthe wound was present.

2. An abrasion 2 cmin length x |inear present on the pal mer aspect of the
right hand, 2 cmin front of injury no.1.

3. An abrasion 2 cmin length x |inear present on the back of ring finger
lying obliquely and in the mddle of the finger of |left hand.

4, An abrasion 2 cmx Linear |ying on the back of ring finger of left hand
2 cmbelow the injury no.3™.

The trial court believed the eyew tnesses account given by Mbhan Singh-PW
and Sardara Singh-PW. It also relied on the evidence of extra-judicia

conf ession made to Puran Singh-PW3. The trial court, however, doubted the
genui neness of the recovery of the weapons. After appreciating the evidence
on record by its judgment dated 6.12.1991 the trial court convicted Prem

Si ngh- accused No.1 under Section 302 | PC and sentenced himto life

i mprisonnment. Deepi nder Singh-accused No.2 was convicted under Section 302
with the aid of Section 34 IPC and was al so sentenced to life inprisonment.

The High Court in appeal, however, acquitted the accused. On the question
of alleged notive, the H gh Court found that civil litigation was agai nst
Mohan Si ngh- PW6 and not agai nst hi s son deceased Ravinder Singh. In its
opi ni on, the case of the prosecution is highly inprobabl e that-deceased
al one was attacked, and Mhan Si ngh agai nst whomthe accused had actua
grudge, was allowed to go unhurt.

The High Court found that the entries inthe OPD register of the Hospital,
where the dead body is alleged to have been carried by the two all eged
eyew t nesses, contains interpolation. There was a subsequent insertion of
entry of dead body of the deceased in the register. The said tanpering with
the hospital record indicates that false evidence was created to prove the
presence of the two all eged eyewi tnesses at the tine of the incident The

Hi gh Court al so found that evidence of recovery of the all eged weapons made
on 6th July, 1990 was a fabrication as was also found by the trial court.

The High Court totally discarded the alleged extra-judicial confessions
nmade to Puran Singh-PWS. It is held that there was no possibility of the
accused reposing any confidence in Puran Singh, the Lanbardar of the
village and confessing their involvenment before him~ The conduct of Puran
Singh is also unnatural. On such alleged confession he instructed themto
contact himthe next day but the accused contacted himon 6th July, 1990 on
which date they were fornmally arrested. The Hi gh Court observed that Puran
Singh is Lanbardar of the village and being in close contact with the
poli ce has been set up as a witness to prove a false extra judicia

conf essi on.

The High Court cane to the conclusion that there is unexplained delay in

| odging the FIR The High Court found that the FIR was ante-tined. Kapur

Si ngh, Head Constable in that regard was di shelieved. H s explanation that
he I eft police station, Haryana on notorcycle at 12,00 in the md-night but
could not carry the report to the judicial magistrate same ni ght because
hi s nmotorcycl e devel oped some problem on the way, has been disbelieved. The
expl anation for further delay, by stating that the magi strate was asl eep
has al so been found by the H gh Court to be fal se. The conduct of Police
Constable is held to be contrary to the provisions of the Punjab Police
Manual which contains instructions how FIRs are to be pronptly recorded and
reported to the Magistrate.
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The High Court also cane to the conclusion that the two eye-w tnesses Mhan
Si ngh PW and Sardara Si ngh-PW have been falsely set up to depose that
they had actually witnessed the assault made by the accused. The Hi gh Court
has recorded nore than one reason to reject the testinony of the alleged
eyewi tnesses. It is observed that if one of the accused had a serious
grudge agai nst Mohan Si ngh- PW6 who was present on the spot, instead of
attacking him there was no cause to open attack on his son, the deceased.
According to the H gh Court, the conduct of the alleged eyew tnesses is

hi ghly unnatural so also of the deceased. Wen suddenly attacked the
deceased did not turn towards the eyew tnesses for help. The two

eyew tnesses did not intervene, render any help or raise a hue and cry to
attract the villagers. If the incident took place near the village in the
courtyard of Atna Singh, independent w tnesses could have been exam ned
fromthe village. The version of the eyewitnesses that they had carried the
deceased in injured condition to the hospital has been disbelieved because
there was no recovery and seizure of any blood stained clothes of the
eyew t nesses. The investigating party also did not collect any bl ood
stained earth fromthe place where the accused are alleged to have first
opened the attack and inflicted injuries on the deceased.

Keepi ng all the above evidence and circunstances in view, the H gh Court
acquitted both the accused,

We have heard | earned counsel appearing for the conplai nant-Mhan Singh and
| ear ned counsel appearing for the State of Punjab. On behalf of the
appel l ant, the judgrment of acquittal passed by the H gh Court has been
assailed and criticized severely on several grounds. It is argued that as
the deceased was wal ki ng ahead of the eyew tnesses, it was not possible for
the accused to have opened attack on the eyewitnesses. It is subnmitted that
after receiving a blow the deceased, as a natural response ran away for his
life. It was not necessary for himto have turned for help towards the

eyew tnesses. For non-recovery of blood stained earth fromthe place where
the attack was first opened, it is subnmitted that the place m ght have been
tranpled by cattle to | eave no trace of blood. So far as non-exanination of
i ndependent witnesses is concerned, it is stated that it is only after the
attack was over that the villagers rushed to the spot on hearing an al arm
rai sed by the eyewi tness. The | earned counsel also severely criticized the
reasoni ng of the High Court that the chappals of the deceased were found
near the courtyard of Atma Si ngh when they woul d have been | eft by the
deceased at the place where he was first attacked. On the question of
unexpl ai ned delay in reporting the FIRto the Magistrate, it is submtted
that the explanation given by the Head Constable, Kapur ‘Singh-that his
vehi cl e had devel oped plug spark problem on the way to Magistrate, ought
to have been believed On the other reasoning of the H gh Court that as the
deceased had died i mediately after the assault, there was no reason to
carry his body to the hospital, it is urged that it was natural for the
father to have carried the body to the hospital, as he would not have known
that there coul d have been no chance of revival of life of his son. It is
al so argued that it was not necessary for the prosecution to explain the
injuries found on the person of the accused Prem Singh as they were very

m nor or superficial injuries and according to doctor would have been even
self-inflicted.

On behal f of conplainant in the appeal, the | earned counsel laid much
enphasis on the statenent of accused Prem Singh in his exam nation under
Section 313 Cr.P.C. wherein he adnmitted the incident to have taken place in
the conpound of Atma Singh. It is argued that the accused took a false plea
that the deceased and one Amarjeet Singh s/o PW Sardara Singh had attacked
hi m wher eupon the villagers rushed to his help and caused injuries to the
deceased. On behal f of the conpl ainant, |earned counsel further argues that
the H gh Court having rejected the defence version of accused Prem Singh
made by himin his statenment under Section 313 of the Code of Crinina
Procedure, ought to have held that story of assault by villagers was fal se.
On his own defence plea the accused Mohan Singh had exceeded the right of
private defence making himliable to be convicted and sentenced under
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Section 304 1PC.

As agai nst accused No. 2, Deepinder Singh, it is argued that since he
acconpani ed accused No. 1 Prem Singh and participated with himin

assaul ting the deceased he shoul d have been convicted under Section 302 or
304 with the aid of Section 34, |PC.

We have heard | earned counsel appearing for Deepinder Singh. It is argued
that there was no notive nor is there evidence against himfor his
conviction with the aid of Section 34, |IPC, Accused No.2 Deepi nder Singh
has been attributed to have caused one injury which is found to be only
skin deep. He did not cause any injury on any vital part of the body of the
deceased.

The evi dence of extra-judicial confession and recovery of weapons was
rightly rejected by the H gh Court. There was no other evidence to hold

t hat Deepi nder Singh had common.intention with the co-accused Prem Singh to
commt nmurder. It is submtted that accused No.2 has rightly been acquitted
on justifiabl e reasons. He has by this tine already suffered i nprisonnent
for six nonths during trial and after his conviction

Havi ng gone through the evidence on record and consi dering the subni ssions
made by the | earned counsel, we have cone to the conclusion that there is
no case made out for this Court to interfere with the judgment of acquitta
passed by the Hi gh /'Court. At sone places, in the inpugned judgnment of
acquittal the reasoning of the H gh Court nmay not be sound but on wei ghing
the total evidence on record, in our considered opinion, the H gh Court
conmitted no error \in acquitting boththe accused. There are severa
infirmties in the prosecution case. The evidence of alleged eyew tnesses
does not inspire confidence. At about 8 O clock in the night, their version
is that they were following the deceased on way to the village. Their
subsequent conduct in not intervening in the attack or rushing to the
village for help is unnatural. Their testinony has rightly been found
unreliable. The entry in the register of the Qut Patient Department of the
hospital, has been found to have been tanpered which supports the defence
case that only in order to prove the presence of the two eye witnesses,

i nterpol ations were made in the hospital records. The delay in recordi ng of
FI R has been expl ained on | ane excuses such as the Head Constabl e carrying
report to the nmagi strate was held up because of the break down of his

not orcycl e and the magi strate was asl eep when he contacted himat his

resi dence. These circunstances clearly indicate that there was no pronpt

| odgi ng of the report of the incident by the two w tnesses PW and PW.
Hence their presence at alleged date and tinme of incident is highly
doubt ful ..

The prosecution is guilty of fabricating false evidence of extra judicia
confession and recovery of the weapons used by the accused. So far as

Deepi nder Si ngh, accused No.2 is concerned, he has been falsely inplicated,
He had no notive of commtting nurder of the deceased. He is alleged to
have caused one sinple injury to the deceased. There is no evidence why he
shoul d join the co-accused in opening a brutal attack on the deceased- ‘The
def ence plea taken by himthat he was falsely inplicated because of sone
pending civil dispute with PW, Sardara Singh concerning use of path,
appears to be pl ausible.

To seek conviction of accused No.1l Prem Singh nuch enphasis has been |aid
on his incul patory statement given under Section 313 of the Code of
Criminal Procedure. This argument advanced on behal f of the conpl ai nant
deserves some serious consideration

By a careful reading of the statement of accused Nol-Prem Si ngh,
(reproduced above) which is recorded during his exam nation under Section
313 of Cr.P.C. his defence plea has to be appreciated. According to him
when he was sitting on a cot in the open conmpound of Atnma Singh, deceased
armed with Takua and Amar Singh (son of Sardara Singh-PW) arned with a
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Dang cane there and attacked himcausing himinjuries. On his raising alarm
nei ghbours rushed and inflicted injuries to the deceased to save the
accused. Thereafter, Prem Singh went to the Cvil Dispensary, Haryana and
got hinmsel f exanmi ned by Dr. Chaman Lal, In the above statenment of accused-
Prem Si ngh gi ven under Section 313, the incul patory part is his adm ssion
of an incident of assault on the deceased in his presence in the conpound
of the house of Atma Singh. The accused has categorically denied to have
attacked the deceased or caused himany injuries. H's specific defence plea
is that in order to save him villagers fromthe nei ghbour rushed and

assaul ted the deceased.

The statenent nade in defence by accused under Section 313, Cr.P.C. can
certainly be taken aid of to lend credence to the evidence |ed by the
prosecution, but only a part of such statenent under Section 313 of the
Code of Crimnal Procedure cannot be nmade the sole basis of his conviction
The I aw on the subject is alnost settled that statenent under Section 313
Cr.P.C. of the accused can either be relied in whole or in part. It may

al so be possible'to rely on the incul patory part of his statement if the
excul patory part infound to be false on the basis of the evidence |ed by
the prosecution See N shi Kant Jha v. State of Bihar, AIR (1969) SC 422.

“I'n this case the excul patory part of the statement in Ex. 6 is not only

i nherently i nmprobabl e but is contradicted by the other evidence. According
to this statenent, the injury which the appellant received was caused by
the appellant’s attenpt to catch hold of the hand of Lal Mhan Sharma to
prevent the attack on the victim This was contradicted by the statenent of
the accused himself under S, 342 Cr.P.C.to the effect that he had received
the injury in a scuffle with a herdsman. The injury found on his body when
he was exani ned by the doctor on-13th Cctober 1961 negatives both these
versions. Neither of these versions accounts for the profuse bl eeding which
led to his washing his clothes and having a bath in the river Patro, the
amount of bl eeding and the washi ng of the bl ood-stains being so

consi derable as to attract the attention of Ram Ki shore Pandey, PW 17 and
aski ng hi m about the cause thereof. The bl eeding was not a sinple one as
his clothes all got stained with blood as also his books, his exercise book
and his belt and shoes. Mire than that the knife which was di scovered on
his person was found to have been stained with bl ood according to the
report of the Chemical Exam ner. According to the post nortemreport this
kni fe could have been the cause of the injuries on the victim In

ci rcunst ances |li ke these there being enough evidence to reject the

excul patory part of the statement of the appellant in Ex, 6 the H gh Court
had acted rightly in accepting the incul patory part and piercing the same
with the other evidence to cone to the conclusion that the appellant was
the person responsible for the crine."

[underlining for enphasis]

In the case in hand, we have agreed with the conclusion of the H gh Court
that the prosecution has failed to prove the genesis of the crine and the
nature of the incident. The version of the all eged eye-w tnesses, the

evi dence of extra judicial confession and recoveries of weapons have been
found to be untrustworthy.

The statenent of accused No. 1 - Prem Singh recorded in his examnation
tinder Section 313 of Cr.P.C, constitutes his defence plea. He stated that
he was attacked by the deceased along with his associ ate whereupon the
vill agers rushed and caused injuries to the deceased. The evi dence | ed by
the prosecution having been rejected by this Court, the defence set up by
accused- Prem Si ngh cannot be di scarded as whol |y i nprobabl e.

The statenent of accused under Section 313 of Cr.P.C, is not a substantive
pi ece of evidence. It can be used for appreciating evidence |ed by the
prosecution to accept or reject it. It is, however, not a substitute for
the evidence of the persecution. As held in the case of N shi Kant (Supra)
by this Court, if the excul patory part of his statement is found to be
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fal se and the evidence led by the prosecution is reliable, the incul patory

part of his statement can be taken aid of to | end assurance to the evidence
of the prosecution. If the prosecution evidence does not inspire confidence
to sustain the conviction of the accused, the incul patory part of his

st at ement under Section 313 of Cr.P.C. cannot be nmade the sole basis of his
convi cti on.

In the present case, the excul patory part of statenent of the accused under
Section 313 of Cr.P.C. in which he stated that he was attacked by the
deceased and his associ ate, whereupon the villagers rushed for his help and
inflicted injuries on the deceased, cannot be outright rejected as false.
The inclupatory part of his statement under Section 313 of Cr.P.C. ,
therefore, to the extent of admi ssion of his presence in the conpound of

At ma Si ngh when the deceased was attacked, cannot form sole basis of his
convi ction.

The alternative subm ssion nade by the | earned counsel on behalf of the
conpl ai.nant that on basis of the statenent of the accused-Prem Si ngh under
Section 313 of Cr.P.C., is liable to be convicted for exceeding his right
of private defence under Section 304 of |PC, cannot be accepted for the
reasons nentioned above.

So far as case agai nst the co-accused-Deepi nder Singh is concerned, since
we have not relied on the evidence of the prosecution that the two co-
accused had nade a/joint assault on the deceased, he cannot be convicted
under Section 302 with the aid of Section 34 |IPC for his alleged common
intention with the co-accused Prem Singh

We thus, find no ground to interfere with the verdict of acquittal passed
by the High Court in favour of both the accused. In the result, we dismss
both the appeal s. Bail-bonds furni shed by the respondent-accused are

di schar ged.




