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ACT:

I ndustrial D sputes Act 1947, Section 2(s.)- 'Wrkman’ -
Who is-Tests for /determination-Ascertainnent of prinmary,
basi ¢ or domi nant nature of duties.

Labour Laws: | Enpl oyee-Recruited as Stenographer-cum
Account ant - Pronoted as Assi stant-Designated "G oup Leader’-
VWet her enpl oyed i n '’ nanagerial’ or ' supervisory’ capacity.

Wrds & Phrases: ' Wirkman' - Meani ng of-Section 2(s.)-
I ndustrial Dispute ,Act 1947.

HEADNOTE

The appellant joined as " a Stenographer-cum Account ant
with the respondent conpany. Subsequently he was pronoted as
Assi stant and continued as such till COctober 1972 when his
services were terminated, The Deputy Comm ssioner, ~Labour
(Adm nistration), referred the dispute to the Labour Court
for adjudication. The respondent-enpl oyer contended that the
appel I ant was not a workman under the Act.

Rejecting the reference, the-Labour court held that
even though the appellant was doing «clerical work, he was
al so doing supervisory and adninistrative work and ot her
work |i ke checking bank reconciliation etc. ~which was not
clerical work and, therefore, he was not a workman but in
fact an officer of the Covenanted Contractual Staff Cadre.

The wit petition filed by the appellant was di sni ssed
in limne.

The appel | ant appealed to this Court.

Al'l owi ng t he appeal

HELD: 1. The appellant was a workman wi thin the meaning
of the expression ‘workman’ as defined ins. 2(s) of the
Industrial Disputes Act. The definition shows that the
person concerned would not cease to be a workman if he
performs some supervisory duties but he nust be a person who
must be engaged in a supervisory capacity. The Labour Court
after rightly holding that primarily the duties of the
appel lant were of a clerical nature msled itself into an
erroneous conclusion by drawing an inpermssible inference
and recorded a perverse finding. The award of the Labour
Court declaring the appell ant not
283
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to be a workman is quashed and set aside. The judgnent of
the Hgh Court also quashed and set aside and the matter
remanded to the Labour Court for A disposal according to
law. [289 F; 286 H, 290 GH

2. The test to be enployed is what was the primary,
basic or dominant nature of duties for which the person
whose status is under enquiry was enployed. A few extra
duties would hardly be relevant to determne his status. The
words |ike "managerial’ or "supervisory’ have to be
understood in their proper connotation and their nere use
shoul d not detract fromthe truth.

[290 E-F1]

3. The conparison between an Assistant and a derk
woul d not nmake the Assistant an officer. Difference in
salary is hardly decisive, nor the designation of a clerk by
itself is decisive. Focus- has to be on the nature of the
duties performed and in'this behalf the Labour Court itself
was of the opinion that primarily for all practical purposes
the duties perfornmed by the appellant were of a clerica
nature. 1289 A-B]

4. Where —an enpl oyee has multifarious duties and the
guestion is raised whether he is a workman or not the Court
must find out what are the primary and basic duties of the
person concerned and if he is incidentally asked to do sone
ot her work, not necessarily in tune with the basic duties,
these additional duties cannot change  the character and
status of the person concerned.

[285 H, 286 A]

In the instant case, the Labour Court |anded itself
into an erroneous conclusion by drawi ng inpernissible
inference from the evidence —and over |ooking the primry
requirenent of the principal and subsidiary duties of the
appel lant. On appreciation of evidence, the Labour Court
itself found that there is not  nuch  dispute that the
appel  ant was doing all the work narrated by the sub-Manager
of the Respondent-conmpany and. nost of this work was just
clerical work. It was also observed that all the duties
perfornmed by the appellant were clerical duties and that the
appel l ant was performng these duties as a clerk, and that
the duties of the appellant were nore or |ess clerical and
at best it can be said that they were perfornmed by an
efficient and experienced clerk

[286 B; D E]

5. The appellant after his promotion in 1966  as
Assi stant was designated as Goup Leader. The Labour Court
drew i nference fromthis fact that the work of G oup Leader
i s undoubtedly mainly supervisory though he is also required
to work hinself, and in view thereof the 'duty of. the
appel | ant becane primarily supervisory. No . doubt  the
appel l ant was working as Goup Leader and therefore, over
and above his work he also supervised the work  of the
persons working in his group. It is erroneous to drawthe
inference that his duties thus became nmainly supervisory.
[286 F-H

In the instant case, the evidence shows that the
appel | ant even as a Group Leader primarily continued to work
and perform the sane duties which have been found to be
clerical but alongwith others in the Goup he also
incidentally | ooked after the work of other nenbers of the
group who were
284
only two in nunmber. It is, therefore, not possible to concur
with the inference A drawn by the Labour Court contrary to
the record that functioning as Goup Leader woul d make the
appel l ant a person employed in supervisory capacity. The
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work distribution anong three persons of a clerical nature
woul d not cease to be clerical because one of the three is
asked to see that all the three of them perforned the duties
efficiently. The reconciliation of bank statenent is one of
the nmost mechanical types of clerical work. [287 G D; H]

Ms. Kirloskar Brothers Ltd. v. Labour Court, (1) 19,6
L.1.C 918 and S.K. Verma v. Mhesh Chandra and Another
[1983] 3 SCR 799 and Ved Prakash Gupta v. Delton Cable India
(P) Ltd., [1984] 2 SCR 569, referred to.

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal No. 2638 of
1980.

Fromthe Judgnment and Order dated 30.1.1980 of the
Bonbay Hi gh Court in Wit Petition No. 2853 of 1979.

N. B. Shetye, R _-Ramachandran and Mikul Midgal for the
Appel | ant

H S. Pari har for the Respondent.

The Judgrment of the Court was delivered by

DESAI, J. The appellant M. Arkal CGovind Raj Rao joined
service with Ms GCiba CGeigy of India Ltd. (enployer for
short) as St enographer-cum Accountant  with effect from
January 18, 1956. On January 1, 1966 he was appointed as
Assistant and continued to render service in that post till
his services cane to be term nated on Cctober 10, 1972. The
termination of service led to an industrial dispute being
rai sed and ultimately the Deputy Conmi ssioner Labour
(Admi nistration). Bonbay made a reference to the Labour
Court at Bonbay for adjudicating upon the industrial dispute
involving the question of the validity and l'egality of the
Order of term nation of service. The reference al so required
the Labour Court to enquire whether the appellant is to be
re-instated with full back wages and continued in service
with effect from October 10, 1972.

Nunmerous prelimnary objections were raised by the
enpl oyer, anongst them being one that the appellant is not a
workman within the nmeaning of  the expression in the
I ndustrial Disputes Act, 1947 (Act for short).

Evidence was led by both the wparties and numerous
docunents were placed on record. On appreciation of evidence
t he Labour

285

Court held that even though the appellant was  doi ng sone
clerical work, he was al so doi ng supervi sory and
adm nistrative work and A other work of checking bank
reconciliation etc. which was not clerical work. and

therefore he was not a workman within the neaning of the
expression in the Act but in fact he was an officer of the
Covenanted Contractual Staff Cadre. Accordingly, “an award
was made rejecting the reference.

The writ petition filed by the appellant in the Bonbay
Hi gh Court was dismissed in limne. Hence this appeal by
speci al | eave.

Broadly accepting the appreciation of evidence and the
finding of facts recorded by the trial court, could it be
said that the conclusion reached by draw ng inpernissible
i nference fromthe evidence would justify a finding that the
appel l ant was not a workman wthin the neaning of the
expression in the Act. The expression 'workman’ is defined
in Section 2(s) of the Act reads as under

"Workman neans any person (including an apprentice)
enployed in any industry to do any skilled or unskilled
manual , supervisory technical or clerical work for hire or
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reward, whether the terns of enploynent be expressed or
inplied and for the purposes of any proceedi ng under this
Act in relation to an industrial dispute, includes any such
person who has been dismi ssed, discharged or retrenched in
connection with, or as a consequence of that dispute or
whose di sm ssal, discharge or retrenchnent has led to that
di spute but does not include any person-

(i) whois subject to the Army Act, 1950 (XLVI of
1950), or the Air Force Act, 1950 (XLV of 1950) or
the Navy (Discipline) Act 1934 (XXXIV of 1934); or

(i) ...

(iii)...

(iv) who, being enployed in a supervisory capacity draw
wages exceeding five hundred rupees nensent or
exercise, either by the nature of the duties
attached to the office or by reason of the powers
vested in him functions mainly of a manageria
nat ure".

VWere an enpl oyee has “nultifurious duties and a
guestion is raised whether he is a workman or soneone ot her
than a workman
286
the Court nust find out what are the primary and basic
duties of the A person concerned and if he is incidentally
asked to do sone other work, may not necessarily be in tune
with the basic duties these additional duties cannot change
the character and status of the person concerned. In other
words, the dom nant purpose of enployment nust be first
taken into consideration and the gloss of sone additiona
duties nust be rejected while determining the status and
character of the person. Appreciation of evidence by Labour
Court cannot be faulted but it Ilanded itself into an
erroneous concl usion by draw ng inperm ssible inference from
the evidence and overlooking the prinmary requirenent of the
princi pal and subsidiary duties of the appellant.

The Labour Court recapitul atedthe documentary evidence
as also the oral evidence of Sitaram the Sub-Manager in the
Fi nance Departnent of the Conpany exam ned on behal f of the
enployer. In para 14 of the award the Court nade ‘a very
i mportant observation that, "there is no rmuch dispute that
Shri Raj Rao (appellant) was doing all the work narrated by
Shri Sitaram Mst of this work, in ny —opinion, was just
clerical work". The Court also referred to some of the
adm ssions made by Shri  Sitaramin his cross-exan nation
which led the Court to observe that all the duties perfornmed
by the appellant were clerical duties and that the appellant
was performng these duties as a clerk. The Court then
concluded that in general, the duties of the appellant
nmentioned by Shri Sitaramwere nore or less clerical and at-
best it can be said that they were perforned by an efficient
and experienced clerk.

The Labour Court then took note of the fact that in
1966 appellant was pronoted as Assistant and that ' he was
designated as Goup Leader. Ex. 16/6 was referred to  as
specifying the duties of the Goup Leader of Group Il. The
Court concluded that the aforenentioned document woul d show
that the appellant was a G oup Leader and that he accepted
that position by putting his initials on the docunment. The
i nference drawn by the Court fromthis docunent is that the
work of Goup Leader 1is wundoubtedly nmainly supervisory
though he is also required to work hinself. However, in the
view of the Labour Court at this stage the duty of the
appel | ant becarme primarily supervisory. Wile it 1is true
that the appel lant was working as Goup Leader and,
therefore, over and above his work be supervised the work of
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persons working in his group, it is erroneous also to draw
the inference that his duties becane nmainly supervisory.

287

The definition of the expression workman herein before
extracted clearly shows that the person concerned woul d not
cease to be a workman if he performs some supervisory duties
but he nust be a person who nust be engaged in a supervisory
capacity. Even as a Goup Leader of Goup Il, the evidence
produced would show that primarily he continued to work and
performthe same duties which have been found to be clerica
but along wth others in the group he also incidentally
| ooked after the work of other nenbers of the group who were
only two in nunmber. It is, therefore, not possible to concur
with the inference drawn by the Labour Court contrary to the
record that while functioning as Goup Leader of Goup Il
even though appellant was perfornming his clerical duty the
i nci dental supervisory duties performed by him would make
the appel lLant a person enpl oyed in supervisory capacity. Let
it be recalled that in Goup Il over and above the
appel | ant', there were only two other persons, nanely, Shr
Swam and- Shri Sawant. The distinction drawn between the
duties performed by Swami and Sawant and that of the
appel l ant was that as Goup Leader the appellant was to
ensure That the work allotted to the Goup is conpleted
within the scheduled tinme. In other words, work distribution
among three persons of a clerical nature would not cease to
be clerical because one of the three is asked to see that
all the three of ‘themperformed the duties efficiently to
conpl ete the task. The Labour Court conpletely msled itself
and observed that since then'the duties of the appell ant
becanme supervisory.

The Labour Court then proceeded to exam ne  another
circunstance to determine the status of -the appellant. It
was subnitted on behalf of the enployer that the appell ant
had also to do the work of _preparing bank reconciliation
statenments. It was observed that  the reconciliation of
statenments cannot be regarded as skilled or unskilled,
manual or clerical but one requiring creativeness,
i magi nati on and application of mind and therefore, any one
doi ng such work would not be a workman. ~This approach
betrays lack of understanding of what constitutes bank
reconciliation statenents. Wien a party opens an account, it
goes on nmaeking credits and withdrawal s. The bank naintains a
recurring account. The party opening the account for -its
conti nuous watch nay open a correspondi ng account” on its own
books. In order to see that there are no errors in credits
and w thdrawal s and the balance is drawn at regular
intervals, reconciliation of figures in the accounts of both

the parties is undertaken. This is one of the  nost
nmechani cal types of

288

clerical work. However, the Labour Court fell into an error
when A after taking note of the fact that the appellant was
asked to prepare banks reconciliation statenents, | ooked

into the decisionin Ms Kirloskar Brothers Ltd. v. Labour
Court, (l) wherein preparation of budgetary statenents was
regarded as work requiring creativeness, and the Labour
Court after referring to that judgnment of budgetary
statenment applied it to the case of a man who had nothing to
do with preparation of budgetary statenents but nmerely to do
the wholly nmechani cal work of bank’s reconciliation
statenments and recorded a wholly perverse conclusion. This
is a serious error apparent on the face of the record
commtted by the Labour Court which has influenced our
t hi nki ng.
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The Labour Court in para 25 of its decision observed
that there are numerous docunents which positively show that
the appellant was performing supervisory and admi nistrative
duties. A nunber of letters were produced by the enployer to
show that the appellant was doing sone adm nistrative work
such as putting up indent for printed stationery which bears
the endorsenent that the appellant requested his three
col | eagues Shri  Sawant, Shri Khedhar and Shri Pradhan to
give their requirenents to him If the departnent collects
the details fromevery enployee working in the departnent
and one of them undertakes the sanme, it hardly nakes any
difference, in the status and character of the enployee.
There are other letters especially Ex. 16/33 to 16/38 by
which the appellant had directed other clerks to take note
of certain docunments and report themto him This cannot be
said to be either managerial or supervisory function but in
fact clerical in as much as he as part of his duty asked
other clerks to take note of |certain circulars and return
the docunents to himbecause that was part of his duty.
Firmreliance appears to have been placed on letter Ex.
16/ 31 which purports to be an extract of the minutes of the
neeting of Board of Directors dated June 2, 1970, The
appel  ant made an endorsement on this extract and requested
ot her colleagues to take note of the same. This is the work
of the clerk attached  to the departnent connected wth
neeting of the board. There are sinmilar other docurments but
in our opinion they would hardly support the case of the
enpl oyer at all

It was next urged before the Labour Court that the
benefit received by the officers and clerks materially
di ffer. The Labour
(1) 1976 L.I.C.918.

289

Court has drawn up a chart in para 30 of its award. The
chart has left us guessing and we fail to appreciate how the
conpari son between an Assistant and a Cerk would nake the
assistant an officer. Difference in salary is hardly
decisive, nor the designation of a clerk by Jitself is
deci sive. Focus has to be on the nature of the /duties
performed and in this behalf the Labour Court itself was of
the opinion that primarily for all —practical purposes the
duties performed by the appellant were of a clerical nature.

Lastly it was submtted that the appellant bel onged to
what is called Covenantal Contractual Staff Cadre. The
expression 'covenated” has an inperial flavour such as
covenanted civil service. This snall conpany seens to have
adopted a nomenclature which was prestigious under the
British Rule. Cerks and Assistants could hardly be el evated
to the rank of officer by being mscalled covenanted
contractual staff cadre. These hi gh-soundi ng nonencl at ur es
are adopted not only to inflate the ego of the enployer but
primarily for avoiding the application of the Act. They
apart from being ms- Jleading are not in tune with free
India’s Constitution culture. We remain uni npressed by these
hi gh soundi ng | abel s.

Havi ng examined in neticulous details the award of the
Labour Court we are satisfied that the Tribunal after
rightly holding that primarily the duties of the appell ant
are of a clerical nature misled itself into an erroneous
concl usi on by drawi ng an imperm ssible inference and
recorded a finding which we regret to style as perverse. In
fact, the Labour Court ignored the correct perspective in
eval uating the evidence viz., that when prinmary or basic
duties of a person are shown to be clerical but some stray
assignments are nmade to create confusion, the gloss has to
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be renbved to pursue the reality and that is all what we
have done. The appellant was undoubtedly a workman with the
nmeani ng of the expression of the Act.

Before we conclude we nust refer to two decisions on
whi ch reliance was placed on behal f of the appellant. In S. K
Verma v. Mahesh Chandra and Another(l), this Court exam ned
whet her a Devel opnent O ficer enployed by the Life Insurance
Corporation is a wor kman within the neaning of the
expression in the Act. After referring to the multifarious
duties assigned to a Development O ficer, this Court
concl uded that the principal duty of the appellant in that
(1) [1983] 3 S.C R 799.

290

case appeared to be to organise and devel op the busi ness of
t he Corporation in an area allotted to himand for that
purpose to recruit active and reliable agents and to train
themto canvass new business and to render best service to
pol i cy-hol ders. Even though the Developnent Oficer had
power to ‘recruit agents and supervise their work yet his
duties were held to be primarily clerical. The contention
that it was adnministrative or managerial was rejected. The
case before wus is much stronger than that of a Devel opment
Oficer.

In Ved Prakash Gupta v. Delton Cable India (P) Ltd. (")
it was contended that the appellant was not a workman. This
Court after taking note of the fact that  the work of the
appel l ant consisted of |ooking after the security of the
factory and its property by deputing watchmen working under
himto work at the factory gate or sending themto watch
towers or around the factory or to acconpany visitors to the
factory and nmking entries in the visitors’ -register as
regards the visitors and in the concerned registers as
regards materials entering or going out of the prenises of
the factory held that it would not make the nature of duties
either managerial or supervisory. \Vat to say of the
appel lant in the present appeal whois an Assistant.

The test that one nust enploy in such a case is what
was the primary, basic or dominant nature of duties for
whi ch the person whose status is under enquiry was enpl oyed.
A few extra duties would hardly be relevant to determne his
status. The words |ike managerial or supervisory have to be
understood in their proper connotation and their nere use
shoul d not detract fromthe truth.

Accordingly, the appeal succeeds and is allowed and the
award of the Labour Court declaring the appellant not-to be
a workman i s quashed and set aside. The judgment of the Hi gh
Court is also quashed and set aside. The matter is remanded
to the Labour Court for disposal according to law . The
Labour Court nust dispose of the matter within a period of
three nonths fromtoday and it shall not entertain any nore
prelimnary objections even if raised, on behalf  of the
enpl oyer.

(1) [1984] S.C.C 569.
291

The enpl oyer shall pay salary for a period of six
nonths at the rate of last pay drawn by the appellant and
the acceptance of it A wuld be without prejudice to any
contention on either side. The respondent, enployer shal
al so pay the cost of the appellant which is quantified at
Rs. 3, 000.

AP.J Appeal all owed.
292




