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CASE NO. :
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PETI TI ONER
CHENNA BOYANNA KRI SHNA YADAV

RESPONDENT:
STATE OF MAHARASHTRA & ANR.

DATE OF JUDGVENT: 08/12/2006

BENCH
K. G BALAKRI SHNAN & D. K. JAIN

JUDGVENT:
JUDGMENT
(Arising out of S.L.P.(Crimnal) No. 1358 of 2006)

D. K. JAIN, J.:

Leave granted
2. The challenge in this appeal is to Order dated
19. 9. 2005 passed by alearned Single Judge of the Hi gh
Court of Judicature at Bonbay, rejecting the second bai
application preferred by the appellant under Section 439
of the Code of Crimnal Procedure, 1973 (for short 'the
Code’ ).
3. The appel |l ant is an Advocate by profession. In the
year 1994 he was el ected as a Menber of the Legislative
Assenbly of the State of Andhra Pradesh. Till the year
1998 he was a M nister in the Andhra Pradesh
CGovernment. |In the year 1999 he was again elected as a
Menber of the Legislative Assenbly. Between the period
from Cctober, 1999 to Novenber, 2001 he was again a
M ni ster hol di ng various portfolios.
4. One Abdul Karim Ladsab Tel gi- (hereinafter referred
to as "Telgi’') was arrested and proceeded agai nst for
al | eged commi ssion of offences of printing and
di stributing counterfeit stanps/papers on a very-large
scale. During investigations, stanps/papers worth
Rs. 2,128 crores were seized. A second search on
11.1.2003 at one of the prem ses occupi ed by Tel gi
conducted by the Special Investigating Team resulted in
the recovery of a micro audi o cassette. The said cassette
contai ned recordi ng of alleged conversation between the
appel l ant and Telgi. The date mentioned on the said
cassette is 16.1.1998. On an analysis of the voice
sampl es of the appellant, the Forensic Laboratory opined
that the voice recorded in the said cassette was that of
the appel |l ant.
5. The case of the prosecution, based on the cassette,
is that in the year 1998 the appellant was involved in the
ki dnappi ng of two enpl oyees of Telgi, namely, Abdu
Wahi d and Sadashi va. He demanded a ransom of Rs.2
crores fromTelgi for their release. A deal materialised
and as a result thereof the appellant cane closer to Tel gi
The friendship between the appellant and Telg
bl ossonmed and as a result wherefor, the appellant
rendered active support and help to Telgi in his alleged
unl awful activities of Organised Crine Syndicate in the
State of Andhra Pradesh relating to printing of counterfeit
stanps and ot her docunents and sal e thereof. The
all egation, in short, is that the appellant received huge
amounts of nmoney fromtime to time fromthe O gani sed
Crime Syndicate, headed by Telgi, and in return, being
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an influential political person, provided a protective
unbrella to the Organised Crime Syndicate in carrying

out unlawful activities in the State of Andhra Pradesh,
and thus, knowingly facilitated and abetted the

conmi ssion of an Organised Crinme by the Syndicate of
Tel gi .

6. I nvestigations were initiated by a Specia

I nvestigation Team of the Munbai Police but later on

i nvestigation of the case, along with other 47 cases, was
transferred by this Court to the Central Bureau of
Investigation. As a result of the investigations, a case
was regi stered agai nst the appell ant under Sections
120(B), 255, 256, 257, 258, 259, 263(A), 420, 467, 468,
471, 472, 473, 474, 475, 476 and 34 of the Indian Pena
Code. A case was al so registered under the provisions of
Section 63(a) and 63(b) of the Bonbay Stanps Act, 1958.
Subsequently, Sections 3 and 24 of the Maharashtra
Control of Organized Crinmes Act, 1999 (hereinafter
referred to as ' MCOCA') were also invoked. Against sone
of the accused, including the appellant, comm ssion of

of fences under Sections 7 and 13(i)(d) of the Prevention of
Corruption Act, 1988 were al so al |l eged.

7. The appel | ant ‘'was arrested on 6.9.2003 and was
remanded to police custody. Since 26.9.2003 he is in
judicial custody. /The charge-sheet canme to be filed on
29.12.2003. Subsequently sone nore charge-sheets

were filed and finally a suppl enentary charge-sheet was
filed by the CBI on 26.7.2005. Al these charge-sheets
were consol idated into one.

8. Appel lant’s first application for bail was rejected by
the H gh Court on 6.8.2004. As noted above his second
bai | application has been rejected by the inmpugned order
Taki ng into consideration statements of sone of the

wi t nesses and the said tape recorded conversation

bet ween the appellant and Telgi, the learned Judge has
cone to the conclusion that, prima facie, there is materia
on record to show that the appellant had know edge

about the continuing organi sed crine of printing and
selling of fake stanps; and he provided protection to
continuing activities of sale of the fake stanps w th the
know edge or having reason to believe that he was

engaged in assisting Oganised Crime Syndicate of Tel gi
Thus, the | earned Judge has cone to the conclusion that
the appell ant abetted the comi ssion of organised

crines.

9. M. Uresh U. Lalit, |earned senior counse
appearing for the appellant, has submtted that on the
basis of the material on record, including the statenents
of the four witnesses, referred to in the inpugned order
no i nference can be drawn that the appellant was a party
to conspiracy or had abetted comn ssion or facilitation of
the crime with which Telgi or other co-accused were
associated. It is urged that the allegation of demand of
ransom of Rs.2 crores by the appellant from Tel gi has no
nexus with the principal offence alleged under MCOCA
Drawi ng support fromthe decision of this Court in
Ranjitsing Brahnmgjeetsing Sharma vs. State of

Maharashtra & Anr. , wherein various provisions of

MCOCA, particularly the definition of the word "abet"
contained in Section 2(1)(a) have been consi dered,

| ear ned counsel has contended that even if prosecution
version is taken on its face value, the appellant’s alleged
association with Telgi would not bring his case within the
ambit of Section 3(2) and at best only Section 24 of
MCOCA may be attracted. 1t is urged that the maxi mum
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puni shnment provi ded under Section 24 of MCOCA bei ng

three years’ rigorous inprisonnment and the appell ant
havi ng al ready been in judicial custody for nore than
three years, he is entitled to be enlarged on bail. Learned
counsel has al so pointed out that at |east three co-
accused, nanely, R S. Sharma, Mhammad Chand

Mul ani and Babanrao Tukaram Ranj ane, agai nst whom

much nore evidence is avail able, have al ready been

enl arged on bail by this Court.

10. M. Sushil Kumar, |earned senior counsel appearing
for the respondents, while opposing the bail to the
appel l ant, has submtted that there is enough evidence

on record to show that the appellant had abetted the said
organi sed activity. Learned counsel has contended that
the allegation regarding kidnapping of two men bel ongi ng
to Tel gi and demandi ng ransom cannot be ternmed as
anti-thesis to the prosecution case and in fact the said
act on the part of the appellant was the beginning of his
association with Telgi which ultinmately bl ossoned into
close relationship with Tel gi, which led the appellant to
actively support the Organised Crinme Syndicate of Telg
and in return he received |l arge anounts from him

11. The consi derations which normally weigh with the
court in granting bail in non-bailable offences have been
explained by this Court in State vs. Capt. Jagjit Singh
and GQurcharan Singh vs. State (Del hi Adm.) - and

recently in Jayendra Saraswat hi Swamnigal vs. State

of Tami| Nadu , which are:

"\ 005t he nature and seriousness of the of fence;

the character of the evidence; circunstances

which are peculiar to the accused; a

reasonabl e possibility of the presence of the

accused not being secured at the trial;

reasonabl e apprehensi on of w tnesses being

tanmpered with; the larger interest of the public

or the State and other simlar factors which

may be relevant in the facts and

ci rcunst ances of the case."

12. However, as the provisions of MCOCA have been
i nvoked in the instant case in addition to the afore-
mentioned broad principles, the linmtations inposed in
the provisions contained in sub-section (4) of Section 21
of MCOCA cannot be | ost sight of while dealing with the
application for grant of bail. The relevant provision reads
as under:
"(1) \ 005 \ 005 \ 005
(2) \ 005 \ 005 \ 005
(3) \ 005 \ 005 \ 005
(4) Not wi t hst andi ng anything contained in
the Code, no person accused of an
of fence puni shabl e under this Act shall, if
in custody, be released on bail or on his
own bond, unless \026
(a) the Public Prosecutor has been given
an opportunity to oppose the
application of such rel ease; and
(b) where the Public Prosecutor opposes
the application, the Court is satisfied
that there are reasonable grounds for
believing that he is not guilty of such
of fence and that he is not likely to
conmit any offence while on bail
(5) \ 005 \ 005 \ 005
(6) \ 005 \ 005 \ 005
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(7) \005 \005  \005"

13. It is plain froma bare reading of the non-obstante
clause in the sub-section that the power to grant bail by
the H gh Court or Court of Sessions is not only subject to
the limtations inmposed by Section 439 of the Code but is
al so subject to the limtations placed by Section 21(4) of
MCOCA.  Apart fromthe grant of opportunity to the

Public Prosecutor, the other twin conditions are: the

sati sfaction of the court that there are reasonable
grounds for believing that the accused is not guilty of the
al l eged of fence and that he is not likely to commit any

of fence while on bail. The conditions are cumul ative and
not alternative. The satisfaction contenplated regarding
the accused being not guilty has to be based on
reasonabl e grounds. The expressi on "reasonabl e

grounds" neans sonething nore than prim facie

grounds. It contenpl ates substantial probable causes for
bel i eving that the accused is not guilty of the alleged

of fence. ' The reasonabl e bel ief contenplated in the
provi si ons requires existence of such facts and
circunstances as are sufficient in thenselves to justify
satisfaction that theaccused is not guilty of the alleged
of fence. Thus, recording of findings under the said
provision is a sine qua non for granting bail under

MCOCA.

14. In R B. Sharma’s case (supra), construing the said
provi si on sonewhat |iberally, S.B. Sinha, J. speaking for
a three-Judge Bench observed thus: -

"43. Section 21(4) of MCOCA does not make

any distinction between -an offence which

entails punishnment of life inprisonnment and

an inmprisonnent for a year or two. |t does not

provide that even in case a person renains

behi nd the bars for a period exceeding three

years, although his involvenent may be in

terms of Section 24 of the Act, the court is

prohi bited to enlarge himon bail.  Each case,

therefore, nust be considered on its own facts.

The question as to whether he is involved in

the conmi ssion of organised crime or abetnment

thereof nust be judged objectivel y\ 005"

"44. The wordi ng of Section 21(4), in our

opi nion, does not |lead to the conclusion that

the court must arrive at a positive findingthat

the applicant for bail has not conmitted an

of fence under the Act. |If such a construction is

pl aced, the court intending to grant bail nust

arrive at a finding that the applicant has not

comm tted such an offence. |In such an event,

it will be inpossible for the prosecution to

obtain a judgment of conviction of the

applicant. Such cannot be the intention of the

| egi sl ature. Section 21(4) of MCOCA, therefore,

nust be construed reasonably. It nust be so

construed that the court is able to maintain a

del i cate bal ance between a judgnment of

acqui ttal and conviction and an order granting

bai |l nuch before commencenent of trial

Simlarly, the court will be required to record a
finding as to the possibility of his commtting a
crime after grant of bail. However, such an

offence in future nust be an of fence under the
Act and not any other offence. Since it is
difficult to predict the future conduct of an
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accused, the court must necessarily consider
this aspect of the matter having regard to the
ant ecedents of the accused, his propensities

and the nature and nmanner in which he is

all eged to have comrmitted the offence.”

"46. The duty of the court at this stage is not to
wei gh the evidence neticulously but to arrive

at a finding on the basis of broad probabilities.
However, while dealing with a special statute

i ke MCOCA having regard to the provisions
contai ned in sub-section (4) of Section 21 of
the Act, the court may have to probe into the
matter deeper so as to enable it to arrive at a
finding that the materials collected agai nst the
accused during the investigation may not

justify a judgment of conviction. The findings
recorded by the court while granting or

refusing bail undoubtedly woul d be tentative in
nature, which nmay not have any bearing on the
nerit of the case and the trial court woul d,
thus, be free to decide the case on the basis of
evi dence adduced at the trial, w thout in any
manner bei ng prejudi ced thereby."

15. Bearing in/mnd the above broad principles, we nmay
now consi der the nmerits of the appeal
16. At this stage, it is neither necessary nor desirable to

wei gh the evidence neticulously to arrive at a positive
finding as to whether or not theappellant has conmitted

of fences under Section 3(2) or Section 24 of MCOCA

What is to be seen is whether there is a reasonable

ground for believing that the appellant is not guilty of the
two of fences, he has been charged wi th, and further that

he is not likely to conmit an of fence under MCOCA while

on bail. As noted above, the circunstance which has

wei ghed with the H gh Court to conclude that the

appel | ant had the know edge of O ganised Crine

Syndi cate of Telgi, printing fake stanps etc. and these
were being sold under the protection of the appellant and
hence he had abetted an organised crime, is the alleged
conversation between himand Tel gi in January, 1998,

after the kidnapping incident. |In our view, the alleged
conversation may show appellant’s acquai ntance with

Tel gi but may not per se be sufficient to prove appellant’s
direct role with the conmi ssion of an organized crine by
Tel gi, to bring home an offence of abetnment inthe

conmi ssion of organized crime falling within the ambit of
Section 3(2) of MCOCA and/or that he had rendered any

hel p or support in the comi ssion of an organi zed crine
whet her before or after the conmi ssion of such offence by

a menber of an organi zed crime syndicate or had

abstai ned fromtaking | awmful measures under MCOCA

thus, falling within the purview of Section 24 of MCOCA

It is true that when the gravity of the offence alleged is
severe, nmere period of incarceration or the fact that the
trial is not likely to be concluded in the near future either
by itself or conjointly may not entitle the accused to be
enl arged on bail. Nevertheless, both these factors may

al so be taken into consideration while deciding the
guestion of grant of bail

17. Havi ng regard to the afore-nentioned

circunstances, particularly the role attributed to the
appel lant in the charge-sheet, we are of the viewthat it is
a fit case for grant of bail to the appellant.

18. Consequently, the appeal is allowed and the order
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passed by the High Court is set aside. It is directed that
the appellant shall be enlarged on bail on his furnishing

a personal bond in the sumof Rs.5 |lakhs with two

sureties, each in the like anmount to the satisfaction of the
Speci al Court, Pune. He shall also remain bound by al

the conditions as stipulated in Section 438(2) of the

Code. The appellant shall also surrender his passport, if
any, before the Special Court, Pune.

19. It goes without saying that aforenoted observations
on the nerits of the material collected by the prosecution
are tentative, only for the purpose of this appeal, and
shal | not be taken as an expression of final opinion on

the nerits of the case




