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ACT:

I ndian Penal Code, 1860 (Act 45 of 1860), ss. 120B, 196(2)
and 409-Oficer authorised his clerk to receive and di sburse
noneys- Moneys not « paid to persons concerned-Clerk admits
receipt but alleges handing over to officer-Value of
adm ssi on-Bot h charged for conspiracy and crimnal breach of
trust-Oficer acquitted-1f clerk could be convicted for
crimnal breach of trust-Sanction not obtained-1f conviction
for crimnal breach of trust vitiated

HEADNOTE:

J had authorised the appellant -a clerk wunder  him to
wi t hdraw noneys from Bank for paynents to different persons.
J, discovering that the noneys were not paid to persons
concerned, |odged a report. The appellant admitted to have
withdrawmn the noneys, but stated that he had handed them
over to J, and made entries in the register show ng
di sbursement at J s instance, and J had initiated them J
was charged under s. 409 and the appel |l ant-under ss.~ 409,
465, 477A and 120-B I.P.C. The Trial Court - convicted both
under ss. 120-B and 409 but the Sessions Judge acquitted J
and convicted the appellant under s. 409 only. The _ Hi gh
Court, too, mmintained the appellant’s conviction holding
that the noneys having been admittedly received by the
appel l ant, the burden of proof was upon himto show what he
had done wth themand there being no evidence that he
handed them over to J, except his bare allegation he had
failed to discharge that burden. |In appeal to this Court,
the appel l ant contended that (i) the case pr oceeded
erroneously as if the appellant had to prove his case beyond
reasonabl e doubt that he had handed over the noneys to J and
a reasonabl e doubt coul d have been raised in the prosecution
evidence if the docunent called for by the appellant had
been produced and his application for their production had
not been rejected; (ii) it was not his duty as a clerk to
receive these noneys and that he had only received them at
the instance of J; (iii) the charge as to crininal breach of
trust against the appellant and J being one under s. 409
read with s. 120-B and there being no charge under s. 409
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sinmplicitor a conviction under s. 409 only was not valid,;
(iv) the trial suffered frommsjoinder of charges in that
there were six itens of noneys in respect of which_
nm sappropriation was all eged and three entries in respect of
which falsification of accounts was charged against the
appel l ant; and (v) though he was charged under s. 120-B and
s. 477-A no sanction tinder s. 196-A(2) of the Crimnal
Procedure Code was obtained and, therefore, the entire tria
was vitiated.

HELD: The appeal nust be di sm ssed.

(i)There was no question of the appellant raising any
reasonable doubt in viewof his admission that he had
received the noneys. There was no substance in the
contention that iif the docunents had been produced the
appel l ant could have nade out a reasonably probable case
that he had handed over the noneys to J. [444A-B]

(ii)There was evidence that the appellant not only used to
recei ve: noneys but also used to disburse them \hether it
was done by himas part of his duties would clearly be a
matter of evidence, which cannot be gone into in this Court
as it was not raised in the H gh Court. J

440

aut horised the appellant to draw and receive the noneys in
guestion far the express purpose of paynent to different
parties. There was, therefore, entrustnent to the appellant
of the said nobneys for -an express purpose. [444D, F]

Budha Lal v. State of Rajasthan, Cr. A No. 156 of 1962
deci ded on 27th January[1965], referred to.

(iii)lf the charge of conspiracy to conmit ' crimna
breach of trust is followed by a substantive charge of
crimnal breach of trust in-pursuance of such - conspiracy
there is nothing to prevent the court convicting an  accused
under the second charge even if the prosecution fails to
establish conspiracy. 1In any event, there was no prejudice
caused to himas he was aware that there was a substantive
charge under s. 409 against him [444H 445B]

Ki zhakkeppal lik Mosa v. State, A l.R 1963 Kerala 68,
di sapproved.

Wllie Slaney v. State of Madhya Pradesh, [1955] 2 'S.C.R
1140, referred to.

(iv)The appellant did not at -any - earlier stage take
objection to the charges under ss. 409 and 477-A on - the
ground that he was likely to be enbarrassed in his defence.
He has also not shown that any prejudice was caused to him
and that being so this contention also nust-fail. [445D

(v) Though the charge under s. 120-B required sanction no
such sanction was necessary in respect of the charge under
s. 409. At the nost, therefore, it can be argued that the
Magi strate took illegal cognizance of the charge under s.
120-B as s. 196(2) prohibits entertainment of certain /kinds
of conplaints for conspiracy punishable wunder <s.  120-D
wi t hout the required sanction. The absence of sanction does
not prevent the court from proceeding with the trial if the
conplaint also charges a co-conspirator of the principal
offence commtted in pursuance of the conspiracy or for
abat ement by himof any such of fence committed by one of the
conspirators under s. 109 of the Penal Code. The fact that
sanction was not obtained in respect of the conplaint under
s. 120-B did not vitiate the trial on the substantive charge
under s. 409. No prejudice could be said to have resulted
in view of the appellant’s confession. [447C F]

Abdul Man v. The King, A l.R 1951 Pat. 513, GCovindram
Sunder Das v. Enperor, A |l.R 1942 Sind. 63 and N baram
Chandra Bhattacharyya v. Emperor, A I.R 1929 Cal. 754,
referred to.
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Sukumar Chatterjee v. Msizuddin Ahned, 25 C WN. 357. Syed
Yawar Bhakat v. Enperor, 44 CWN. 474, Ram Pat v. Enperor,
(1962) 64 P.L 'R 519 and Mohd. Bachal Abdulla v. The
Emperor, A l.R 1934 Sind. 4, approved.

JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTI ON: Crimnal Appeal No. 116 of
1964.

Appeal by special l|eave fromthe judgment and order dated
December 20, 1963 of the Punjab H gh Court in Crimnal Revi-
sion No. 824 of 1963.

K. Bal dev Mehta, G D. Gupta and Indu Sani, for the appel-

I ant.

Bi kranjit Mahajan and R N. Sacht hey, for the respondent.
441

The Judgnent of the Court was delivered by

Shelat, J. In 1961 Ravi Datt Joshi was the Assistant
District Inspector of Schools at Kanal and the appellant was
then working under, himas a clerk. Between March to
December 1961, Joshi —authorised the appellant to draw
certain ampunts from the State Bank of India, Karnal
Accordingly, on Mrch 11, 1961, the appellant drew Rs.
979.12 for paynent toMs. Joti Pershad Gupta & Sons. On
March 31, 1961, he drew a further sum of Rs.. 1449.38 out of
which Rs. 1404 were to be paid to the Indian Red Cross
Soci ety. He made ‘an entry in the cash book showing as if
that ampunt was paid to the said Society and got that entry
initialled by Joshi.  On July 3, 1961, he encashed a bil
for Rs. 424, the anpbunt being payable to two ‘teachers,
I shwar Datt and Chand Ram The appellant nmade an entry in
the acquittance roll showing as if he had paid Rs. 200 to
Chand Ram On Novenber 15, 1961 he received Rs. 281.15 in
respect of arrears of salary of one teacher, Harbhajan Kaur
and on Decenber 2, 1961, he received Rs. 42.66 and Rs. @ 494,
the first anount being the, salary of Ram Sarup, another
teacher and the other as contingent fund payable to the
staff. None of these anounts was paid to any of the
af oresai d persons for paynent to whomthey were received by
hi m Ohn Ms. Joti Pershad Gupta & Sons conplaining to
Joshi that the ampbunt due to them was not paid, Joshi | ooked
into the matter and finding that that amunt and ot her
amounts were enbezzled, he | odged a conplaint before the
Police. The police thereupon registered a case under s. 409
agai nst the appellant and under ss. 409, 465, 477-A and s.
120-B of the Penal Code against Joshi. The trial Magistrate
convicted Joshi and the appellant under s. 120-B and under
s. 409 for crimnal breach of trust in respect of Rs.
3414.53 and also wunder s. 477-A and awarded different
sent ences and fines directing the sentences to run
concurrently. In appeal, the Additional Sessions @ Judge
acquitted Joshi of all the charges. He also acquitted the
appel I ant on charges under s. 120-B and s. 477-A but upheld
his conviction under s. 409. The appellant filed a revision
in the H gh Court where he conceded that the aforesaid
amounts were received by himfromthe Bank but pleaded that
he had handed themover to Joshi and that it was Joshi’s
duty to disburse those anpbunts and to mmintain accounts as
Joshi was incharge of the office. The High Court held that
the said noneys having been admttedly received by the
appel l ant, the burden of proof was upon himto show what he
had done wth them that there being no evidence that he
handed them over to Joshi except his bare allegation, the
appellant had failed to discharge the burden and was,
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therefore, rightly convicted under s. 409. The Hi gh Court
relied upon the evidence of Sukhm nder Singh, the District
I nspector of Schools that the appellant had confessed before
hi m t hat

442

out of the said sumof Rs. 3414-53 he had m sappropriated
Rs. 2500 and that Joshi had m sappropriated the bal ance of
Rs. 979 and that the appellant was prepared to deposit the
amount of Rs. 2500. The evidence of the District Inspector
of Schools also was relied upon as showing that when
appr oached f or payment, the appel | ant had fal sely
represented to Ms. Joti Pershad Gupta & Sons and the
Assistant Secretary of the Red Cross Society that he had
remtted to themthe two anounts payable to them

Before the High Court, the appellant contended that the
trial suffered from mi sjoinder of charges, that Joshi being
the draw ng and disbursing officer, it was he and not the
appel | ant who was responsible for the said m sappropriation

that he had appliedto the -trial Mgistrate for production
of certai'n docunents, that those documents were not produced
and that he was prejudi ced by the said non-production as he
could have shown fromthose docunents that he had handed
over the said anpbunts to Joshi as Joshi was the officer
responsi ble for disbursenments. The H gh Court rejected
these contentions and on nerits accepted the finding both of
the Magistrate and the Additional Sessions Judge that the
appel | ant had mi sappropriated the said ambunts and di sni ssed
the revision. Hence this appeal by special |eave.

M. Mehta for the appellant first contended that the High
Court erred in proceeding with the, case as if the appell ant
had to prove his case beyond reasonabl e doubt that he had
handed over the said noneys to Joshi. ~ In support of his
contention he relied upon Wolmngton v. The Director of
Public Prosecutions(1l) and argued that if the appellant
could show that his case was reasonably probable and could
cast a doubt on the prosecution case that would be enough to
entitle himto the benefit of reasonable doubt. There was,
however, no question of the appellant raising any reasonabl e
doubt in view of (a) his adm ssion that he had received the
said noneys, (b) the evidence of the District |Inspector of
School s that he had confessed before him of havi ng m sappro-
priated Rs. 2500 at |east and was prepared to deposit the
sai d amount, and (c) the wevidence as to his fal se
representations to Ms. Joti Perhad Gupta & Sons and the
Assi stant Secretary of the Red Cross Soci ety that nobneys due
to them had already been renitted. But the argument of M.
Mehta was ’'that he could have raised a doubt on the
prosecution evidence if the docunents called for by the
appel l ant had been produced and his application for their
producti on had not been rejected.

In his statenent under s. 342 of the Code of Criminal Pro-
cedure the appellant admtted that he had drawmn the said
amounts fromthe Bank. H's case, however, was that he did
so on Joshi

(1)[1935] A & 462.
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authorising himto do so and that he had handed them over to
Joshi . He pleaded that he had nade entries in the

remttance transfer register showi ng di sbursenent of these
amounts but those entries were nmade by himat the instance
of Joshi and Joshi had initialled those entries. The
argunent was that in order to prove his case the production
of the said docunents was necessary.

The appellant had called for five docunents, viz., (1) A
Meno dated June 27, 1960 fromthe Secretary to the Finance
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Departnment to all heads of Departnents showing that it was
the. head of office, i.e., Joshi, who was responsible for

di sbursenment, (2) Instructions issued in 1962 according to
which a clerk could nake disbursenent only if he had
furnished security of Rs. 600, (3) the Bill book which
withess Des Raj admtted was nmaintained and which if
produced woul d have shown that the appellant had handed over
the said noneys to Joshi, (4) the remttance transfer
register admitted by the District Inspector of Schools could
be found in the office, and (5) the sub-voucher for Rs. 494
which the District Inspector assured the trial Mgistrate he
woul d send for but failed to produce. Regarding itemNo. 1
a copy of the Menmob was in fact filed in the court -and
admitted in evidence. For the rest of the items, the tria

Magi strate passed an order directing the prosecuting police
inspector to nmake a report.. On Decenber 29, 1962, the
officer nmade the report-that there was no bill book, i.e.
item No. 3, that itemMNo. 4, the remttance transfer
regi ster 'was part of the record of the Assistant District
I nspector’ s office and that the same could be found there

and that the sub-voucher item No. 5 was not traceabl e. No
grievance renmained in respect of itenms 1 and 2 as a copy of
the said Menb was adm tted i n evidence. Therefore, there

woul d be no dispute that Joshi was the disbursing authority.
But in view of the extra judicial confession nmade by the
appel l ant that he had in fact msappropriated Rs. 2500, the
fact that Joshi was the disbursing authority would not be of
any inportance. Items 3 and 5, ~according to the said
report, could not be traced. No point, therefore, can be
made on the score of their non-production. There remained,
therefore, only the remttance transfer register. The order
sheet of the Magistrate shows that at the tinme when the
prosecution closed it,, case and the statenents of the
appel | ant and Joshi were recorded under s. 342 of the ' Code,
no obj ection was taken by the appellant that the case shoul d
not proceed until the said register was produced. The -case
was adjourned to Decenber 29, 1962 for defence evidence. On
that date al so no objection appears to have been taken and
the case was allowed to proceed. Utinmately on January 14,
1963, the Magistrate passed his aforesaid order of
convi cti on. Apart fromthat, since the nobneys  were not
remtted to the parties concerned there can be no question
of there being any RT.R in respect of them Evi denti al Iy
t hat

444

docunent was called for by the appellant in order to create
confusion knowing full well that it was not there. W find,
therefore, no substance in the contention that!' -if these
docunents had been produced the appellant coul d have, thrown
sonme doubt on the prosecution evidence and could have nade
out a reasonably probable case that he had handed over the
said anobunts to Joshi

M. Mehta next argued that under S. 409 assuming that the
sai d noneys were entrusted to the appel | ant , such
entrustnent nust be in his capacity as a public servant.
Being a clerk in the office of the Assistant District
I nspect or of Schools the appellant undoubtedly was a public
servant. But the contention was that it was not his duty as
a clerk to receive these noneys and that he had only
received themat the instance of Joshi. Not being his duty
so to receive the said noneys, it cannot be said that it was
in his capacity as a clerk or as part of his duties that the
said noneys were entrusted to him There was, however,
evi dence that the appellant not only used to receive npneys
but al so used to disburse them \hether it was done by him
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as part of his duties, wuld clearly be a mtter of
evidence. This contention was not raised in the Hi gh Court
and being dependent on evidence, he is not entitled now to
raise it before us. The decision ,of this Court in Budha
Lal v. The State of Rajashan(l) rested on different facts as
there was clear evidence that entrustment of noneys
deposited in the conplainant’s savings account in the post
,office was to the accused’s brother who was the post master
and not to the accused. |In the present case the position is
that Joshi authorised the. appellant to draw and receive the
noneys in question for the express purpose of paynent to
different parties. There was, therefore, entrustnent to the
appel l ant of the said noneys for an express purpose. The
decision in Budha Lal’'s, (1) case cannot apply.

The third contention of M. Mehta was that the charge as to
,crimnal breach of trust against the appellant and Josh

bei ng one under S. 409 read with s. 120B and there being no
charge ~under S. 409 sinplicitor a conviction under s. 409
only is not valid. “He argued that as the prosecution failed
to establish conspiracy the -appellant could not be
convi cted  of the offence under S. 409 sinplicitor. |In our
view, there is no substancein this contention. If the
charge of conspiracy to comrit crimnal breach of trust is
foll owed by a substantive charge of crimnal breach of trust
i n pursuance of such conspiracy there is nothing to prevent
the court convicting an accused under the second charge even
if the prosecution fails to establish conspiracy. In any
event, there was no prejudice caused to himas he was aware
that there was a sub-

(1) Crimnal Appeal 156 of 1962 decided on~ 27th January,
1965.
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stantive charge under S. 409 against him M. " Mehta,
however, relied upon a decision of the Kerala H gh Court in
Ki zhakeppal | i k Mbosa v. The State(1l). ~That decision cannot
be of any avail as it is directly contrary to this  court’s
decision in Wllie Slaney v. The State of Vadhya
Pradesh(2).

It was then argued that the trial suffered from nisjoinder
of charges in that there were six itens of npbneys in respect
of which m sappropriation was all eged and three entries .in
respect of which falsification of accounts was charged
against the appellant. There is sone conflict of judicial
opinion as to whether a charge of mi sappropriation where a
l unp sum consi sting of several itens together with a charge
of falsification of several entries nade with a view to
screen the m sappropriation is correct. W need not in the
present case decide which viewis correct. The appel | ant
did not at any earlier stage take objection to the charges
under ss. 409 and 477-A on the ground that he was likely to
be enbarrassed in his defence. He has also not shown that
any prejudice was caused to himand that being so this
contention also nmust fail

The [ ast contention was that though he was charged under - s.
120-B and s. 477-A no sanction under s. 196-A(2) of the
Crimnal Procedure Code was obtained and, therefore, the
entire trial was vitiated. W nmay observe that t he
Addi tional Sessions Judge found that sanction was not
obtained though the appellant and the said Joshi were
charged wunder the aforesaid two sections along wth the
charge under s. 409. Reliance in this connection was placed
on a decision of the Patna H gh Court in Abdul Man v. The
King(3), where it was held that sanction to prosecute is a
condition precedent to the institution of prosecution and
that it is the sanction which confers jurisdiction on the
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court to try the case. The charge-sheet in that case was
under s. 295-A of the Penal Code and sanction having not
been obtained for prosecution the Hi gh Court held that even
t hough the Magistrate trying the accused ultimtely
convicted himunder s. 298 which did not require sanction
the trial was vitiated as the Magistrate could not proceed
with the charge-sheet without the requisite sanction. The
decision in Govindram Sunder Das v. Enperor ( 4 ) was also
called in aid as it has been observed there that where the
of fence of conspiracy to commit forgery is charged against a
person and the previous consent of the |local Governnent
under s. 196A though required is not obtained, the court
cannot take cogni zance of the conplaint. These decisions,
however, are in respect of cases where a single charge in
respect of an offence requiring sanction was preferred
agai nst the accused and previous sancti on was not obtained
and the court heldthat in the absence of such sanction the
trial court could not take cognizance of the conplaint.

(1) I1.A R 1963 Keral a 68.

(2) [1955] 2 S.C R 1140.

(3) [A IR 1951 Pat. 513

(4) A I1.R 1942 Sind 63.
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Section 196A(2) provides that no court shall take cogni zance
of the offence of 'crimnal conspiracy punishable under S
120-B in a case where the object of the conspiracy is to
conmit any noncogni zabl e of fence or a cogni zabl e of fence not
puni shable with death, inprisonment-for life  or rigorous
i mprisonnment for a termof two years or upwards, unless the
State Government or a Chief Presidency Magistrate or
District Magistrate enmpowered in this behalf by the State
CGovernment has, by order in witing, consented to the
initiation of the proceedings. It is clear that the court
cannot take cogni zance wi thout the necessary consent in the
case of a charge of crimnal conspiracy under S. 120-B of
which the object is as stated therein. The conspiracy to
commit an offence is by itself distinct fromthe offence to
do which the conspiracy is entered into. Such an’ of fence,
if actually committed, would be the subject-natter of a
separate charge. |f that offence does not require ~sanction
though the of fence of conspiracy does and sanction is not
obtained it would appear that the court can proceed with the
trial as to the substantive offence as if there was no
charge of conspiracy. |In Sukumar Chatterjee v. Mosizuddin
Ahmed(1) where the charge was under S. 404 read with S: 120-
B and no sanction was obtained it was held that the case
could proceed though only under S. 404. Simlarly, in Syed
Yawar Bakht v. The Enperor(2), the accused was charged under
s. 120-B read with s. 467 and al so under s. 467 read with S.
109 of the Penal Code. No sanction was obtained. It was
hel d that the consequence of not obtaining the sanction was
as if the charge under s. 120B read with S. 467 had | never
been framed but the accused could be convicted under the
other charge viz., under s. 467 read with S. 109 of the
Penal Code. The sane view has al so been taken by the Punjab
H gh Court in RamPat v. State(3) where it was held that
where a conpl ai nt di scl oses nore offences than one, sone of
whi ch can be inquired into wthout sanction and others only
after sanction has been obtained, there can be no objection
to the inquiry being carried on in respect of the first
category of offences. Reference nay be made to the decision
in Nibaran Chandra Bhattacharyya v. Enperor (4 ) . The two
petitioners were convicted under S. 120B. They were also
convicted wunder s. 384 and s. 384 read with s. 114 of the
Penal Code respectively. The |learned Judge accepted the
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contention that the trial was vitiated as no sanction was
obtained in respect of the charge under S. 120-B and set
aside the conviction also under S. 384 and S. 384 read with
S. 114 passed against petitioners 1 and 2. But the report of
the decision shows that he did so because he felt that by
proceeding with the charge under S. 120-B adnmitting evi dence
on that charge and that charge resulting in conviction
prejudi ce was caused to the petitioners in the matter of the
ot her charges and

(1) 25 C.WN. 357. (2) 44 C.WN. 474.
(3) (1962) 64 P.L.R 510. (4) A l.R 1929 Cal. 754.
447

that therefore the trial could not be said to be severable.
No such question of prejudice can be said to arise in the
present ease in view of 'the extra-judicial confession of the
appel l ant of having m sappropriated Rs. 2,500 out of Rs.
3,414 and odd in question.

There mwas in the instant case not only a charge for
conspiracy under s. 120-B but also two other separate
charges flor-of fences under ss. 409 and 477-A all eged to have
been committed in pursuance ofthe conspiracy. Though

the charge under s. 120B required sanction no such sanction
was necessary in respectof the charge under s. 409. At the
nost, therefore, it can-be argued that the Magistrate took
illegal cognizance of ‘the charge under s. 120-B as s. 196-
A(2) prohibits entertai nnent of certain kinds of conplaints
for conspiracy punishable wunder S 120-B wthout t he
required sanction. . The absence of sanction does not prevent
the court fromproceeding with the'trial if the conplaint
also charges a co-conspirator-of the principal offence
conmitted in pursuance of the conspiracy or for abetnent by
hi m of any such of fence conmitted by one of the co-conspira-
tors wunder s. 109 of the Penal Code. (See Mohd. Bacha
Abdulla v. The Enperor(1l). |In our view, the fact that
sancti on was not obtained in respect of the conplaint under
s. 120-B did not vitiate the trial on the substantive charge
under s. 409. No prejudice could be said to have /resulted
in view of the appellant’s confession that he had’ in fact
m sappropriated Rs. 2,500 and was prepared to deposit that
anmount .

The appeal is disnissed.

Y. P. Appeal dism ssed.
(1) AI.R 1934 Sind 4.
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