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ACT:

I ncome-tax Act, 1922, s. 34(1) (a) -Scope- of Assessee
di sclosing primary facts necessary for assessnment-Duty of
I ncome-tax O ficer to draw necessary inferences.

HEADNOTE

For the assessnment year 1949-50 the assessee subnmitted a

profit and |oss account disclosing a certain amunt as
profit in a joint venture and clained that half of this
profit was paid to R under a partnership agreenent. The
Income-tax O ficer accepted the return and included only
half of the profit in the joint venture in conputing the
assessee’'s total incone. In the next assessment year the
assessee filed a return acconpanied by a profit- and loss
account and claimed that it had transferred half the profit
to R as his share. But the Inconme-tax O ficer on
exam nati on of the transactions brought the entire anmount of
profit in the joint venture to tax, holding that the
partnership agreenent was got up a devise to reduce the
profits received fromthe joint venture. This  order was
confirmed by the Tribunal and the H gh Court. Meanwhi | e
the Incone-tax Oficer issued a notice under s. 34 of the
I ncome-tax Act, 1922 to reopen the assessnent for the
assessment year 1949-50 and to assess the anpbunt allowed in
that assessnment as paid to R The Incone-tax Oficer re-
assessed the incone under s. 34(1) (a) and added that anmount
to the incone returned by the assessee in the assessnent
year 1949- 50. The Appellate Assi st ant Conmi ssi-oner
confirmed that order but the Tribunal reversed. The High
Court, on reference, answered in favour of the assessee.
Di smi ssing the appeal by the Revenue,

HELD : Under s. 34(1) (a,), if the assessee has disclosed
primary facts relevant to the assessnment, he is under no
obligation to instruct the Incone-tax Oficer about the
i nference which the Income-tax O ficer nay raise 'fromthese
facts. The ternms of the Explanation to S. 34(1) also do not
i rpose a nore onerous obligation. Mere production of the
books of account or other evidence fromwhich material facts
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could with due diligence, have been discovered does not
necessarily anount to disclosure within the neaning of s.
34(1); but where on the evidence and the materials produced
the Income-tax O ficer could have reached a concl usi on ot her
than the one which he has reached, a proceeding under s.
34(1) (a) will not lie merely on the ground that the Income-
tax Oficer has raised an inference which he nay |ater
regard as erroneous.

The assessee had discl osed his books of account and evi dence
fromwhich material facts could be discovered. It was 'for
the I ncone-tax Officer to raise the necessary inference and
if he did not do so the incone which has escaped assessnent
cannot be brought to tax under s. 34(1) (a). [413 C]

Cal cutta Discount Co. Ltd. v. Inconme-tax O ficer, Comnpanies
District 1, Calcutta & Anr. 41 |I.T.R 191, 200, referred to.

JUDGVENT:

Cl VI L APPELLATE JURI SDI CTI ON: Givil Appeal No. 649 of 1967.
411

Appeal by special |leave fromthe order dated May 4, 1966 of
the Calcutta High Court in Inconme-tax Reference No. 114 of
1965.

Jagadi sh  Swarup, / Solicitor-CGeneral, Ram Panjwani, R N
Sachthey and B. D. Sharnm, for the appellant.

C. K. Daphtary, B. P. Maheshwari and K. R Khaitan, for
the respondent.

The Judgrment of the Court was del ivered by

Shah, C. J. Burlop Dealers Ltd.-hereinafter referred to as
"the assessee-is a limted conmpany. For the assessnent year
1949-50 the assessee subnitted a profit and [|oss account
disclosing in the rel evant year of account Rs. 1,75,875/- as
profit in a joint venture fromH- Manory Ltd. and clained
that Rs. 87,937/- being half-the profit earned from H
Manory Ltd. was paid to Ratiram Tansukhrai under a
partnership agreement. The assessee stated that on June 5,
1948, it 'had entered into an agreenment with-H  Manory Ltd.
to do business in plywod chests and in consideration of
financing the business the assessee was to receive 50% of
the profits of the business. The assessee clained that it
had entered into an agreenent on Cctober 7, 1948, " wth
Ratiram Tansukhrai for financing the transactions of H
Manory Ltd. in the joint venture, and had agreed to pay to
Ratiram Tansukhrai 50% of the profit earned by it from the
busi ness with H Manory Ltd.

The Incone-tax Oficer accepted the return. filed by the
assessee and included in conputing the total income for the
assessment year 1949-50 Rs. 87,937/- only as  the  profit
earned on the joint venture with H Mnory Ltd. I'n the
assessment year 195051 the assessee field a return also
acconpani ed by a profit and | oss account disclosing a tota
profit of Rs. 1,62,155/in the rel evant account ear received
fromH Mnory Ltd., and clained that it had transferred Rs:
81,077/- to the account of Ratiram Tansukhrai as his share.
The Incone-tax O ficer on exam nation of the transactions
brought the entire amunt of Rs. 1,62,155/- to tax holding
that the alleged agreenment of COctober 1948 between the
assessee and Ratiram Tansukhrai had nerely been "got up as a
device to reduce the profits, received fromH Mnory Ltd.".
Thi s order was confirmed by the Appellate Assi st ant
Conmi ssi oner and by the Incone-tax Appellate Tribunal. The
Tri bunal then stated a case under s. 66(1) of the |Incone-tax
Act to the High Court of Calcutta. The High Court agreed
with the view of the Tribunal and answered the question
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In the neanwhile on May 13, 1955, the Incone-tax Oficer
issued a notice under s. 34 to the assessee for the
assessment year 1949-50 to re-open the assessnment and to
assess the amount of Rs. 87,937/- allowed in the assessment

of inconme-tax as paid to Ratiram Tansukhrai. The assessee
filed a return which did not include the anobunt paid to
Ratiram Tansukhrai. The Income-tax O ficer re-assessed the

income under s. 34(1) (a) and added Rs. 87,937/- to the
i ncome returned by the assessee in the assessment year 1949-
50. The Appellate Assistant Conm ssioner held that the
Income-tax O ficer was entitled to take action wunder s.
34(1) (a) of the Inconme-tax Act 1922 after the ,amendnent in
1948, and to re-open the assessnent if incone had been
under-assessed owing to the failure cf the assessee to
disclose fully and truly all material facts necessary for
the assessnent: He confirmed the order observing that the
assessee’ had misled the Incone-tax Oficer into believing
that there was a genuine arrangenent with Ratiram Tansukhra
and had stated in the profit-and loss account that the
amount paid to Ratiram Tansukhrai was the share of the
latter in the partnership, whereas no much share was payabl e
to Ratiram Tansukhrai

I n appeal against the order of the Appellate Assistant Com
m ssioner the Incone-tax Appellate Tri‘bunal held that the
assessee had produced all the relevant accounts and
docunents necessary for conpleting the assessnent, and the
assessee was under no obligation to inform the Incone-tax
Oficer about the true nature of the transactions. The
tribunal on that viewreversed the order of the  Appellate
Assi stant Conmi ssioner and directed that the amount of Rs.
87,937/- be excluded fromthe total income of the assessee
for the year 1949-50.

An application under s. 66(1) of the Indian Income-tax Act
for stating a case to the High Court was rejected by the
Tribunal. A petition to the High Court of Calcutta under s.
66(2) for ,directing the Tribunal to submt a statenent of
the case was also ,rejected. The Comm ssioner has appeal ed
to this Court.

Section 34(1) of the Indian Income-tax Act, 1922, as it
stood in the assessnent year 1949-50 provided:

lfo----

(a) the Incone-tax Oficer has reason to elieve that by
reason of the om ssion or failure on the part of an assessee
to nake a return of incone under section 22 for any year or
to disclose fully and truly all material facts necessary for
his assessnent for that year, incone, profits or gains
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chargeabl e to i ncome-tax have escaped assessement for that
year, or have been under-assessed.

(b) notwithstanding that there has. been no onission or
failure as nentioned in clause (a) on the part ‘of the
assessee, the incone-tax Oficer has in consequence of
information in his possession reason to believe that incone,
profits or gains chargeable to |Incone-tax have escaped
assessment for any year, or have been under-assessed.

he may in cases falling under clause (a) at any time wthin

ei ght years and in cases falling under clause (b) at any
time within four years of the end of that year, serve on the
assessee, a notice containing all or any of t he

requirenents which may be included in a notice under sub-
section(2) of section 22, and nmay proceed to assess or re-
assess such inconme, profits or gains"

The I ncome-tax O ficer had in consequence of information in
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his possession that the agreement with Ratiram Tansukhra
was a sham transaction reason to believe, that income
chargeabl e to tax had escaped assessnent. Such a case would
appropriately fall under s. 34(1)(b). But the period
prescribed for serving a notice under s. 34(1) (b) had
el apsed. Under s. 34 (1 )(a) the Incone-tax Oficer had
authority to serve a notice when he had reason to believe
that by reason of omssion or failure on the part of the
assessee to disclose fully and truly all material facts
necessary for his assessment for the year, incone chargeable
to tax had escaped assessment. As observed by this Court in
Cal cutta Discount Co. Ltd. v. Income-tax O ficer, Comnpanies
District 1, Calcutta and another(1).

"The words used are "omission or failure to disclose fully
and truly all material facts necessary for his assessment
for that year". It postulates a duty on every assessee to
disclose fully and truly all material facts necessary for
his assessnent. What facts 'are material and necessary for
assessment will differ from case to case. In every
assessment proceedi ng, the assessing authority will, for the
pur pose of conputing or determning the proper tax due from
an assessee, require to knowall the facts which help himin
comng to the correct conclusion. Fromthe primary facts
(1) 41 1, T.R 191, 200.
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in his possession whether on disclosure by the assessee, or
di scovered by himon the basis of the facts disclose, or
ot herwi se, the assessing authority has to draw i nferences as
regards certain other facts; and ultimately, from the
primary facts and the further facts inferred fromthem the
authority has to drawthe proper |legal inferences, and
ascertain on a correct interpretation of the t axi ng
enactment, the proper tax |eviable".

W are of the view that under S. 34(1) (a) if the @ assessee
has disclosed primary facts relevant to the assessment, he
is under no ,obligation to instruct the Income-tax O ficer
about the inference which the Income-tax Oficer may raise
fromthose facts. The terns of the Explanation to s. 34(1)
also do not inpose a nore onerous obligation. Mer e
producti on of the books of account or other —evidence from
which material facts could with due diligence have been
di scovered does not necessarily anmount to disclosure within
the neaning of S. 34(1), but where on the evidence and the

materials produced the Income-tax Oficer could “have
reached a concl usion other than one which he has reached, a
proceeding under s. 34(1) (a) will not lie merely on the

ground that the Income-tax O ficer has raised an inference
which he may | ater regard as erroneous.

The assessee had disclosed his books of account and evi dence
fromwhich material facts could be discovered : it was under
no obligation to informthe Inconme-tax Oficer “about the
possi bl e i nferences which nay be rai sed against him ' It was
for the Income-tax Oficer to raise such an inference  and
if he did not do so the incone which has escaped assessnent
cannot be brought to lay under section 34(1) (a).

The appeal fails and is dism ssed with costs.

K. B. N Appea
di sm ssed
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