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ACT:

Bonbay Rents 'Hotel and Lodgi ng House Rates Control Act
1947-Expl anation | to s. 12-Sec. 11-12(3)(a)(b)-Wether a
tenant nust raise dispute as to standard rent w thin one
nonth from receipt of notice or whether can be raised in
witten statenent.

HEADNOTE:

Both the appeals raise a comobn question as to whet her
a tenant in order to resist passing of a decree of eviction
under the provisions contained in.s. 12(3)(a) of the Bonbay
Rent Act 1947 nust dispute the standard rent within one
nmonth from the date of receipt of the notice from the
l andl ord term nating the tenancy on the ground of arrears of
rent or whether a tenant can raise such a disputein the
witten statenent. The Gujarat Hi gh Court took a view that
the dispute as to standard rent has to be raised within one
nmonth from the service of the notice on the tenant. The
Bonbay High Court has taken a contrary view and hel d that
the tenant can raise a dispute as to standard rent in his
witten statenent in answer to the suit and in such a case
the provisions of s. 12(3)(a) of the Act will apply. In the
CGujarat case, the High Court found that the tenant did not
raise the dispute within one nonth of the service of the
notice termnating the tenancy inter alia, on the ground of
arrears of rent for nore than 6 nonths. In the Bonbay appeal
the dispute was not raised within one nonth fromthe date of
the receipt of the notice. It was, however, raised in the
witten statenent. Under s. 11 of the Act, the court has
power to determ ne standard rent when there is a dispute
between the Ilandlord and tenant regarding the amount of
standard rent.
N

HELD: (1) Under s. 12 of the Act the landlord is not
entitled to recover possession of the premses so long as
the tenant pays or is ready and willing to pay the ambunt of
standard rent and permtted i ncreases. Section 12(2)
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provides that no suit for recovery of possession shall be
instituted by a landlord against a tenant on the ground of
non- paynent of the standard rent until the expiration of one
nonth next after notice in witing of the paynent of the
standard rent. Section 12(3)(a) provides for passing a
decree for eviction of the tenant is in arrears for a period
of 6 months and neglects to nmmke the paynent after the
expiration of the notice period provided there is no dispute
regarding the amount of standard rent. Cause 12(3)(a)
provides that in any other case no decree for eviction
shoul d be passed if the tenant pays or tenders in the court
the standard rent and permtted increases which is due and
thereafter continues to pay or tender in court regularly
such rent till the suit is finally decided. Explanation | to
s. 12 provides that where there is a dispute as to the
amount of standard rent or permitted increases recoverable
under this Act the tenant shall be deened to be ready and
willing to pay such -amount if ‘before the expiry of the
peri od of ~ one nonth fromthe receipt of the notice he nakes
an application wunder s. 11 for the fixation of the standard
rent and thereafter pays the rent fixed by the Court. [632-
B,

(2) The Bonmbay High Court view overlooks the limtation
of time wthin which adispute is to be raised as to
standard rent. The view of the Bonbay H gh Court that
di spute within one nonth of the service of the notice
term nating the tenancy is one node of raising a dispute and
there is another node of raising the dispute at any stage of
the suit, nullifies the provisions contained in s. 12 and
expl anation thereto and confers-a right on the tenant where
the legislation does not contenplate such- right. The
provisions in s. 11(3) of the Act deal with orders which may
be passed by the court during the -pendency' of the
application disputing the rent. Provisions of s. 11(4) of
the Act deal with orders which may be passed consequent upon
di spute as to rent. It is
629
only when an application disputing the rent is nmade within
the tine contenplated by Explanation | to s. 12 of the Act
that the provisions on sub-sections (3) and (4) of s. 11 are
attracted. [635F-H, 636A]

JUDGVENT:

ClVIL APPELLATE JURISDICTION. Civil Appeal No. 282 of
1971.

Appeal by special Leave fromthe Judgnent and Order
dated 22-12-70 of the Gujarat Hi gh Court in C.R A No. 1353
of 1970 and

ClVIL APPEAL NO. 2068/71

Appeal by Special Leave fromthe Judgnent and @ Order
dated the 31-3-71 of the Bonbay Hi gh Court in Special Cvi
Application No. 859 of 1967.

D. V. Patel, S. K Dholakia and R C Bhatia for
Appellants in C. A 282/71.

V. S. Desai, Makohn F. A Pereize and H S. Parihar for
Appellants in C. A 2068/71.

V. S. Desai, H S Parihar and I. N  Shroff for
Respondent in C. A 282/71.

The Judgrment of the Court was delivered by

RAY, C. J.-Civil Appeal No. 282 of 1971 referred to as
the CGujarat Appeal is by special |eave fromthe order dated
22 Decenber, 1970 of the High Court of Gujarat rejecting a
revi sion application against the judgment and decree passed
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by the Extra Assistant Judge on 17 Septenber, 1970.

Cvil Appeal No. 2068 of 1971 hereinafter referred to
as the Bonbay Appeal is by special |eave fromthe judgnent
and order dated 21 March, 1971 of the Hi gh Court of Bonbay.

Both the appeals raise a conmon question as to whet her
the provision contained in section 12(3) (a) of the Bonmbay
Rents, Hotel and Lodging House Rates Control Act, 1947
hereinafter referred to as the Act applies. The Gujarat High
Court took the view that the provisions of section 12 (3)
(a) of the Act apply to the suit. The Bonbay Hi gh Court took
the view that the provisions contained in section 12 (3) (a)
of the Act do not apply to the suit, but that the suit is
governed by the provisions contained in section 12 (3) (b)
of the Act.

The principal questionis whether on receipt of a
notice from the landlord terminating the tenancy on the
ground of arrears of rent dispute as to standard rent has to
be rai sed before the expiry of the period of one nonth after
the service of the notice.

The ‘Gujarat ~ High Court ~ has taken the view that the
di spute as to standard rent is to be raised within one nonth
fromthe service of the notice on the tenant. The Bonbay
Hi gh Court has taken a contrary view and held that the
tenant can raise a dispute as to standard rent in his
witten statenent in answer to the suit and in
630
such a case the provisions of section 12 (3) (b) of the Act
will apply.

In the Cujarat appeal the respondent filed a suit for
recovery of possession of a portion of the ground floor of a
buil ding on the ground that the appellant-was in arrears of
rent from 1 Septenber, 1964 and al so on the ground that the
respondent bonafide required possession of the prenmises in
suit. The Third Joint Cvil Judge-in the trial court gave a
decree in favour of the respondent for possession of the
prem ses. The trial court held that the appellants were in
arrears of rent from 1 Septenber, 1964 and that they were
not ready and willing to pay the rent. The trial / Court
further held that the contractual rent in respect ‘of the
prem ses was not unreasonabl e and excessi ve.

The appellants in the Gujarat appeal filed an appeal in
the court of District judge of Surat. The Appellate Court by
j udgrment dated 17 Septenber, 1970 confirned the judgnent and
decreed the suit.

The appellants thereafter filed a revision-application
before the Gujarat High Court on the ground that the court
shoul d have held that the case fell under section 12 (3) (b)
of the Act. The High Court rejected the revision application
at sight.

The facts found in the Gujarat appeal are as foll ows:
The appellants paid rent to the respondent up to 31 August,
1964. The respondent |landlord by notice dated 14 Novenber,
1966 term nated the tenancy of the appellants, inter alia,
on the ground that the appellants were in arrears of rent
for nore than six nonths. The appellants received the notice
on 6 Decenber, 1966. The respondent filed the suit on 2
February, 1967.

In the GCujarat appeal appellants contended that they
rai sed the dispute about the standard rent by their letters
dated 17 Novenber, 1966; 19 Decenber, 1966 and 11 February,
1967, and therefore, there was a dispute as to standard rent
and the provisions contained in section 12 (3) (a) of the
Act do not apply. The Appellate Court found that the letters
dated 17 Novenber, 1966 and 19 Decenber, 1966 alleged to
have been witten by the appellants to the respondent were
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manufactured by the appellants and the certificates of
posting were obtained by unscrupulous neans. As to the
all eged letter of the appellants dated 11 February, 1967 the
Appel late Court found that in that letter the appellants
referred to the letters dated 17 Novenber, 1966 and 19
Decenmber, 1966. The respondent by his reply dated 16
February, 1967 denied that the respondent ever received any
letter dated 17 Novenber, 1966 or 19 Decenber, 1966. On this
evi dence the Appellate Court found that there was no dispute
as to rent within one month of the service of the notice
term nating the tenancy.

In the Bonmbay Appeal the notice terminating the tenancy
was dated 5 April, 1963 to deliver possession on the
expiration of 15 May, 1963. The suit was filed on 11
Sept enber, 1963. The
631
appellants landlords alleged that the tenants were in
arrears from 15 March, 1960 to 15 March, 1963, viz., for
over six nonths. In'the Bonbay appeal the trial Court gave a
decree for ~possession. The Appellate Court confirned the
judgnent of the trial Court. In-an application under Article
227 of the Constitution the Bonbay H gh Court held that when
the respondent paid all arrears and costs of the suit on 23
Decenmber, 1964 it could not be said that the respondent did
not conply wth the provisions of section 12 (3) (b) of the
Act. The Bonbay Hi gh Court took the view that the Full Bench
of the Bonmbay High Court in Dattu Subhana Panhal kar v.
Gaj anan Vithoba Bobhate & Anr. held that a tenant could
raise a dispute as to standard rent by raising an issue as
to standard rent in the witten statenent.

The provisions contained-in sections 12 (3) (a) and (b)
of the Act are as follows:

"(3) (a) Wwere the rent is payable by the nonth
and there is no dispute regarding the anount of
standard rent of permitted  increases, if such rent or
increases are in arrears for a period of six nonths or
nore and the tenant neglects to nmake paynment thereof
until the expiration of the period of one nonth after
notice referred to in sub-section (2), the Court shal
pass a decree for eviction in-any such suit for
recovery of possession.

(b) I'n any other case no decree for eviction shal
be passed in any such suit if, on the first ~day of
hearing of the suit or on or before such date as the
Court may fix the tenant pays or tenders in Court the
standard rent and pernitted increases then -due and
thereafter continues to pay or tender in Court
regularly such rent and permtted increases till the
suit is finally decided and al so pays costs of the suit
as directed by the Court."

Expl anation | to section 12 of the Act is as follows:-

"In any case where there is a dispute as to the

amount  of standard rent or pernitted i ncreases
recoverabl e under this Act the tenant shall be deened
to be ready and willing to pay such amount if, before

the expiry of the period of one nonth after notice

referred to in sub-section (2) he makes an application

to the Court under sub-section (3) of section 11 and
thereafter pays or tenders the amount of rent or
permtted increases specified in the order nade by the

Court."

The following provisions with regard to standard rent
are found in section 11 of the Act. The Court may, upon an
application nade to it for that purpose, or in any suit or
proceedi ngs, fix the standard rent, inter alia, where there
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is any dispute between the landlord and the tenant regarding
the anmbunt of standard rent. |f any application for fixing
the standard rent is made by a tenant who has received a
notice from the landlord under sub-section (2) of section
12, the Court shall forthwith specify the anpbunt of rent or
permtted

632

i ncreases which are to be deposited in Court by the tenant
and nake an order directing the tenant to deposit such
amount in Court or at the option of the tenant make an order
to pay to the landlord such amount thereof as the Court may
specify, pending the final decision of the application. Cut
of any anount deposited in Court, the Court nmay nmake an
order for paynent of such reasonable sumto the |andlord
towards paynent of rent or increases due to himas it thinks
fit. If the tenant fails to deposit such amunt or, as the
case may be, to pay such ampunt- thereof to the Iandlord, his
application shall be di sm ssed.

Under section 12 of the Act the landlord shall not be
entitled to the recovery of possession of any prenises so
| ong as the tenant pays, or is ready and willing to pay, the
anmount of the standard rent and pernmitted increases, if any,
and observes and perforns” the other conditions of the
tenancy, in so far as they are consistent wth the
provi sions of the /Act. Sub-section (2) of section 12 of the
Act states that no suit for recovery of possession shall be
instituted by a | andl ord agai nst the tenant on the ground of
non- paynment of the standard rent or permitted increases due,
until the expiration of one nmonth next after notice in
witing of the demand of the standard rent or  permtted
i ncreases has been served upon the tenant in-the nanner
provided in section 106 of the Transfer of  Property Act.
Clause (a) of sub-section (3) of section 12 of ‘the Act
provides for the passing of a decree for eviction first,
where the rent is payable by the nonth; second, there'is no
di spute regarding the anmount  of standard rent or pernitted
increases; third, the rent or increases are in arrears for a
period of six nonths; and fourth, the tenant neglects to
nmake paynent thereof until the expiration of the period of
one month after notice referred to in sub-section (2) of
section 12 of the Act. Cause (b) of sub-section (3)  of
section 12 of the Act, states that in any other case, no
decree for eviction shall be passed in any such suit-if, on
the first day of hearing of the suit or on or before such
other date as the Court may, fix, the tenant pays or tenders
in Court the standard rent and permitted increases then due
and thereafter continues to pay or tender in Court regularly
such rent and permtted increases till the suit is finally
deci ded and al so pays costs of the suit as directed by the
Court.

Expl anation I to section 12 of the Act provides that
where there is a dispute as to the amunt of standard rent
or permtted increases recoverable under this Act the tenant
shall be deenmed to be ready and willing to pay such anpunt
if, before the expiry of the period of one nonth after
notice referred to in sub-section (2), he nmmkes an
application to the Court under sub-section (3) of section
and thereafter pays or tenders the anobunt of rent or
permtted increases specified in the order mnade by the
Court.

Counsel for the appellant in the Gujarat appeal relied
on the Bonbay view that there is no limtation of tine
during which a dispute nust be raised and none can be
implied from the Explanation. The Bombay H gh Court has not
agreed with the view of the Qujarat
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Hi gh Court in Anbalal v. Badal das. The Bonbay view is that
the dispute in section 12(3)(a) is not limted only to a
di spute raised within one nonth of the notice as
contemplated in section 12(3) (b) of the Act. The Bonbay
Hi gh Court relied on section 11(4) of the Act the provisions
wher eof are as foll ows: -

"Where at any stage of a suit for recovery of rent
whet her with or without a claimfor possession of the
prem ses, the Court is satisfied that the tenant is
wi thholding the rent on the ground that the rent is
excessive and standard rent should be fixed, the Court
Shall and in any other case if it appears to the Court
that it is just and proper to nmake such an order the
Court may nmake an order directing the tenant to deposit
in Court forthwith such amount of the rent as the Court
considers to ~be reasonably due to the landlord, or at
the option ~of the tenant an order directing himto pay
to the landlord such anobunt thereof as the Court may
specify. The Court may further nake an order directing
the tenant to deposit in Court periodically, such
amount as it considers proper as interimstandard rent,
or at the option of the tenant an order to pay to the
| andl ord such anount thereof, as the Court may specify,
during the pendency of the suit. 'The Court nmmy also
direct if the tenant fails to conply with any order
nmade as aforesaid, within suchtine as may be all owed
by it, he shall not be entitledto appear in or defend
the suit except with |eave of the Court, which | eave
may be granted subject to such terms and conditions as
the Court may specify."

The Bonbay High Court held that to limt raising a
di spute within one month fromthe service of notice would
render the provisions of section 11(4) nugatory. The Bonbay
Hi gh Court held that the effect of sections 11 and 12 of the
Act is to give the tenant a right to dispute the standard
rent in the event of a suit and if the tenant raises a
di spute in answer to a suit for recovery of rent it would be
a dispute within the nmeani ng of section 12(3) (a) of the Act
and would take the suit out of the provisions of that sub-
secti on.

The Gujarat Hi gh Court in the decisionin Anbalal’s
case (supra) and in Chunilal Shivlal v. Chimanlal Nagi ndas
took the viewthat in order to avoid the operation of
section 12(3) (a) of the Act the dispute in regard to
standard rent or permitted increases nmust be raised at the
| atest before the expiry of one nonth from the date of
service of notice under section 12(2) of the Act and it is
not enough to raise a dispute for the first time in the
witten statenent. |n Anbalal’'s case (supra) the question
was as to what should be stage at which the dispute in
regard to standard rent or permtted increases nust be
raised in order to take the case out of section 12(3) (a) of
the Act. The Cujarat Hi gh Court held that the dispute is one
which is in existence at the date of the notice or at any
rate before the ex-

634

piry of one month fromthe date of its service and not the
one raised subsequently in a witten statement with a view
to avoiding the operation of section 12(3) (a) of the Act.

Counsel for the appellants in the GQujarat appea
contended that the decision in Vora Abbasbhai v. Haji
Gul amabi has overruled Anmblal’s case (supra). In Vora
Abbasbhai’s case the notice terminating the tenancy was
dated 1 Decenber, 1956. The tenant by reply dated 7
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Decenber, 1956 contended that the contractual rent was
excessive. The tenant nade an application on 5 January 1957
for fixation of standard rent under section 11(1) of the
Act. Wiile the application was pending the landlord filed
the suit on 27 January, 1957 for ejectnment. The tenant in
the witten statenent reiterated the contention that the
contractual rent was excessive and that the standard rent
shoul d be fixed by the Court. On these facts the question in
Vora Abbasbhai’'s case (supra) was whether the case fal
within section 12(3) (a) or section 12(3) (b) of the Act.

The only point in controversy in Vora Abbasbhai’s case
(supra) was whether the second condition in section 12(3)
(a) of the Act, viz., that there was no dispute regarding
the anpbunt of standard rent was fulfilled. The landlord s
contention was that the di spute concerning standard rent is
one whi ch nust have been raised before service of the notice
and since there was admttedly no dispute in regard to
standard rent or permitted increases at the date of service
of the! notice under section 12 (2) of the Act the second
condition in section 12(3) (a) that there was no di spute was
satisfied. This Court did not —accept the landlord s
contention there and held that the defendant in that case
rai sed the contention by reply dated 7 Decenber, 1956 that
the contractual rent was excessive and raised the sane
contention in the application filed for fixation of standard
rent.

The Gujarat High Court in Anbalal’s case (supra) held
that in order to attract the applicability of section 12 (3)
(a) of the Act there nust be non-existence of the dispute at
the date of the notice and such-non-exi stence nust continue
right up to the expiration of one nonth  fromthe date of
service of the notice so that if the dispute is raised at
any time prior to the expiration of the said period on one
nont h, the operation of section 12(3) (a) woul d be excl uded.
The latest point of tinme when “according to Ambal al’s case
(supra) the dispute in regard to the standard rent must be
raised in order to avoid the operation of section 12(3) (a)
of the Act is the expiry of one nonth from the date of
service of the notice. Anbalal’s case (supra) did not say
that the dispute concerning standard rent nust be raised
before service of the notice in order to repel the
applicability of section 12(3) (a) of the Act. If "the
dispute is in existence prior to the expiry of one nonth
after service of the notice though subsequent to the date of
the notice that woul d be sufficient to oust the operation of
section 12(3) (a) of the Act. The decision of this Court in
Vor a Abbasbhai’s case (supra) has not overrul ed the decision

in Arbalal’s case (supra). |In Anbalal’s case (supra). the
conclusion is a single
635

one and it is that in order to exclude the operation of
section 12(3) (a) of the Act the dispute nust be in
exi stence latest wthin one nonth after service of the
noti ce.

The question as to when a dispute is to be raised cane
up for consideration in Shah Dhansukhlal Chhanganlal wv.
Dal i chand Virchand Shroff & Os.. The appellant fell into
arrears of rent in that case. The landlord gave a notice to
the tenant on 18 April, 1955 demanding the arrears of rent
and also termnating the tenancy of the defendant wth
effect from 31 May, 1955. The notice was received by the
def endant on 21 April, 1955, The suit for ejectnent was
filed on 15 March, 1956 on the ground that the defendant was
in arrears of payment of rent and pernmitted increases and as
such not entitled to the protection of the Act. This Court
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held that section 12 (1) of the Act nust be read wth
Expl anation and so read it neans that the tenant can only be
considered to be ready and willing to pay if, before the
expiry of the period of one nonth after notice referred to
in sub-section (2), he makes an application to the Court
under sub-section (3) of section 11 and thereafter pays or
tenders the amount of rent or permtted increases specified
by the Court. This Court found in Chhaganlal’'s case (supra)
that the tenant nmade no paynent within the period of one
nmonth of the notice of ejectrment and further that although
in his witten statenment he raised a dispute about the
standard rent he made no application in terns of section
11(3) of the Act. The tenant can claimprotection fromthe
operation of section 12(3) (a) of the Act only if the tenant
nmakes an application within one nonth of the service of the
notice termnating the tenancy by raising a dispute as to
standard rent.

The view of the Bonbay K H gh Court overlooks the
l[imtation of time within which a dispute is to be raised as
to standard rent. The view of the Bonbay H gh Court is that
di sputing within one nonth of the 'service of the notice
ternminating the tenancy is one node of raising a dispute and
there is another node-of raising the dispute at any stage of
the suit. The view of the Bonmbay High Court nullifies the
provisions contained in section 12 and Explanation thereto
and confers a right on the tenant where the | egislation does
not contenplate such a right.

The provisions 'in section 11(3) of the Act deal wth
orders which my be passed by the Court during the pendency
of the application disputing the rent. Provisions.in section
11(4) of the Act deal with orders which nmay be passed
consequent upon dispute as to rent. It is
636
only when an application disputing rent is made within the
time contenplated by Explanation | to section 12 of the Act
that the provisions in sub-section (3) and (4) of section 11
are attracted.

For the foregoing reasons we uphold the view of the
Gujarat H gh Court and we do not accept the view 'of the
Bonbay High Court. W dismiss Cvil Appeal No. 282 of 1971
with costs. W accept Civil Appeal No. 2068 of 1971 and the
judgrment of the Bombay High Court is set aside. The decree
passed by the GCvil Judge on 31 Cctober, 1964 and affirned
by the Assistant Judge on 27 Septenber, 1966 is restored.
The appellants will be entitled to costs.

P. H. P. C. A No. 282 of 1971 dism ssed.
C. A No. 2068 of 1971 all owed.
637




