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PETI TI ONER
K K. KRI SHNAN

Vs.

RESPONDENT:
M K. VI JAYA RAGHAVAN

DATE OF JUDGVENT30/07/1980

BENCH
REDDY, O CHI NNAPPA (J)

BENCH

REDDY, O CHI NNAPPA (J)

PATHAK, R S.

Cl TATI ON

1980 AI'R 1756 1981 SCR (1) 139

1980 SCC (4) 88

ACT:

Rent Control |egislation-Kerala Buildings (Lease and
Rent Control) Act, 1965-Section 11(4)(i)-Scope of-Tenant-1f
could sublet the premises wth out |andlord s perm ssion-
Section 108 Transfer of Property Act if could be a defence
to an action for eviction.

HEADNOTE:

On the ground that the tenant had sublet the prenises
without his consent the landlord sought the ‘tenant’'s
eviction from the prem ses under section 11(4)(i) of the
Keral a Buildings (Lease and Rent Control) Act, 1965. The
Rent Controller ordered eviction and this order was affirned
by the Subordinate Judge, District Judge and the H gh Court.

Before this Court it was contended on behalf of the
tenant that under section 108(j) of the Transfer of Property

Act, 1882, it was a term of every lease that the |essee
m ght subl ease the whole or any part of his interest in the
property and, therefore, unless the | ease expressly

prohibited the |essee fromsub-letting the whole or part of
the premises, the landlord could not have recourse to
section 11(4)(i) of the Act.

Di sm ssing the appeal
N

HELD: What section 11(4)(i) of the Act provides is that
sub-letting shall be a ground for eviction but not if it was
by agreenent of the landlord. [142G

1(a) What section 11(4)(i) neans is that a tenant nay
be evicted on the ground of sub-letting unless such sub-
letting is permtted by a term of the I|ease itself or by
subsequent consent of the landlord. If the clause "if the
| ease does not confer on him any right to do so" was nhot
there the position would be unarguable that section 108(j)
of the Transfer of Property Act would offer no protection
But the addition of the clause only clarified that the right
to sublet could be conferred on the tenant either at the
time of the |lease or subsequently but it had to be
conferred; it could not be <claimed wunilaterally by the
tenant. [142B-D

(b) Quite obviously the |Ilegislature thought that the
tenant, whose tenancy was well secured and protected by the
rights conferred by the Act should alone be entitled to such
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security and protection and that the tenant should not be
allowed to profit by the protection given to him by
subletting the prem ses and extending the protection to
ot hers beside hinself unless the landlord by his act agreed
to such a course. [142F]

2. It is well settled law that not all the rights
conferred on the landlord and tenant by section 108 and
ot her provisions of the Transfer of Property Act have been
left intact by the various State Rent Acts and that if a
State Rent
140
Act makes provision for eviction on certain specified
grounds, eviction cannot be resisted on the basis of rights
conferred by the Transfer of Property Act. Section 108(j)
stands di splaced by section. 11(4)(i) of the Act and is no
defence to an action for eviction based on this section
[ 143G

V. Dhanapal Chettiar v. Yesodai Ammal. AIR 1979 SC 1745
@1747= [1980] 1 SCR 334 referred to.

JUDGVENT:

ClVIL APPELLATE JURISDICTION: Civil. Appeal No. 140 of
1979.

Appeal by Special Leave fromthe  Judgnent and Order
dated 8-12-1978 of the Kerala Hgh Court in CRP. No.
3450/ 78.

P. CGovi ndan Nai r, Sardar Bahadur Saharya, Vishnu
Bahadur Saharya and M s. Baby Krishnan for the Appell ant

T. S. Krishnamurthy 1lyer, A S. _Nanbiyar, and P
Par meswar an for the Respondent.

The Judgnent of the Court was delivered by

CHI NNAPPA REDDY, J.-The respondent-landlord filed a
petition for eviction of the “appellant-tenant from the
prem ses in di spute under . s. 11(4)(i) of the Kerala
Bui |l di ngs (Lease and Rent Control) Act, No. Il of /1965, on
the ground that the appellant ‘had sub-let the  prem ses
wi thout the consent of the landlord. The petition ‘'had a
chequered career but finally the Rent  Controller ~ordered
eviction by his order dated July 31, 1974. The order of the
Rent Controller was confirned, successively by the
Subordi nate Judge, the District Judge and, the H gh Court-
The tenant has now preferred this appeal by special | eave of
this Court under Art, 136 of the Constitution.

Shri Govindan Nair |earned counsel for the appell ant
submitted that under s. 108(j) of the Transfer of Property

Act, 1882, it was a term of every lease that the |essee
m ght sub-|ease the whole or any part of his interest in the
property and, therefore, unless the |ease expressly

prohibited the |essee fromsub-letting the whole or part of
the prenises, the landlord could not have recourse to s.
11(4) (i) of the Kerala Buildings (Lease and Rent Control)
Act .

In order to appreciate the subm ssion of Shri Govindan
Nair, we nay set out the relevant statutory provisions. S.
108(j) of the Transfer of Property Act, 1882, is as foll ows:

"108. In the absence of a contract or |ocal usage
to the contrary, the lessor and the I|essee of the

i movabl e property, as agai nst one anot her

respectively, possess the rights and are
141

subject to the liabilities nmentioned in the rul es next
foll owi ng, or such of themas are applicable to the property
| eased :
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(A) Rights and liabilities of the |essor

(a) X X X X X X X X X
(b) X X X X X X X X X
(c) X X X X X X X X X
(B) Rights and liabilities of the | essee
(d) X XX X X X X X X
(e) X XX X X X X X X
(f) XXX X X X X X X
(g) X XX X X X X X X
(h) X X X X X X X X X
(i) XXX X X X X X X

(j) the lessee may transfer absolutely or by
way of. nortgage or sub-lease the whole
or any —part of his interest in the
property, and any transferee of such
interest or part may again transfer it.
The l'essee ~shall not, by reason only of
such transfer, cease to be subject to
any of the'liabilities attaching to the

| ease;
X X X X XoX X X X
S. 11 of the Kerala Buildings (Lease and Rent Control)
Act, No. Il of 1965, to the extent that it is relevant is as

fol | ows:

"11(1) Notwi thstanding anything to the contrary
contained in any other |aw or contract a tenant shal
not be evicted whether in execution of a decree or
ot herwi se, except in accordance w th the provisions of
this Act:

Provi ded t hat N

Provi ded further that - c

(2) X X X X X X X X X

(3) X X X X X X X X X

(4) Alandlord may apply to the Rent Control Court
for an order directing ‘the tenant to put the |andlord
i n possession of the building:-

(i) if the tenant after the commencenent of
this Act, wthout the consent of the landlord,
transfers his right under the |ease or sub-lets
the entire building or any portion-thereof if the
| ease does not confer on himany right to do so":

The subm ssion of Shri Govindan Nair—was that if the
| ease did not expressly prohibit sub-letting, the provision
ins. 108(j) of the Transfer of Property Act which enabled a
| essee to sub-lease the whole or any part of hisinterest in
the property had necessarily to
142
be read into every |ease as one of its terns, and so read,
it followed that the | ease conferred on the tenant the right
to sub-let "the entire building or any portion thereof" so
as to disentitle the Ilandlord fromseeking eviction of the
tenant under s. 11(4)(i) of the Kerala Act. W are unable to
agree with this subm ssion.

Read plainly and without gloss, s. 11(4)(i), sinply and
clearly, neans that a tenant may be evicted on the ground of
sub-letting unless such sub-letting is pernmitted by a term
of the lease itself or by subsequent consent of the
l andl ord. What s necessary is an application of the mnd
and the resulting consensus between the Ilandlord and the
tenant. If the clause "if the |ease does not confer on him
any right to do so" was not there in s. 11(4)(i) the
position would be unarguable that s. 108(j) would offer no
protection. That nuch was also conceded by Shri  Govi ndan
Nair. In our opinion, the addition of the clause did not
i mprove matters for the tenant. It only clarified matters to




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 5

this extent that the right to sublet could be conferred on
the tenant either at the time of the | ease or subsequently,
but it had to be conferred: it could not be clained
unilaterally by the tenant. To interpret s. 11(4)(i) in the
manner suggested by Shri  Govindan Nair would be to rewite
the provi si on as fol | ows: "if the
tenant.......... ... . ... .. , Without the consent of
the landlord, transfers his right under the | ease or sublets
the entire buil ding or any portion thereof, though
prohi bited by |ease fromdoing so". That, we are not called
upon to do. A little thought over the reason for s. 11
(4)(i) will also throw some light. Quite obviously, the
| egi sl ature thought that the tenant whose tenancy was well
secured and protected by the rights conferred by the
Bui l di ngs (Lease and Rent Control) Act should alone be
entitled to such security and protection and that the tenant
should not be allowed to profit by the protection given to
him by ~subletting the prem ses and extending the protection
to others besides hinself, unless the landlord by his act
agreed to such a course. Were the landlord had hinself
agreed that the tenant could sublet, the question would not
arise. Therefore, s. 11 (4)(i) provides that subletting
shall be a ground for weviction but not if it was by
agreenment of the | andl ord.

In V. Dhanapal Chettiar v. Yesodai Amnmal (1) a Bench of
seven judges of this Court had to consider the question
whet her notice under s. 106 of the Transfer of Property Act
determ ning the |ease was necessary before a landlord could
nove Rent Controller or other appropriate authority for the
eviction of the tenant under the various State Rent Acts.
The Court held that it was not necessary and Untwalia, J.,
speaking for the Court, said:

143

"Section 108 deals with the rights and liabilities
of lessors and |lessees. Many State Rent Acts have
brought about considerable changes in the rights and
liabilities of a lessor and a | essee, largely i'n favour
of the latter, although not wholly. The ‘topic of
Transfer of Property other than agricultural land is
covered by Entry 6 of List Ill in the Seventh Schedul e
to the Constitution. The subj ect being in the
concurrent list, many State Rent Acts have by necessary
inmplication and nmany of them by starting certain
provisions with a non-obstante clause have -done away
with the lawengrafted in s. 108 of- the Transfer of
Property Act except in regard to any matter which is
not provided for in the State Act either expressly or
by necessary inplication”.

Later, he said:

"But when wunder the various State Rent /Acts,
either in one language or the other, it “has been
provided that a tenant can be evicted on the grounds
mentioned in certain sections of the said Acts, then
how does the question of determ nation of a tenancy by
notice arise? If the State Rent Act requires the giving
of a particular type of notice in order to get a
particular kind of relief, such a notice will have to
be given. O, it may be that a landlord will be well
advi sed by way of abundant precaution and in order to
| end additional support to his case, to give a notice
to his tenant intimating that he intended to file a
suit against him for his weviction on the ground
nentioned in the notice. But that is not to say that
such a notice is compul sory or obligatory or that it
must fulfill all the technical requirenents of section
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106 of the Transfer of Property Act".

It is clear from what has been said that not all the
rights conferred on landlord and tenant by s. 108 and ot her
provi sions of the Transfer of Property Act have been left in
tact by the various State Rent Acts and that if a State Rent
Act makes provision for eviction on certain specified
grounds, eviction cannot be resisted on the basis of rights
conferred by the Transfer of Property Act. Section 108(j) of
the Transfer of Property Act stands displaced by s. 11(4)(i)
of the Kerala Buildings (Lease and Rent Control) Act and is
no defence to an action for eviction based on s. 11(4)(i).

We are satisfied that the appeal is without merit and
is accordingly dismssed with costs.

P.B.R Appeal dism ssed.
144




