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ACT:

I ncome, Tax- Advance paynent - Construction of enactnent-Rul e-
Penalty in addition to liability-Indian income-tax Act,
1922 (Il of 1922), s.18A, Sub-ss. (2),(3),(6),(8),(9).

HEADNOTE

By Sub-s. (8) of s. 18 A, " where on nmaking the regular
assessment, the Incone-tax Officer finds that no payment of
the tax has been nmade in accordance wth the foregoing
provisions of this section, interest calculated in the
manner |aid down in sub-section (6) shall be added to the
tax as determ ned on the basis of the regular assessment".
Sub. section (6) of s. 18A provided, "where in any year an
assessee has paid tax under ..sub-section(3) on the basis of
his own estimate, and the tax so paid is less than eighty
percent of the tax determined on the basis of regular
assessment... .. sinple interest at the rate of six per cent
per annumfromthe first day of.’ January in the financia
year in which the tax was paid up to the date of the said
regul ar assessnment shall be payabl e by the assessee upon the
amount by which the tax so paid falls short of the said
ei ghty per cent."

The assessee shoul d have under sub-s.(3) of s.18A nmde an
estimate of his income and paid tax according to it but he
did neither. He was thereupon charged with interest under
sub-s.(8) of s.18A. He contended that interest could




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 8

894

not be so charged because under sub-s.(8) interest could be
charged only in the manner laid down in sub-s. (6) that is,
from January 1. of a year in which tax was paid and on the
shortfall between eighty per cent of the tax payable on
regul ar assessnment and the anount actually paid, neither of
which could be done in his case as he had not paid any tax
at all.

Held, the rule that in a taxing statute one has to |ook
nerely at what is clearly said and that in such a statute
there is no roomfor any intendment applies only to a taxing
provision and does not apply to a provision not creating a
charge for the tax but [aying down the nachinery for its
cal cul ati on or procedure for its collection. The provisions
in a taxing statute dealing with nachinery for assessnent
have to be construed by the ordinary rules of- construction
that is to say, in accordance with the clear intention of
the legislature whichis to make a charge |evied effective.
Conmi ssioner of Incone-tax v. Mahaliram Ranmjidas, A I.R
1940 P.C. 124, Indian United MIIls Ltd. v. Conm ssioner of
Excess Profits Tax, [1955] 1 S.C.R 810 Wi t ney V.
Comm ssioners of |Inland Revenue, (1925) 10 'C. 88 and Allen
v. Trehearne, (1938) 22 T. C 15, referred to.

Sub-s of s. 18A is a provision which lays down the
machinery for(8) /the assessnment of interest. Its plain
affect is to inpose a liability to pay interest and then it
provides that in calculating the interest the machinery laid
down in sub-s. (6) should be applied. Sub-s. (6) should
therefore be read in.a manner whi ch nakes it ~ workable and
prevents the clear intention of the |egislature from being
def eat ed. That sub. —section should, where it is to be
appl i ed because of sub-s. (8), therefore, be read, as "from
the 1st day of January in the financial year in which the
tax ought to have been paid' and in~ such a case the
shortfall contenplated in sub-s. (6) wuld be the entire
ei ghty per cent.

The penalty under sub-s. (9) of s. 18Ais in addition to the
l[iability wunder sub-ss (6) and (8). Sub-s. (9) ‘does not
arise in the construction of sub-ss. (6) and (8).

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Givil Appeals Nos. 10to 12 of
1962.
Appeal s fromthe judgnment and order dated February 5, 1960
of the Punjab High Court in T. R No. 20 of 1956.

895
A.V. Viswanath Sastri and R  CGopal akri shnan for the
Appel | ant .
Gopal Singh and R N. Sachthey for the Respondent.
1962. August 31. The Judgnment of the Court was delivered
by
SARKAR, J.-In certain assessnent proceedings under the
Indian Incone-tax Act, 1922, the assessee was charged with
i nterest under sub-see. (8) of P. 18A of that Act, That sub
section provided that in the cases there nentioned interest
cal culated in the manner laid down in sub-sec. (6) of a. 18A
shall be added to the tax assessed. The assessee contends
that he could not be made liable to pay the interest as in
his case it could not be calculated in the manner indicated.
The only question that arises in this appeal is whether this
contention is right.
The assessee’s contention was rejected by the Appellate
Conmi ssioner but not by the Appellate Tribunal. The
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respondent Conm ssi oner thereupon obtained a reference of
the followi ng question to the High Court of Punjab for its
deci sion :
"Whether, on a true construction of sub-
Sections(6),(8) and(9 of Section 18A of the
Indian Income-tax Act, the interest referred
to in sub-Section (8) is chargeable for
failure on the part of an assessee to submt
an estimate of his incone and pay tax, as
required by the terns of sub-Section (3) of
that Section".
The High Court answered that question against the assessee.
Hence the present appeals by him There are three appeals
because there are three
896
orders charging interest under s-18A(8), one in respect of
each of three assessnent years.
It woul.d help nowto refer briefly to sone of the provisions
of s.  18A That “Section deals with advance paynent of
i ncome-tax and Super-tax, that is, payment of such taxes on
incone of the year in which taxes are paid and therefore
before assessment Sub-section (1) of this section gives
power in certain cases to an Incone-tax Officer to nake an
order directing a person to nmake an advance paynent of tax
of an anbunt equal 'to the amobunt of the tax payable for the
| atest previous year in respect of which he has been
assessed. Sub-section (2) gives an assessee on whom an
orders under sub-see. (1) has been nake, power to nake his
own estimate of the advance tax payable by himand to pay
according to such estimate instead of according to that
order. Sub-section (3) deals with the case of a person who
has not been assessed before and requires himto nmake his
own estimte of the tax payable by himin advance and pay
accordi ngly. This sub-section applies to the assessee in
the present case for he had not been assessed earlier. The
assessee however neither submitted any estinmate nor paid any
t ax. It remains now to states that the paynent of / tax in
advance has to be made on June 15, Septenber 15, Decenber
15, and March 15 in each financial year or on such of © these
dates as may not have expired in the cases contenplated by
sub-secs. (2) and (3), and that the income on which tax is
payabl e i n advance under the section does not include income
in respect of which provision is made by s. 18 for deduction
of the tax at the source of the incone.
Now we shall take up Sub-secs. (6) and (8) of s. 18A both of
whi ch have to be considered in some detail as the -decision
in this case depends on the words used in them Sub-section
(6) is the
897
sub-section which has created the difficulty felt in/ this
case and the relevant portion of it is in these terns
"Where in any year an assessee has paid tax
under sub-section (2) or sub-section (3) on
the basis of his own estimate, and the tax so
paid is less than eighty per cent of the tax
determ ned on the basis of regular assessnent
sinple interest at the rate of six per cent
per annum fromthe 1st day of January, in the
financial year in which the tax was paid up to

the date of the said regul ar assessnent

be payabl e by the assessee upon the anmpunt by
which the tax so paid fails short of the said
ei ghty per cent".

It is designed to apply to cases ’'where tax

shal
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has been paid by the assessee according to his
own estimate but that estimate is on regular
assessment found to be deficient. Under this
sub-section interest has to be cal cul ated from
January 1, in the financial year in which the
tax nentioned was paid and such calculation
has to be made on the shortfall between the
amount paid and eighty per cent of the tax
which was found payable on the regul ar
assessment sub-section (8) provides:

" where, on naking the, regular assessnent the
income-tax Officer finds that no paynment of
tax has been nmde in accordance wth the
foregoi ng provisions of this section, interest
calculated in  the nmanner laid dowmn in sub-

section (6) shall be added to the tax as
det ermi ned on the basis of the regul ar
assessnent.

The assessee  does not dispute that sub-secs (3)of s. 18A
applies to himand that he shoul d have nade an estinmate and
paid tax according to it -but he has not done either. He
admits that he is a person to whom sub-sec. (8)applies. Hs
contention is that in

898

his case since he has not paid tax at ~all, it is not
possible to calculate interest in the nanner laid down in
sub-sec. (6).

Now sub sec. (8) by its terns applies to a case where
no payment of tax has been nmade and, therefore, there is no
first day of January of a financial year inwhich tax was
paid, from which day the calculation of “interest has to
conmence. Neither, the assessee contends, can any question
of a shortfall between eighty per cent of the tax payable on
regul ar assessnent and the anmpunt paid arise where | nothing
had been paid. The assessee really says that as the
| anguage of sub-sec. (6) stands, it -can have no operation in
his case and therefore he has been wongly charged wth
i nterest. To clear the ground we nmmy state bef ore
proceedi ng further that the assessee has no other objection
to the orders wunder sub-sec. (8) making him liable for
i nterest.

The question thus raised is one of construction of sub-secs.
(6)and (8). The assessee relies on a rule of construction
applicable to taxing statutes which has been variously
st at ed. Row att J.put it in these words ~in Cape Brandy
Syndi cate v. | nland Revenue Conmi ssion, (1).
"In a taxing Act one has to |look nerely at
what is clearly said. There is no room for
any intendnment. There is no equity about a
t ax. There s no presunption as to a tax.
Nothing is to be read in, nothing is to be
i mplied. One can only look fairly ‘at the
| anguage used."
The object of this rule is to prevent a taxing statute being
construed "according to its intent, though not according to
its words": In re BethlemHospital (2). This Court has
accepted this rule.
(1) (1921) 1 K. B. 64, 71.
(2) (1875) L.R 19 Eq. 475, 459.
899
Bhagwati J. in A V. Fernandez v. The State of Kerala (1)
sai d,
B I P, the case is not covered wthin
the four corners of the provisions of the tax-
i ng statute, no tax can be inposed by
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i nference or by analogy or by trying to probe

into the intentions of the legislature and by

considering what was the substance of the

matter."
It has been said that "If the provision is so wanting in
clarity that no meaning is responsibly clear, the courts
will be unable to regard it at; of any effect.” : see Inland
Revenue Conmi ssioners v. Baldnoch Distillery Co. Ltd. (2)
The assessee therefore contends that on the plain words of
sub-as. (8) and (6) he cannot be charged any interest and in
fact in a case like his, subsection (8) has to be regarded
as of no effect.
Now it is well recognised that the rule of construction on
whi ch the assessee relies applies only to a taxing provision
and has no application to all provisions in a taxing statue.
It does not, for exanple, apply to a provision not creating
a charge for the tax but |aying down the machinery for its
cal cul ation or procedure for its collection. The provisions
in a taxing statute dealing with nmachinery for assessnent
have to be construed by the ordinary rules of construction
that is to say, in accordance with the clear intention of
the legislature which is to make a charge levied effective.
Reference may be made to a few oases laying down this
di stinction. In Conm ssioner of Incone-tax v. WMahaliram
Ramidas (3) it was said,

"The Section, although it is part of a taxing

Act, inmposes no charge on the subject, and

deal s nerely wth the machi nery of

(1) [1957] S.C.R 837, 847.

(2) (1948) 1 All. ~ E. R 676, 625.

(3) A1.R _(1940) P.C 124.126-127.

900

assessnent. In interpreting provisions of

this kind the rule is that construction should
be preferred which make the nmachinery workabl e
utres val eat potius quam pereat."

In India United MII's Ltd. v. Conm ssioner of
Excess Profits Tax (1) This Court observed,
"That section is, it should be enphasised, not
a charging section, but a machinery section
And a machi nery section should be so construed
as to effectuate the charging sections."”

W nmay now profitably read what Lord Dunedin
said in Wiitney v. Comm ssioners(2) of Inland

Revenue

"My Lords, | shall now permit nyself a genera
observation. Once that it is fixedthat there
is liability, it is antecedently hi ghly

i nprobable that the statute should not go on
to nmke that liability effective. A statute
is designed to be workable and the interpreta-
tion thereof by a Court should be to secure
that object, unless crucial om ssion or clear
direction makes that end wunattainable. Now
there are three stages in the inmposition of a
tax: there is the declaration of liability,
t hat is the part of the statute whi ch
deternmines what persons in respect of what
property are |liable. Next, there is the
assessnment, Liability does not depend on
assessment. That, ex hypothesis, has already
been fixed. But assessnent particul arises the
exact sumwhich a person liable has to pay.
Lastly, conme the nethods of recovery, if the
person taxed does
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not voluntarily pay."

(1) (1955) 1 s.C R 810, 816.

(2) (1925) 10 T.C 88, 110.

901

There is one other case to which we think it
useful to refer and that is Allen v. Trehearne
where s. 45(5) of the English Finance Act,
1927 which laid down that "Where in any year
of assessnment a person ceases to hold an
office or employnment...... char geabl e under
Schedule 'E tax shall be charged for that
year on the amount of his enolunents for the

peri od beginning on the sixth day of April in
that year ~and ending on the date of the
cessation"™ cane up for construction. It was

contended that '« a sumof pound 10,000 which
became payable to the assessee as the executor
of "'the deceased holder of an office under the
terns on which the office was held was not
liable to tax under the section as it could
not be saidto be " his emolunents" since it

was payable after his death. It was observed
by Scott L.J.,
"the rules...... in Section 45, Sub-section

(5) /and(6), are rules affecting assessnent
and collection, and that if there is any
difficulty in the precise applicability of the
| anguage of those Sub-sections, it should be
interpreted |I|argely and generously in order

not to defeat the main object of liability
| aid down by Rule 1 of Schedule E.*"
Deal i ng with the words "hi's enmol unent s

occurring in the subsection the |earned Lord
Justice said,
"It is quite truethat strictly speaking the
enmol uments in question never becane his in the
sense that the quantitative anbunt of pound
10, 000 becane his property, It never becane
payable to him because he died. But that it
was his enmolunents under the agreement with
the Conpany in a broad sense seens to nme to be
obvious, and in order to prevent the Revenue’s
failure to get the tax which was intended b
Rule 1 of schedule E, it appears to nme to be
legitimate to treat the words in
(1) (1938) 22 T.C. 25, 26 27.
902
guestion as meaning on the anmount of. the
emol uments attaching to the office which he
hel d’."
On this interpretation of Sub-section (5)  tax was

assessed in this case.

Now it seens to us that we are dealing here with a provision

which lays down the machinery for the assessnent of

i nterest. That sub-section (8) intended to and did in the
clearest terminpose a charge for interest seens to us to be
beyond dispute. It says that interest calculated in a

certain mariner "shall be added to the tax." W do not here
have to resort to any equitable rule of constructing or to
alter the nmeaning of the | anguage used or to add to or vary
it in order to arrive at the conclusion that the provision
intended to inpose a liability to pay interest. That is the
plain affect of the | anguage used. But the Subsection also
provides that the interest for which liability was created,
has to be calculated in a certain nmanner. It is this
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provision which has givenrise to the difficulty. But
obviously this provision only lays down the nachinery for
assessing the anount of interest for which liability was

clearly created; it in substance says that in calculating
the ampunt of interest the nachinery of calculation laid
down in sub, sec. (6) shall be applied. The proper way to
deal with such a provisionis to give it an interpretation

which, to use the words of the Privy Council in WMahairam
Kanjidas’'s(1l)case ','makes the machinery workable, utres
val eat potius quam pereat". W, therefore, think that we

shoul d read sub-sec.(6), according to the provision of which
interest has to be calculated as provided in sub-sec.(8) in
a manner which nmakes it workable and thereby prevent the
clear intention of sub-sec.(8) being defeated. Now, how is
that best done? As we have

(1) AI1.R (1940) P.C. 124,126-127.

903
earlier said sub-sec. (6) deals with a case in which tax has
been pail and therefore it says that interest would be
calculated "fromthe | at day of January in the financia
year in which the tax was pai d". This obviously cannot

literarily be applied to a case where no tax has been paid.
If however the portion of sub-see. (6) which we have quoted
above is read as, "fromthe 1st day of January in the finan-
cial ear 1in which the tax ought to have been paid", the
provi si ons becones workable. It would not be doing too

much violence to the words used to read themin this way.
The tax ought to have been paid on one or other of the dates
earlier nentioned.  The intention was that interest should
be charged from January 1 of the financial year in which the
tax ought to have been paid. Those who paid the tax but a

smal | er anmount and those who did not pay tax at all would
than be put in the same position substantially which is
obviously fair and was clearly intended. VWhich is the

precise financial year in any case would depend on its facts
and this, would nmake no differencein the construction of
the provision.

Wth regard to the other question about there ‘being no
shortfall between eighty per cent. of the anpunt of tax
found payable on the regul ar assessnent and the amount of
tax paid in a case where no tax was paid, it seens to us the
position is much sinpler. |If no tax is paid, the amount  of
such shortfall will naturally be the entire eighty per cent.
W also think that the case before us is very near to
Allen’s case(l)

It remains now to refer to sub-s,(9) of s. 18A That
subsection provides for paynent of penalty in terms of s. 28
upon subm ssion of estimates under sub-sees. (2) and. (3)
known or reasonably believed to be untrue or wupon failure
wi t hout

(1) (138) 22 T.C. 15. 16, 17.

904

reasonable cause to conply with the provisions of  sub-
sec.(3). W are unable to see that this provision in any way
affects the construction of sub secs.(6) or (8) or assists
in the solution of the, difficulty which has arisen in this
case. The penalty under sub-sec.(9) is in addition to the
l[iability wunder sub-sec. (6) and (8) which his not penalty
in the real sence, and is leviable for reasons different
fromthose on which the | evy of interest under sub-secs. (6)
and (8) is besad.

The result, therefore, is that these appeals are disni ssed
and the decision of the H gh Court answering the question
franed is wupheld for the reasons earlier nmentioned. The
respondent will get the costs of these appeals.
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Appeal s di sm ssed.




