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JUDGMENT

V.S. SIRPURKAR, J.

1. Leave grant ed.

2. A judgment dismssing the Letters Patent Appeal
and confirmng the order of the Single Judge has fallen
for consideration in this appeal. The | earned Single
Judge of the Hgh Court had dismssed the Wit
Petition. By order dated 31.12.1983 passed by the Sub-
Divisional Oficer in Ceiling Case No. 15 of 1973, the
objection filed under Section 10(3) of the Bihar Land
Refornms (Fixation of Ceiling Area and Acquisition of
Surplus Land) Act, 1961 (hereinafter referred to as
‘the Ceiling Act’) was rejected. This order was

confirmed by the District Collector vide order dated



21.5.1984 and was further confirnmed in the revision by
Resolution dated 22.5.1986 passed by the Additional
Menber, Board of Revenue. The appellants noved the
H gh Court by way of a Wit Petition being CWJ.C
No. 3824 of 1986, which was dismssed by the |earned
Singl e Judge. The appellants then filed a Letters
Pat ent Appeal (LPA); however, in the LPA all the

af orenmenti oned orders were confirned.

3. In order to appreciate the contentions raised by
Shri Nagendra Rai, |earned Senior Counsel appearing on
behal f of the appellants, it is necessary to go into

the facts of the case.

4. One Bhagwati Singh was the original |and hol der

H s son was Pitanbar Singh (appellant No. 1 herein) and
Pitanbar Singh has tw sons, nanely, Rabindra Kumar
Singh (appellant No. 2 herein) and Jitendra Kumar
Si ngh. Bhagwati Singh was alive on 9.9.1970, which is
the relevant date under the Ceiling Act. Pi t anbar
Singh (appellant No.1l) and his wife and sons were
living wth Bhagwati Singh. They were nenbers of a
M takshara joint famly and were having a total famly
hol ding of 33.95 acres of class-I1 |and. The ceiling

fixed by the Ceiling Act is 18 acres in respect of such



| and. The proceedings were started vide Ceiling Case
No. 15 of 1973 against Pitanbar Singh (appellant No.
1); since, by that tinme, Bhagwati Singh, the father,
had di ed. Still Pitanbar Singh (appellant No. 1) also
had a maj or son, Ravindra Singh. A draft statenent was
made and published showing that Pi t anbar Si ngh
(appellant No. 1) was entitled to retain only 18 acres
of land and thus, the famly was hol ding 15.95 acres of
|l and as surplus |and. On the service of the draft
statenent, Pitanbar Singh (appellant No. 1) filed
obj ections under Section 10(3) of the Ceiling Act. It
was pointed out that whatever may be the status on the
rel evant date under the Ceiling Act, when the
proceedi ngs were taken, Rabindra Kumar Singh (appell ant
No. 2) was mgjor on 9.9.1970 also and as such, he also
was entitled to his owm share and he could not be held
as a mnenber of famly of Pitanbar Sl ngh. Thi s
objection was rejected by the order dated 31.10.1975.
An appeal was preferred against this order, wherein it
was decided that the appellants should be treated as
two famlies. However, this order was recalled and the
appeal filed before the appellate authority came to be
di sm ssed by the order dated 30.6.1976. A revision was

filed against this order, which stood allowed by the



order dated 10.5.1977, whereby the matter was renanded
to the appellate authority for the purpose of
determning the age of Rabindra Kumar Singh (appellant
No. 2 herein) as on 9.9.1970. After the remand, the
appel late authority, by its order dated 15.12.1977,
recorded a finding that Rabindra Kumar Singh (appellant
No. 2 herein) was major on 9.9.1970 and accordingly, he
was entitled to be treated as a separate famly from
that of his father Pitanbar Singh (appellant No. 1).
It is very significant to note that this order was
never challenged by the State by way of a revision and
the said order attained the finality. However, a draft
statenment under Section 11(1) of the Ceiling Act was
finally published and gazetted under Section 15(1) of
the Ceiling Act, on the basis of the old orders no
draft statenent was published after passing of the
order dated 15.12.1977, which ought to have been
published noting the change nade by the appellate
authority, whereby Rabindra Kumar Singh (appellant No.
2) was treated to be a major and that there was no
surplus land in between tw famlies, nanely, of
Pitanbar Singh (appellant No. 1) and of his son

Rabi ndra Kumar Singh (appellant No. 2).



5. It is apparent that on 9.4.1981, the anended Act
cane into force being Bihar Land Reforns (Fixation of
Ceiling Area and Acquisition of Sur pl us Land)
(Amendnent) Act , 1982 (hereinafter cal l ed “the
Amendnent Act’). Two new Sections were introduced,

they being 32A and 32B. They were as under: -

32A. Abatenent of appeal, revision, review or
ref erence:
An appeal, revision, review or reference other than

those arising out of orders passed under Section 8 or
Sub-Section (3) of Section 16 pending before any
authority on the date of commencenent of the Bi har Land
Refornms (Fixation of Ceiling Area and Acquisition of
Sur pl us Land) (Anendnent) Act, 1982, shall abate:

Provided further that such appeal, review or
reference arising out of orders passed under Section 8
or sub-Section (3) of Section 16 as has abated under
Section 13 of Bihar Land Refornms (Fixation of Ceiling
Area and Acquisition of Surplus Land) (Anendnent)
Ordi nance, 1981 (Bi har O dinance No. 66 of 1981), shal
st and automatical ly restored bef ore t he proper

authority on the comencenent of this Act.
32B. Initiation of fresh proceedi ng:

Al'l those proceedings, other than appeal, revision,
review or reference referred to in Section 32A pending
on the date of comrencenent of the Bihar Land Reforns

(Fixation of Ceiling Area and Acquisition of Surplus



Land) (Anendnent) Act, 1982, and in which fina
publ i cati on under sub-Section (1) of Section 11 of the
Act as it stood before the amendnment by aforesaid Act,
had not been nmde, shall be disposed of afresh in
accordance with the provisions of Section 10 of the
Act .

Very surprisingly, after comng into force of the
Amendnent Act, a fresh draft statement was issued. The
objection was raised that such draft statenent should
never have been issued. However, a re-determnation
was taken under Section 4A of the Ceiling Act as
inserted by the Anmendnent Act and as such, a whole
exercise was taken and it was enquired whether there
was any transfer of |and made I n between 22.10.1959 and
9.9.1970 or thereafter. In fact, in case of the
appel l ants, no such transfer was effective in between
those two dates. However, the objection filed to the
said draft statenment was rejected by the order dated
31.12.1983, whereby again the ceiling was re-determ ned
holding the famly of the appellants to be one famly.
This order was confirnmed up to the Tribunal’s order.
These orders were chall enged before the |earned Single
Judge, who, though noted that there was a final order
passed on 15.12.1977 holding that the appellants were

entitled to be counted as two famlies, yet held that



because of the [|anguage of Section 32B, the State
Governnent was entitled to reopen the case. The
| earned Single Judge took the view that there was
already a final publication nmade under Section 11(1) of
the Ceiling Act prior to the passing of the order of
remand by the revisional authority and the sane was not
quashed by the appellate authority. The |earned Judge,
t heref ore, took the view that the said old
notification/publication would be deenmed to be
operative on the date of comng into force of the
provisions of Section 32B of the Anmendnent Act. The
| earned Judge went on to conpare the matter with the
civil cases relating to partition. The | earned Judge
also took a view that in view of the unequivoca
| anguage of Section 11(1) of the Ceiling Act, the
authority was required to nmake final publication of
draft statenment in accordance with the order passed by
it wupon the objections, irrespective of the fact
whet her, according to the said order, the land hol der
was hol ding any surplus land or holding land within the
ceiling limt specified under |aw. The authority in
such case where the objection by the land holder is
upheld has to neke the draft statenment and final

publication has to be nade to the effect that the |and



hol der does not possess surplus |and. However, in
those cases, where objection 1is either partially
allowed or it is found that the Iland holder is
possessing surplus land, it is incunbent wupon the
concerned authority to make final publication of the
draft statenent by making alteration therein and
showing that the land holder was not possessing any
surplus | and. The | earned Single Judge noted that no
such step was taken for the final publication inspite
of passing of the order dated 15.12.1977. The | earned
Judge, therefore, took the view that since there was no
final publication of draft statenment wunder Section
11(1) of the Ceiling Act prior to comng into force of
the provisions of Section 32B of the Amendnent Act, the
authority was justified in disposing of the proceeding
afresh in accordance with the provisions of Section 10
of the Ceiling Act and passing final order upon the
objection filed under Section 10(3) of the Ceiling Act
filed on behalf of the appellants. It is very
significant to note that the l|earned Single Judge did
not, in any manner, go into the merits of the matter
nor did he give effect to the order dated 15.12.1977,
where it was unequivocally held that the |and hol ders

were entitled to be treated as two famlies. It was



pointed out during the letters patent appeal that the
whol e course undertaken was conpletely illogical and
unj ust . Relying on Section 11(1) of the Ceiling Act,
it was reiterated before the Division Bench in LPA that
there ought to have been the finalization of draft
statenent and the publication thereof after passing of
the order dated 15.12.1977 altering the earlier

publ i shed final statenent.

6. In our opinion, this contention was absolutely
right in view of the |anguage of Section 11(1) of the

Ceiling Act, which runs as under: -

11. Final publication of draft statenent:

(1) Wen the objection under sub-Section (3) of
Section 10, appeal and revision, if any, relating
thereto have been disposed of, the Collector shal

subject to the provision of Section 15A(5) make such
alteration in the draft statement as may be necessary
to give effect to any order passed on the objection or
on appeal or revision and shall cause the said
statenment with the alteration, if any, to be finally
publ i shed at such places and in such manner, as may be
prescri bed under sub-Section (2) of Section 10 and a
copy thereof duly certified by the Collector in the
prescri bed manner shall be given to the I|and holder

concer ned.
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Now, in this case, as has been noted by the High
Court in the LPA it was the old draft statenent
publ i shed when in fact even the matter was not finally
decided in between the State and the |and hol ders. A
specific contention was, therefore, raised that unless
the controversy between the State and the |and hol ders
was conpleted, there could be no draft statenment, much
| ess, publication thereof. Such draft statenent which
was published prematurely, could not be treated as a
proper draf t st at enent and there could be no
publication thereof also. In fact, when we see the
order passed by the Division Bench, it is correctly
noted therein that the publication, as contenplated, is
to be made only after the disposal of the objection,
appeal and revision and if the publication is nade
before the disposal of the objection or appeal or
revision and no <change is brought in the draft
statenent by the disposal of the objection, the appeal
or the revision, the publication will hold good, but if
any orders in such objection, appeal or revision bring
about a change, the publication will not hold good
because the sub-Section mandates publication of a draft

statenment as changed while disposing of the objection
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or appeal or revision. The Division Bench has also

drawn a correct concl usion hol ding: -

“The logical conclusion, therefore, would be that by
reason of the appellate order dated 15.12.1977 final
publication of the draft statenent as was nmde prior
thereto stood obliterated with the order passed on the

objection, on the basis whereof the sanme had been
publ i shed.”

The Division Bench, however, noted that no such draft
statenent was ever published altering the earlier draft
st at enment . Taking this in view, the Court then
proceeded to hold that since there was no final
publication nade on the basis of the order dated
15.12. 1977, Section 32B cane into operation and,
therefore, there could be the initiation of the fresh
proceedings in ternms of that Section. I n our opinion

this is a conpletely erroneous view. In fact, after
the order dated 15.12.1977 was passed, it was not for
the appellants to do anything, but it was the duty of
the State CGovernnent to issue a final draft statenent
on the basis of that order and then to publish it in
the light of the order dated 15.12.1977, which duty
emanated from the positive | anguage of Section 11(1) of
the Ceiling Act. It is not at all the fault of the
| and hol ders/appellants if the State Governnent did not

do anything for four years i.e. between 16.12.1977 and
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9.4.1981 when the Anmendnent Act canme into force.
Though the inaction on the part of the State Governnent
Is noted by the H gh Court, the Division Bench refused

to act upon it and went on to observe: -

“Thus although there is no just reason for the
collector not finally publishing the draft statenent
i medi ately after the appellate order dated 15.12.1977
was passed, but still then in view of the nmandate
contained in Section 32B of the Act, fresh proceeding
becanme necessary in respect of the land in question.”

We do not approve of such approach as it would be
patently wunjust to give a premium to the State
Governnent on its inaction. W reiterate that the
appellants had nothing to do wth the creating or
publishing of the draft statenent. It was the duty of
the State CGovernnent. If the State Governnent did not
follow its duty, it has to suffer and the appellants
cannot be made to suffer on account of the inaction
shown by the State CGovernnment either deliberately or
ot herw se. W, therefore, wunder the circunstances,
hold that Section 32B could not have been relied upon
by the State Government and both the |earned Single
Judge as well as the Dyvision Bench have erred in
| egal i zi ng the subsequent reopening of the proceedings,

whi ch had cone to a dead end on 15.12.1977.
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7. This is apart from the fact that even on the
nerits, the Division Bench has commtted a patent error
in treating the famly as one famly and proceeding to
limt the entitlement of the famly holding to 18
acres. It was an admtted position that the father of
Pi tanbar Singh (appellant No. 1 herein) was alive on
9.9.1970. There is further no dispute that Pitanbar
Singh (appellant No. 1 herein) was a mmjor at that
tinme. Further, there can be no dispute again that the
maj or sons are not part of the famly. The definition
of the ‘“famly’ runs as under: -

“*famly’ means and includes a person, his or her
spouse and m nor children.

Explanation I — In this clause the word person includes
any conpany, institution, trust association or body of
I ndi vi dual s whet her incorporated or not;
Expl anation Il — The personal |aw shall not be rel evant
or be taken into consideration in determning the
conposition of the famly for the purposes of the Act”
Therefore, the |anguage clearly suggests that the
maj or son would be outside the definition of ‘famly’
In this case, on 9.9.1970, Bhagwati Singh was alive and
so was Pitanbar Singh (appellant No. 1 herein) was
maj or. Even otherw se, Rabindra Kumar Singh (appell ant

No. 2 herein) was also a major person in the famly on

09.09.1970, as held by the appellate authority vide
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order dated 15.12.1977. Thus under no circunstance
could it be held to be a single famly. The Division
Bench has tried to get over this by saying that there
was no pleading that on or before 9.9.1970, there was
any partition effected under the joint famly and that
Pitanbar Singh (appellant No. 1 herein) becane
individually entitled to holding any |and Raiyat. Now,
there is no question of treating Pitanbar Singh
(appel | ant No. 1 herein) not to be a Raiyat,
particularly, when Pitanbar Singh (appellant No. 1
herein) and his father were the coparceners of a
Mtakshara joint famly holding the land in question
and as such, each of them were entitled to the land to
the extent of their share. The Division Bench has
strangely held that they were only entitled to enforce
their right by seeking disruption of the joint famly
by claimng and obtaining partition of the joint famly
properties; however, that having not been done their
i ndividual rights did not crystalli ze. The Division
Bench also nentioned further that though they had
“floating right” in the land in question, but having
regard to the explanation inserted to the definition of
the word ‘famly’, such floating right could not be

t aken into consi deration for det er m ni ng t he
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conposition of the famly for the purpose of the Act.
We disapprove of this approach. The right of a
coparcener cones in his favour wth his birth and
considering the definition of ‘famly’, which includes
only a person, his/her spouse and mnor children the
|l ogic of the Division Bench is erroneous. Expl anati on
Il makes the matters clear when it says that personal
law shall not be rel evant or be taken into
consideration in determning the conposition of the
famly for the purposes of the Act. Therefore, it wll
be clear that though it was a joint famly of Bhagwati
Singh and Pitanbar Singh (appellant No. 1) and
thereafter of Ravindra Singh, the rights of Pitanbar
Si ngh (appel | ant No. 1) and Ravindra  Si ngh as
coparceners would be intact. Further, since they were
major on the relevant date, they could not have been
held as nmenber of one famly and were entitled to be
treated as independent famlies with the result that
there would be two famlies and the total |and being
only 33.95 acres, there could be no surplus, as has
been wongly held by the Courts below, particularly,
after the reopening of the proceedings under Section
32B of the Anmendnent Act. On both counts, therefore,

the High Court has erred. We, therefore, allow this
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appeal, set aside all the orders starting from the
order dated 31.12.1983 and hold that since the order
dated 15.12.1977 has attained finality, there would be

no question of any further proceedings.

8. The appeal is allowed in terns of what is stated

above.

[V.S. Sirpurkar]

. /. ST J.
[ Cyriac Joseph]
New Del hi ;
Cct ober 8, 2010.
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JUDGMENT



