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JUDGVENT:
JUDGMENT
(Arising out of SLP (Crl.) No. 2282 of 2006)

ARI JI T PASAYAT, J.

Leave granted.

Appel | ant was convicted for all eged comm ssi on of offence
puni shabl e under Section 46A(a)(ii) of the Bengal Excise Act,
1909 (in short the "Act’). According to the prosecution he was
in unl awful possession of 40 litres of illicit distilled |iquor

The trial found himguilty and convicted himin terns of
Section 46A(a)(ii) and sentenced to suffer rigorous
i mprisonnment for three years and to pay a fine of Rs,500/-
with default stipulation.

The said order of the |earned Judicial Mgistrate, 1st
Court at Di anpbnd Harbour, 24 Parganas (South) was
mai nt ai ned by | earned Additional Sessions Judge, 6th  Court,
Al ipore, 24 Parganas (South). The Hi gh Court also did not find
any substance in the revision filed before it and dism ssed the
sane.

The background facts | eading to prosecution and
cul mnating in conviction essentially are as foll ows:

On 17.01.1996 at about 10.30 A.Mthe present appellant
was apprehended on Falta Road near Fatehpur market for
unl awf ul possession of 40 litres of illicit distilled liquor in a
pol ythene jar. He was arrested and the article was seized after
observing formalities followed by taking sanple in a separate
bottl e which was forwarded to the chem cal exam ner. ' The
analysis report is in the positive with the finding that the
liquid contained 61.22 al cohol which is of illicit origin. The
Government suffered a | oss of Rs.1400/- toward revenue.

Four wi tnesses on behalf of the prosecution while five
wi t nesses on behal f of the defence were exam ned, and after
considering the facts, circunstances and materials on record,
the trial Court found the appellant guilty under Section 46A
(a)(ii) of the Act, convicted himthere under and sentenced him
to suffer Rigorous Inprisonnment for three years and to pay
fine of Rs.500/- in default to R 1. for one nmonth which was
affirmed as stated supra by the First Appellate Court and in
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revision petition before the H gh Court was di sm ssed.

Learned counsel for the appellant submitted that no
i ndependent wi tness was exanmi ned and, therefore, the
conviction is per se unsustainable. It is also submitted that
the conviction in terns of Section 46A(a)(ii) is uncalled for
and at the nost the sane could be in terms of Section 46A(a) (i)
of the Act. It is also submtted that the sentence inposed is
hi gh, beyond the limt prescribed by the statute and, therefore,
are unsust ai nabl e.

Learned counsel for the State, supported the order

The first issue relates to non-exam nation of independent

Wi t nesses. The courts bel ow anal ysed in detail the factua
position and cane to hold as to why it was not possible for the
prosecution to exani ne any independent witness. There is no
prohi bition on a conviction being recorded on the basis of the
testinmony of official witnesses if they are found to be
trustworthy:

Conming to the question about the applicable provision
the provision itself needs to be noted. The sane reads as
fol | ows:

"46A. Penalty for unlawful manufacture

of spirit or transport etc., of intoxicating drug,
cultivation of henp, use and possession of
materials for manufacture of spirit and

i ntoxicating drug. - \Woever in contravention

of this Act or of any rule, notification or order
nmade, issued or given, or a license, permt or
pass granted under this Act, -

(a) manufactures any spirit or _intoxicating
drug ot her than bakhar or cultivates henp

pl ant (Cannabis sativa L.) or; (fromwhich an
i ntoxicating drug can be manufactured for
produced), or

(b) uses, keeps or has in his possession any
material, still, utensils, inplements or
appar at us what soever for the purpose
nentioned in clause (a), or

(c) imports, exports, transports, possesses or
sells spirit or intoxicating drug other than
bakhar, or;

(cc) bottles spirit for the purpose of sale, or
(d) works any distillery or brewery, or

(e) establishes any distillery or brewery, or
war ehouse,

(f) collects or sells any portion of henp plant
(Cannabis sativa L.) fromwhich an intoxicating
drug may be nmanufactured or produced.

[shal | be punishable, -

(i) In the case of an offence under clause (c) or
clause (f), when the value of the spirit,

i ntoxicating drug or henp plant (Connabis

sativa L.) fromwhich an intoxicating drug can
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be manufactured or produced is |ess than two
t housand rupees, with inprisonnent for a
termwhich nay extend to two years and with
fine:

Provided that in the absence of specia

and adequate reasons to the contrary to be
recorded in the judgrment of the court, such
i mprisonnent shall not be:-

(1) for the first offence, for less than one nonth
and

(2) for the second and for every subsequent
of fence, for |ess than three nonths;

(ii) in any other case, with inprisonment for a
termwhich my extend to five years (but shal
not be for less than six nmonths) and with fine:

Provided that for special and adequate
reasons to be recorded in thejudgnent of the
court, such inprisonment may be for |ess than
si x nonths but shall not be for |less than three
nonths.]"

A bare reading of the provision nakes it clear that
separ at e puni shments are provided. First part relates to
of fences under Cl ause (c) or Clause (f) as the case may be,
when the value of the spirit, intoxicating drug or henp plant is
| ess than Rs.2,000/-, and for these cases the maximm
i mprisonnment is two years with fine. Second part is in the
nature of a residuary provision and relates to cases not

covered by clauses (c) or (f) within thevalue of Rs.2,000/-. |If
the value of the contraband article is nore than Rs. 2, 000/ -
the second part will be applicable, even if the case is covered

by clause (c) or (f). This is clear fromthe expression used "in

any other case".

The proviso permits the court to reduce the sentence
bel ow the prescribed mnimumbut it shall be only for specia
and adequate reasons to be recorded in the judgnent. In the
i nstant case though no special or adequate reason has been
i ndicated to reduce the sentence, the courts bel ow proceeded
on the basis as if it is covered by alleged offence is covered hy
Section 46A(a)(ii).

There is no dispute and in fact the courts below have
proceeded as if the offence commtted by the accused rel ated
to "possession". Cause (a) relates to "manufacture"

Al'l egations in this case do not relate to "manufacture". That

bei ng so Section 46A(a)(ii) had no application and on the other
hand the applicable provision is Section 46A(a)(i) of the Act.

The conviction is accordingly altered. The sentence which can

be i mposed for the said offence is maximumtwo years wth

fine. Considering the quantumof illicit distillery Iiquor seized,
in our considered view five nonths rigorous inprisonnent

woul d meet the ends of justice.

The appeal is allowed to the aforesaid extent.




