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The Judgrment of the Court was delivered by

PHUKAN, J. This appeal by special |eave arises fromthe judgnent of the
H gh Court of Madhya Pradesh at Jabal pur dated 30th January, 1997 passed in
Second Appeal No. 291 of 1993. The appeal is by the tenant.

Pacts of the case are as follows :

The sol e respondent-landl ady filed a suit for ejectnent and recovery of
arrears of rent and damages agai nst the appellant-tenant. The grounds for
ej ectment were bona fide requirenent for acconmpdati on, non-paynent of
rent from3.5.1985 to 31.7.1986 and al so for renovation and alteration of
the suit prenmise, as it was in the dil apidated condition. The tenant denied
the title of the |landlady and that he was in the arrears of rent. The
tenant also denied that the suit prem ses was required for bona fide
acconmmodati on of the respondent and for renovation and alteration. The suit
was decreed by the Additional Civil Judge. Chhindawara, but the decree was
set aside by the First Appellate Court. The second appeal was carried to
the H gh Court and by the inpugned judg-nment the High Court allowed the
appeal and restored the judgnent of the Trial Court. That is how the
parties are before us.

We have heard M. Shiv Sagar Tiwari, |earned counsel for the appellant-
tenant and M. K MK Nair |earned counsel for the respondent-|andl ady.

Fromthe judgnent of the Trial Court, we find that the tenant admitted in
his evidence the fact of taking the suit prem ses on rent on al'so accepted
the respondent as his landlord. On these facts the Trial Court held that
there was relationship of |Iandlord and tenant between the parties. This
finding has not been disturbed by the First Appellate Court and the Hi gh
Court. Regarding default in paynment of rent it was averred that the tenant
was in arrears of rent fromMuy 3, 1985 to 31st of “July, 1986 anbunting to
Rs. 1493 and the rent was Rs. 100 per nmonth. The Trial Court fromthe

evi dence of the tenant and his son held that, as they could not say who
paid the rent and for how many nonths, the tenant was in-arrears of rent
amounting to Rs. 1493. The First Appellate Court on the ground that the
tenant deposited rent in the Appellate Court, held that he could not be
treated defaulter of rent.

Under cl ause (a) of sub-section (1) of Section 12 of M P. Acconmpdati on
Control Act, 1961 (for short 'the Act’), if a tenant has neither paid nor
tendered the whole of the arrears of rent legally recoverable fromhim
within two nonths fromdate on which notice of demand for arrears of rent
has been served on himby the landlord, eviction can be ordered.

Admittedly, the tenant did not pay the arrears of rent after receipt of the
noti ce.
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Sub-sections (1) and (5) of Section 13 of the Act which are relevant for
our purpose and are quoted bel ow

" 13( 1). On a suit or any other proceeding being instituted by a | andlord
on any of the grounds referred to in Section 12 or in any appeal or any

ot her proceedi ng by a tenant agai nst any decree or order for his eviction,
the tenant shall, within one nonth of the service of wit of summons or

noti ce of appeal or of any other proceeding, or within one. nonth of
institution of appeal or any other proceeding by the tenant, as the case
may be, or within such further time as the court may on an application made
toit allowin this behalf, deposit in the court or pay to the |andlord, an
amount cal cul ated at the rate of rent at which it was paid for the period
for which the tenant nmay have nmade default including the period subsequent
thereto up to the end of the nonth. Previous to that in which the deposit
or payrment is made; and shall thereafter continue to deposit or pay, nonth
by month by the 15th of each succeeding nmonth a sum equivalent to the rent
at that rate till the decision of the suit appeal or proceedings as the
case may be

13(5). It" _a tenant nakes deposit or - paynent as required to sub-section
(1), or sub-section (2) no decree or order shall be made by the Court for
the recovery of possession of the accommodati on on the ground of default in
the paynment of rent by the tenant, but the Court may allow such cost as it
may deemfit to the landlord."” Reading both the sub-sections together, we
are of the opinion that the benefit of sub-section (5) shall be avail able
to a tenant provided he tenders the arrears of rent or deposit it in the
court within one nonth of service of wit of notice or notice of appeal or
any other proceeding or within one nonth of the institution of the appea
or any other proceeding by thetenant or within such further tinme as the
court may on an application nade to it allow inthis behalf. In the case in
hand the tenant did not deposit the arrears of rent either prior to filing
of the suit or during its pendency before the Trial Court. In the First
Appel l ate Court rent was deposited-and it was not clear whether he
continued to deposit the rent as per sub-section (1) of Section 13. The
First Appellate Court set aside the findings of defaulter on the ground
that the rent was deposited in the Appellate Court. The H gh Court was of
opi nion that after the Trial Court passed the decree hol ding that the
tenant was in the arrears of rent, nmere depositing the anmount without
filing an application for extension of tine for paynment of all the arrears
of rent due, the finding of the Appellate Court that tenant was not a
defaulter is not sustainable. The H gh Court further recorded that the
First Appellate Court did not give any finding that entire anpbunt of
arrears of rent was paid. This finding of the H gh Court cannot be faulted
in view of clear provision of sub-section (1) of Section 13 and, there-
fore, tenant is not entitled to get protection under sub-section (5).

Regardi ng bona fide requirement of the |andlady, the Trial Court after
appreci ation of the evidence on record held that premises in question was
required by the | andl ady for bona fide occupation for residential purpose
for herself. The First Appellate Court set aside the finding on the ground
that need of the | andl ady was not bona fide as her son has constructed a
house where she could stay. Though the tenant left the suit prem ses on his
transfer to a place called Sivani where he has been provided accomvbdati on
by his enployer, where he is living with his wife and he has also a house
at Sivani, the First Appellate Court erroneously took into consideration
that the suit prenmises is required for accommdation of his ailing
grandnot her and his son, who is doing business in the suit premnises. These
are absolutely extraneous considera-tion as while considering the bona fide
need of the landlord under the Act, the court need not take into

consi deration these facts.

Law is well settled that it is for the landlord to decide how and in what
manner he should live and that he is the best judge of his residentia
require-nment. |In deciding the question of the bona fide requirenent, it is
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unnecessary to nake an endeavour as to how el se |l andlord could have

adj usted hinmsel f. Though the son of the landlady is doctor and has
constructed his own house, the | andlady wants to stay in the suit prem ses.
It is not the case of the tenant that |andl ady has any other suitable
accommodati on. Therefore, the H gh Court rightly set aside the finding of
the First Appellate Court holding that |andlady could not be conpelled to
reside with her son as her case was that she wanted to stay by herself in
the suit premni ses because of her health condition and the clinmatic
condition of that place suits her

As the | andlady has been able to make out a case for eviction under the
Act, the tenant is liable to be evicted.

LA. No. 4

The Presiding Oficer for the First Appellate Court viz., 3rd Additiona

Di strict Judge, Chhindawara, Sivani, Jabal pur who all owed the appeal of the
tenant has filed the present application for expunging the remarks nmade
agai nst himin the inpugned judgrment by the H gh Court.

Time and again this Court had deprecated the practice of passing unsa-voury
remar ks agai nst subordi nate judicial officers by H gh Courts but unfor-
tunately the direction of this Court has not percol ated down to High
Courts.

As far as back in the year 1963 in Ishwari Prasad Mshra v. Mhd. Isa,
[1963] 3 SCR 722, this Court speaking through Gaj endragadker, J. (as he
then was) in the context of dealing with strictures passed by the High
Court agai nst one of its subordinate judicial officers stressed the need to
adopt utnost judicial restraint against using strong | anguage and

i mputation of corrupt notives against |ower judiciary because the Judge
agai nst whom i nputations are nmade has no renedy in law to vindicate his
position. In K P. Tiwari v. State of MP., [1994] Supp. 1 SCC 540, this
Court made the foll owi ng observations inthis context :

"The higher courts every day cone across orders of the |ower courts which
are not justified either in lawor in fact and nodi fy themor set them
aside. That is one of the functions of the superior courts. Qur |ega
system acknow edges the fallibility of the Judges and hence provi des for
appeal s and revisions. A Judge tries to discharge his duties 'to the best of
his capacity. Wiile doing so, sonetines, he is likely to err....... it has
also to be renmenbered that the [ ower judicial officers nbstly work under a
charged at nosphere and are constantly under a psychol ogi cal pressure with
all the contestants and their | awers al nost breathing down their necks -
nore correctly up to their nostrils They do not have the benefit of a

det ached at nosphere of the higher courts to think coolly and decide
patiently. Every error, however, gross it may | ook, should not, therefore,
be attributed to i nproper notive."

We al so extract bel ow the observation of this Court in/ Braj Kishore Thakur
v. Union of India and Os., [1997] 4 SCC 65.

"Judicial restraint is a virtue. A virtue which shall be concom tant of
every judicial disposition. It is an attribute of a Judge which he is
obliged to keep refurbished fromtine to tine, particularly while dealing
with matter before himwhether in exercise of appellate or revisional or
ot her supervisory jurisdiction. Hi gher courts nust rem nd thensel ves
constantly that higher tiers are provided in the judicial hierarchy to set
right errors which could possibly have crept in the findings or orders of
courts at the lower tiers. Such powers are certainly not for bel ching
diatribe at judicial personages in |lower cadre. It is well to renenber the
words of a jurist that "a Judge who has not committed any error is yet to
be born."

No greater danage can be caused to the adm nistration of justice and to the
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confidence of people in judicial institutions when Judges of higher courts
publicly express lack of faith in the subordinate Judges. It has been said,
time and again, that respect for judiciary is not in hands by using

i ntenmperate | anguage and by casting aspersions against lower judiciary. It
is well to renenber that a judicial officer against whom aspersions are
made in the judgnment coul d not appear before the higher court to defend his
order. Judges of higher court nust, therefore, exercise greater judicia
restraint and adopt greater care when they are tenpted to enploy strong
terns against the lower judiciary."

The Hi gh Courts shoul d al ways renenmber while exercising the control over
the courts subordinate thereto that "the strength of power is not displayed
solely in cracking a whip on errors, mstakes or failures; the power should
be so wielded as to have propensity to prevent and to ensure excl usion of
repeti-tion if commtted once innocently or unwittingly........ The power to
control is

not to be exercised solely by welding a teacher’s cane’. (Paragraph 15 of
"K' A Judicial Oficer [2001] 3 SCC 54). In view of what has been said
repeat edl'y by this Court regarding passing of adverse renarks agai nst
subordi nate judicial officers by the H gh Court, we expunge renarks made
agai nst the applicant by the H gh Court in the inmpunged judgnent as these
were uncalled for. It is unfortunate that the concerned judicial officer
had to approach the hi ghest court of |and spending considerable tinme and
noney. |f any adverse entry has been recorded in the confidential report of
the officer, it shall be deleted and treated as washed off fromthe record.
The application is allowed:

In the result we find merit in the present appeal and accordingly it is
al  owed. Cost on the parties.




