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ACT:
Act of State--Duration of--State allowing clains to be
preferred and enquired into--Act of State, if at an

end- - Adm ni strati on of Mayurbhanj State Order, 1949, cl. 9.

HEADNOTE:

The appellant had two noney cl ai n8 agai nst the Maharaja of
Mayur bhanj State. From January 1, 1949, the State nerged
with the Province of Orissa. Clause 9 of the Administration
of Mayur bhanj State Order, 1949, pronulgated by the
Government of Oissa, provided for  the issuing of a
notification for calling upon all persons having pecuniary
cl ai ns against the Maharaja to notify the sane to an officer
authorised in that behalf. After issue of the notification
the appellant preferred his two clainms before the-C ains
Oficer. The Cdainms Oficer nmade a report substantially
accepting the clains. This report was submitted to the
Menber (third), Board of Revenue. Wthout giving the appel-
| ant any hearing the clainms were rejected on the ground that
they were barred by limtation. The appellant applied for a
review and submitted the docunments on which he relied but
again wthout giving the appellant a hearing the Board of
Revenue declined to review the matter. The appel | ant
cont ended
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that there was a breach of the principles of natural justice
in the Board of Revenue deciding the matter w thout giving
the appellant a proper hearing. The respondent contended
that the rejection of the claim was an act of State, that
the new Sovereign State could not be conpelled by the courts
to accept the liability of the old Ruler, that though the
new Sovereign State might nmake such enquiry as it chose it
was not conpelled to give a hearing to the appellant. The
appellant replied that the act of State was over when the
clains were invited and accepted by the Cains Oficer
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Held, that the rejection of the clains was an act of State
and could not be challenged. Unless the new Sovereign,
either expressly or inpliedly, admtted the clains, the
muni ci pal courts had no jurisdiction in the matter. The act
of State did not come to an end when CGovernment allowed the
clains to be preferred or the Cains Oficer nade his
report. The enquiry was for the benefit of the State and
not for conferring rights on the claimants. Till there was
an acceptance of the claims by the Governnent or sone
of ficer who could be said to bind the Government, the act of
State was still open.

Dal m a, Dadri Cenent Co. Ltd. v. Conm ssioner of Income-tax,
[1959] S.C. R 729 State of Saurashtra v. Mrenon Haji |snmmai
Haji, [1960] 1 S.C.R 537 and Vaje Singh ji joravar Singh v.
Secretary of State for India, (1924) L.R 51 |I.A 357,
relied on.

JUDGVENT:

Cl VI L APPELLATE JURI SDI CTI.ON: Civil Appeal s Nos. 666 and 667
of 1957.

N. C. Chatterjee and G C. Mathur, for the appellant.

A V. Viswanat ha- Sastri, K N Rajagopala Sastri and T. M
Sen, for the respondents.

1961. WMarch 8. The judgnment of the Court was delivered by

H DAYATULLAH, J.-These two appeal s rai se a compn question
of law, and it is convenient to deal with them together

They have been filed (with certificate) against a judgnent
of the Hi gh Court of Oissa, by Jagannath Agarwala, who
sought to enforce a claimhe had agai nst the forner State of
Mayur bhanj and the ex-Rul er of Mayurbhanj. They arise out
of two petitions under Art. 226 of the Constitution, for
wits of mandanus, etc., which the High Court of Oissa
di smissed by its order under appeal

It appears that in the year 1943 the Mharaja, of
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Mayur bhanj entered into an agreenent or arrangement’ wth
Jagannath Agarwala for establishing a business for the
manuf acture of industrial alcohol and essential oils and for
purchases of wheat and barley in the Punjab. GCuvil Appea
No. 666 of 1957 relates to the establishnment of the
manuf act uri ng busi ness, and Cvil Appeal No. 667 of 1957, to
the purchases of wheat and barley. Wth reference to the
establ i shnent of the business, the appellant urges that it
was agreed that the capital required would be contributed by
the parties in equal shares, and that the profit -~ and |oss
woul d al so be shared equally. As regards the purchases, the
appel l ant was to advance such noney as might be required,
and the State of Mayurbhanj was to provi de necessary permts
and facilities for transport.

In furtherance of this agreenent, the appellant urges that
he established a factory and started the business, but the
Mahar aj a, instead of contributing his share of the capital,
asked the appellant to do so on his behal f, prom sing to pay
him the anount. The factory was constructed, and, it
appears, it went into production, but later closed down,
suffering a total loss of Rs. 2,80,875-9-3. In the first
case, therefore, the claimof the appellant against the
Maharaja and the State was Rs. 1,40,400 odd. 1In the second
case, the appellant advanced a sumof Rs. 50,000 and also
incurred a further expenditure of Rs. 3,741-7-9. The State
of Mayurbhanj failed in its pronmise of procuring the
necessary pernits and facilities for transport, and the
appel l ant was, therefore, required to sell the foodgrains in
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the Punjab, and thus incurred a loss of Rs. 14,844-0-3. The
appel lant alleges that the Maharaja promsed to pay the
"amount .

From January 1, 1949, the Mayurbhanj State nerged with the
Province of Oissa, and on the sane day, the Governnent of
Oissa promulgated the Adm nistration of Myurbhanj State
Order, 1949 under s. 4 of the Extra Provincial Jurisdiction
Act, 1947 (47 of 1947). That Order allowed clainms against
the State of Mayurbhanj to be preferred to Governnment for
its

208
consi deration. Clause 9 of the Order, in so far as it is
material, is as foll ows:
"9, Cains against Ruler of the State. (a) The
Admi ni strat or shall as soon as possi bl e

publish® a notification in the Gazette in
English and in wvernacular calling upon al
per sons havi ng ' pecuniary clains, whet her
imediately enforceable or not, against the
State or the Ruler of the State in his
capacity as Ruler of that State, to notify the
same in witingto the officer authorised, by
the Administrator in this behalf (hereinafter
called the said officer) within three nonths
fromthe date of the notification

(b) The notice shall also be published at
such places and in such other manner as the
Admi ni strator may by special or general order
direct.

(c) Every such clainmant shall, wthin the
period specified in sub-paragraph (a) notify
to the said officer in witing his claim wth
full particulars thereof ~-and any claim
presented after the expiration of such period
shal | be sunmmarily rejected.

(d) Every docunment - including entries. in
book. % of account (in the possession of or
under the control of ‘the claimnt on'which he
bases his claimshall be produced before the
said officer along with the statement of the

claim
(f) Not hi ng in the preceding sub-paragraphs
shal | apply to any pecuniary claim of

CGovernment or any local authority.

(9) The said officer shall after naking such
enquiry as he nmay deem fit, decide which
clains notified under sub-paragraph(c) are to
be allowed in whole or in part and which are
to be disallowed, and on his decision  being
confirmed by the Administrator, the sai d
of ficer shall give witten notice of ‘the same
to the claimnts. The decision of t he
Admi ni strator shall be final and shall not be
liable. to be called into question in —any
Court what soever. .’

(h) No court shall have jurisdiction to
i nvestigate
209

any pecuniary claim against the State or
against the Ruler of the State in his capacity
as Ruler of that State and such claimshall be
det er m ned only in accordance with t he
provi si ons of this paragraph.

(i) The  Adnministrator nmay delegate hi s
powers under this paragraph to any officer
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subordinate to himnot below the rank of an
Additional District Magistrate.
() The provisions of this paragraph shal
not apply to any claim against the State
based on a cause of action which arose on
or after the 1st January 1949 and such claim
shall be disposed of in accordance with the
laws applied or continued in force under
par agraph 5."
The appel lant preferred his two clains for the consideration
of the dains Oficer, who was dealing with such clains on
behalf of the Admnistrator. The Caims Oficer made a
report to the Adm nistrator on June 20, 1951 in respect of
the first claim and after examining the nerits, gave his
concl usions as foll ows:
"Consi dering the evidence laid by the d ai nant
before nme in support of his claim | find that
he'is entitled to.a sumof Rs. 1,37,785-13-7-

1/ 2. It has been urged by the Cainmant that
interest @Rs. 4 per _cent. per annum shoul d be
allowed to himtill the date of repayment of
his dues.” He has been allowed interest from
1-4-43 to 28-2-49 and,, | think, he should get
interest thereafter @Rs. 4 per cent. per
annumtill the date of repaynent of his dues.

As regards the Claimant’s demand for half
share of further advances nade by the C ai mant
after filing of this claimcase, it cannot be
entertained in this case.
Submitted to the Revenue Comm ssioner, Oissa,
Cut t ack through the District Magi strat e,
Mayur bhanj as required under Clause 9(g) of
the Administration of Mayurbhanj State O der
1949."
In the other case, he made a report on Novenber 5, 1951 that
the appell ant had substantiated his-claimfor Rs. 14, 844-0-
3, and was also liable to be paid interest anmobunting to Rs.
5,303-14-0. This report was
27
210
submtted to the Menber (Third), Board of Revenue, Oissa,
Cuttack, through the District Mgistrate, Myurbhanj.
On June 28, 1952, the appellant received a Meno randum
from the Deputy Secretary, Board of Revenue, i ssa,
Cuttack, which read as’ follows:
"Dear Sri Agarwall a,
Wth reference to your petitions dated 1-10-51 and 7-9-50.
I amdirected to say that the clains have been rejected as
Government have been advised that they are  barred by
[imtation.
Yours sincerely,
Sd. Govind Tripathy".
It appears that the appellant applied for review, and he was
asked on Novenber 8, 1952 to produce before the Board -any
docunent or docunents in his possession to show that these
were continuing businesses and also to point out the |aw
that no claimof a continuing business could be barred by
[imtation. The docunents on which the appellant presunmably
relied before the Board of Revenue have not been printed in
the record of this Court, but on April 2, 1953, the
solicitors of the appellant were inforned that the Board of
Revenue had declined to reviewthe matter. It appears also
that, in the first case, even before the nmerger the Revenue
M ni ster, Mayurbhanj State, had rejected the claim put
forward by the appellant by his order dated October 26,
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1948, to the followi ng effect:
"The State need not recognise the clains put
forward by M. J. Agarwalla, as there was
really no formation of any Joint Stock Conpany
nor any witten agreenent entered into and
finally settl ed.
Sd. B. Mhapatra
(Revenue M nister, Mayurbhanj)".
It was in these circunstances, that the two petitions under
Art. 226 of the Constitution were filed. The Hi gh Court

di sm ssed them From the order of the H gh Court, it
appears that two points alone were urged before it. The
first was that the decision of the
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Clains Oficer should have gone to the Board of Revenue as a
whol e and not to a single Menmber and the second was that the
appel l ant shoul d have been served with a notice by the Board
before ~the recomendations of the Cainm Oficer were
rejected, - and, as has now been argued before this Court,
al | owed a hearing.

The first point was not argued before us, and it seens that
the appellant has accepted the decision of the H gh Court
that the Third Menber was conpetent to hear and di spose of
these cases. The second point alone has been argued, and.
needs to be considered. The case was argued by M. N C.
Chatterjee on behalf of the appellant ~as illustrating a
patent breach of the principles of natural justice. He
contended that his client was entitled to a proper hearing
before the report in his favour was rejected, —and relied
upon the follow ng cases: Shivji Nathubai v. The Union of
India (1), New Prakash Transport Co. Ltd. v. ~New Suwarna
Transport Co. Ltd. (2), Nagendra Nath Bora ' v. The
Comm ssioner of Hills Division and Appeal s, Assam (3) and
@l lapalli Nageswara Rao v. Andhra Pradesh State, Road
Transport Corporation (4). ‘Inreply, M. A V. Viswanatha
Sastri contended that the rejectionof the claimwas an act
of State, and that the new Sovereign State could not be
conpelled by a process of the municipal courts to accept a
liability of the old Ruler, and though the new Sovereign
State mnmight make such enquiry as it - chose, it was not
conpelled to give a hearing to the claimnt. In his
rejoinder, M.Chatterjee contended that the act of State was
over, when the new Sovereign State invited clainms under a
| aw passed for the purpose, and proceeded to consider the
evi dence tendered in support of the claimHe also contended
that by the admission of the claimby the Clainms O ficer the
act of State was over, and that any further consideration of
the report had to conply with the rules of natural justice,
| aid down by this Court in the cases cited by him

What is an act of State and when it ceases to apply ~ between
a new Sovereign and the subjects of a State

(1) [1960] 2 S.C R 775.

(3) [1958] S.C. R 1240.

(2) [1957] S.C.R 98.

(4) [1959] SUPP. 1 S.C.R 319.
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conquered, acquired or ceded to the new Sovereign, has been
the subject of several decisions of this Court. In Ms.
Dal m a Dadri Cenent Co. Ltd. v. The Commi ssioner of | ncone-
tax (1) and The State of Saurashtra v. Menon Haji | smai
Haji (2), it has been held that unless the new Sovereign,
either expressly or inpliedly admts the claim, the
muni ci pal courts have no jurisdiction in the nmatter. The

guestion to consider is whether such a stage had been
reached in the enquiry which had been cormenced. No doubt,
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the plea that this was a part of an act of State was not
specifically raised before the High Court; but, as pointed
out by the Judicial Committee’ in Vale Singh Ji Joravar
Singh v. Secretary of State for India (3), no pleais really
needed. It is clear fromthe Order, which was made under
the Extra Provincial Jurisdiction Act, that clains were
bei ng asked to be entertained only for investigation and not
for acceptance. It is the acceptance of the <claim which
woul d have bound the new Sovereign State and the act of
State would then have cone to an end. But short of an
acceptance, either express or inplied, the time for the
exerci se of the sovereign right to reject a claimwas stil

open. In Vaje Singh Ji"s case (3), enquiries were made by
Captain Buckle and again in 1868, and the two enquiries
| asted 16 years before the rejection of the clainms, and the
rejection was still upheld as an act of State. Vaje Singh
Ji's case (3) has been relied upon by this Court in the two
cases referred to, in the argunent of M. A V. Viswanatha
Sastri. It would, therefore, appear that the act of State
could not “be said to have come to an end, when the
CGovernment _al l-owed clains to be preferred, or when their own
Oficer made his report.” The Cainms OFficer was not a part
of the municipal courts, and Government cannot be said to
have submtted itself to the jurisdiction of the nunicipa
courts, when it entrusted the enquiry to him Nor can the
i nvestigation of clains be said to have conferred a civi

ri ght upon the claimants to enforce their clains against the

St ate. In our opinion, enquiry was for the benefit of the
State and not

(1) [1959] S.C.R 729. (2) [1960] 1 S.C R 537

(3) (1924) L.R 51 I.A 357.
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for conferring rights upon likely claimants. |t was ' al ways

open to the Government to admit any <claim even though
reported adversely by the Claims Oficer, though such a
conti ngency m ght have been very renot e. Equal | y,
therefore, the Governnent had the paranmount right to reject
a claim whichits dains Oficer considered good but on

which the Governnment held a different opinion. In ‘short,
till there was an acceptance by the Governnment or sone
officer of the Governnent, who could be said to bind the
CGovernment, the act of State was still open, and, in- our

opinion, it was so exercised in this case

M. Chatterjee contended that at |least wthin the four
corners of the Order, the appellant had a right to be heard,
and that he did not have a proper bearing. If the  Menber,
Board of Revenue, entertai ned sone doubt about “the claim
being within tine, he mght have heard the party. That this
was an enquiry mainly to ascertain whether a claimshould or

shoul d not be recognised is obvious enough. It was in no
sense a trial of any issue between the appellant < -and the
CGover nrrent . To judge such an action with the same ' rigour

with which a judicial enquiry or trial is judged is to
convert the enquiry into a civil suit. The appellant was
fully heard by the Claims Oficer, and the only question was
whet her the claimwas within time. Even there, the Menber,
Board of Revenue, asked the appellant to submt al

docunents and argurments in support of his contention that
the claim was within limtation, and to that extent, the
appel l ant had his say. Whether the Menber, Board of Revenue
shoul d have gone further and given a viva voce hearing was a
matter entirely for that Oficer to choose, and there was
not hing wunder the law to conpel him Though we think that
such an opportunity might have been afforded to the
appel lant, we cannot say that this was a matter which
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entitled himto a wit.
In this view of the matter, the

appeals fail, and are

di sm ssed. But, in the circunstances of the case, there

shall be no order as to costs.

214

Appeal s di sni ssed.




