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ACT:
Appeal against acquittal--two~ views of t he evi dence

reasonably posssible--H gh Court, whether  justified in
interfering with the order of acquittal passed by the tria
Court.

Crimnal Trial--Mterial wtnesses, non-exam nation of--Duty
of the prosecution--Prosecution not to rely on insufficient
data for non-exam ning of material w tnesses.

Crimnal Trial--Evidence of  prosecution wtnesses whose
statenents are recorded under sec. 164 Cr.P.C. --Appreciation
of their evidence--Court to approach their evidence wth
cauti on.

Constitution of India, 1950, Article 136- - Concur r ent
findings of fact--Supreme Court, when can re-appraise
evi dence.

Code of Criminal Procedure--Section 374--Reference for
confirmation of the death sentence--Duty of the Hi gh
Court--Hi gh Court to exanmine for itself the entire evidence
i ndependently of Sessions Court.

HEADNOTE

Two persons, Tribeni Sahai and Radhey were shot dead in the
town of Dataganj, District Budaun. The four appellants were
tried along with two others by the | earned Sessions ' Judge,
Budaun, for various offences in connection wth the
i nci dent . Bal ak Ram was convi cted under sec. 302 |PC and
sentenced to death. He was also convicted and sentenced
under sec. 337 read with sec. 149 for causing injuries to
Jhilmli and Ram Prakash and under sec. 148 |PC. The other
five were acquitted of all the charges. Sentence of death
i nposed on Bal ak Ram was confirmed by the Hi gh Court. But
in the appeal filed by the State against the order of
acquittal passed by the Sessions Court, the Hi gh Court
confirmed the acquittal of Kailash, but convicted Nathoo,
Dr. R P. Kohli and Mohd. Sayeed Khan and Danney Khan under
sections 302 and 307 read with sec. 149. It further
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convi cted Nathoo and Dr. Kohli under section 148 and Banney
Khan under section 147 of the Penal Code. The three accused
have been sentenced by the H gh Court to inprisonnent for
l[ife for their participation in the nurder of Tribeni Saha
and Radhey and concurrently to ten years’ ri gorous
i mprisonnment for causing injuries to Jhilmli and Ram
Prakash. Bal ak Ram Nat hoo, Dr. Kohli and Banney Khan, have
filed four separate appeals by special |eave of this Court.
The prosecution case was that at about 9-15 p.m on May the
27 the six accused along with 15 or 20 of their followers
went about canvassing for them candidates put up by the
Congress (0). Alittle later, they went southwards through
a lane which leads to the house of the deceased Triben
Sahai. He was having an after-dinner stroll with Radhey and
as he reached the inter-section of a cenment road passing by
his house and the line by which the processionists were
proceedi ng, the appellants who were | eading the processions
started raising offensive slogans against him Tri ben
Sahai protested and a wrangl e ensued. While hot words were
bei ng exchanged,” Dr. Kohli, Banney Khan and Pearey M an
exhorted Balak Ramto fire. Balak Ram stepped out, stood on
the raised ground to the east of the lane and fired a shot
at Tribeni Sahai wth a'licensed pistol which he was
carrying. Tribeni Sahai had sensed danger and was trying to
escape but he was hit by a bullet on the right scapular
regi on. Radhey who was a few paces behind Tribeni Sahai ran
forward to protect himwhen Bal ak Ram  Nathoo and Dr. Kohl
fired four or five shots. Radhey received a pistol injury
on the. left back. ‘Jhilmli and Ram Prakash who |ive
2-L192SupC /75

754

nearby cane running in protest but they also received
injuries as a result of the shots fired by Bal ak Ram ' Nat hoo

and Dr. Kohli. Nat hoo, |ike Balak Ram was carrying a
pistol while Dr. Kohli was armed with a licensed revolver
Jhilmli received an injury on his left thigh while Ram

Prakash was found to have a superficial burn on the right
side of his abdomnen,

According to the prosecution, Rajendra Kumar Msra gave
information of the incident at 4-45 p.m at the Police
Station which is about two furlongs away. The Station House
O ficer. Yogendra Sharnma, asked a head constable to record
the First Information Report. The S.H O signed the report
and hurried to the scene of occurrence. The S.H O clains
to have taken down the dying declaration of Tribeni Sahai in
the case diary which he had taken with himwhile | eaving the
police station. This is the second of the three dying
decl arati ons. The first one is said to have been nmmde to
Dharam Pal, the rival candidate of the appell ant Bal ak ' Ram
The third one was in the Budaun Hospital before the Sub-
Di vi sional WMagistrate. These four appeals have been filed
by special |eave of this Court.

It was contended (i) the High Court had no sufficient
reasons for interfering with the order of acquittal passed
by the Sessions Court in favour of Nathoo. Dr. Kohli —and
Banney Khan and (ii) the Hi gh Court was not justified in
uphol ding the conviction of Balak Ram and the sentence of
death i nposed on him by the Sessions Court.

Di smissing the appeal of Balak Ram and allowing the other
three appeal s,

HELD: (i) |If the High Court has set aside an order of
acquittal the Suprenme Court in an appeal under Art. 136 will
exam ne the evidence only if the High Court has failed to
apply correctly the principles governing appeals against
acquittal. The powers of the H gh Court are as full and
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wide in appeals against acquittal as in appeals against
conviction, but, anongst other things, if two views of the
evi dence are reasonably possible the H gh Court ought not to
interfere wth the order of acquittal passed by the tria

court.[762A-C

Ram jag and Os. v. The State of U P. (1974) 4 S.C.C. 201
relied on.

An exanination of the various itenms of evidence on record
di scl oses that the conclusion to which the | earned Sessions
Judge cane was a reasonable conclusion to cone to. It
cannot be denied that two views of the evidence are
reasonably possible in_ regard to the participation of
Nat hoo, Dr. Kohli and Banney Khan. The High Court,
therefore, ought not to have interfered with the judgnent of
the Sessions Court in their favour. [770F-QG

(ii) In the F.I1.R Rajendra Kumar nentioned that Loki, Ganga
Ram and Aryendra had seen the incident. Neither Ganga Ram
nor Loki  was exam ned by the prosecution and the |earned
public prosecutor stated that Loki had been won over by the
def ence. ' Such a bold assertion, unsupported by any data, is
insufficient to absolve the prosecution of its duty to
exam ne w tnesses whose evidence is necessary for unfolding
its case. [764F-H|

(iii)The Statenents of three prosecution wtnesses were

recorded under 164 Cr.P.C. soon after the incident. The
Investigating Oficer said that be -got the statenents
recorded by way of precaution. ’'Mat could be true and it

woul d be wong to find fault with himmnerely because he got
the statements of these Wtnesses recorded under ec. 164.
Nor can the evidence of a witness be discarded for the nere
reason that his statement was recorded under sec. 164. But
the Hi gh Court overlooked that the evidence of these witness
nmust be approached with caution. Such w tnesses feel tied
to their previous statenents given on oath and hive but a
theoretical freedomto depart fromthe earlier version. A
prosecution for perjury could be the price of that freedom
it is open to the court to accept the evidence of wtness
whose statenment was recorded under sec. 164 but the salient
rule of caution nmust always be borne in mnd. That i's al
the nore necessary when alnost all the eye-witnesses are
subjected to this tying-up process. [768B-E]

755

(iv) The powers of the Suprene Court under Article 136 of
the Constitution are wde but in crimnal appeals the
Suprenme Court does not interfere wth ~the concur r ent
findi ngs of fact save in excepti onal Ci rcunst ances.
Normally the High Court is a final court of appeal and the
Supreme Court is only a Court of special jurisdiction.  This
Court would not, therefore, re-appraise the evidence unless,
for exanple the fornms of |egal process are disregarded or
principles of natural Justice are violated or substantia
and grave injustice has otherw se resulted. [761G H
Ramabhupal a Reddy and Ors. v. The State of Andhra Pradesh
A l.R 1971 SC 460 relied on

(v) Balak Ram exam ned two witnesses, DW 7 and DW 9 to
establislh his plea of alibi but the evidence was rightly
rejected by the trial court. It isin the |east degree
i kely that Bal ak Ram who was contesting the election for
Chai rmanship of the Committee would be away fromthe hubbub
of politics on the eve of elections. Al the sane. the Hi gh
Court ought to have considered that evidence for what it was
wort h. In a reference for confirmation of the death
sentence under sec. 374 Cr.P.C. the H gh Court nust examni ne
the entire evidence for itself, independent of the Sessions
Court. [772G H]
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Bhupendra Singh v. The State of Punjab [1968] 3 SCR 404 and
Jumman and Ors. v. The State of Punjab AIR 1957 SC 469.

JUDGVENT:

CRI M NAL APPELLATE JURI SDICTION : Crimnal Appeal No. 72 of
1973.

Appeal by Special |eave fromthe Judgnment and Order dated
the 22nd December 1972 of the Allahabad H gh Court in Crl.
A. No. 895 of 1972 and Referred No. 82 of 1972 and

Crimnal Appeal Nos. 25, 34-35 of 1973.

Appeal fromthe Judgnent and Order dated the 22nd Decenber,
1972 of the, Allahabad H gh Court in Govt. Appeal No. 1448
of 1972.

Frank Anthony, K C.  Agarwala, M L. Srivastava and E. C
Agarwal a for the appellant in Cl. A 72 and 35/73.

D. P. Uniyal, N.-K Johri and 0. P. Rana for the respondent
inCl. A 72/73.

M C Bhandari, P. H Parekh and Ms. S. Bhandare for the
appellant-in Cl. A No. 34 of 1973.

O P. Rana for the respondent in Crl. A Nos. 25, 34-35/73.
S. K Bisaria for theappellant in Cl. A No. 25/73.

The Judgnent of the Court was delivered by

CHANDRACHUD, J. On May 27, 1971 two persons called Triben
Sahai and Radhey were shot dead in the town of Dataganj,
District Budaun. ' The four appellants : Balak Ram Nat hoo,
Dr. R P. Kohli and Mohd. Sayeed Khan @ Banney Khan were
tried along with two others by the | earned Sessions Judge,
Budaun, for wvarious offences in connection wth t hat
i ncident. Balak Ram was convicted under section 302 of the
Penal Code and was sentenced to death. He ‘was also
convi cted and sentenced under section 337 read with section
149 for causing injuries to Jhilnili and Ram Prakash and
under section 148, Penal Code. The |earned judge acquitted
the other five accused of al

756

the charges. Qut of these five, we are not now concerned
with Kailash whose acquittal is not under challenge and with
Ahrmed Sayeed Khan alias Pearey Man who died during the
pendency of the proceedings in the Hi gh Court of All ahabad:
The High Court by its Judgnent dated Decenber 22, 1972 con- @
firmed the conviction of Balak Ram and the sentence of death
i mposed on himunder section 302 as also his conviction
under section 148. The High Court altered his conviction
under section 337 read with section 149 to one under section
307 read with section 149 of the Penal Code.

In an appeal against the order of acquittal passed by the
Sessions Court, the Hi gh Court confirned the acquittal of
Kail ash, but convicted Nathoo, Dr. R P. Kohli and /Mhd.
Sayeed Khan @ Banney Khan under sections 302 and <307 read
with section 149. It further convicted Nathoo and Dr. Kohl
under section 148 and Banney Khan under section 147 of the
Penal Code, The three accused have been sentenced by the
Hi gh Court to inprisonment for |ife for their participation
in the nmurder of Tribeni Sahai and Radhey and concurrently
to ten years’ rigorous inprisonnment for causing injuries to
Jhilmli and Ram Prakash. Balak Ram Nathoo, Dr. Kohli and
Banney Khan have filed four separate appeals by specia
| eave of this Court.

The incident leading to the nurder of Tribeni Sahai and
Radhey arose, indisputably, out of political rivalry, the
parties involved being the Congress (R), Congress (0) and
the Bhartiya Jan Sangh. Tribeni Sahai was a sitting Menber
of the U P. Legislative Assenbly, elected on the Congress,
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(R) ticket while the other victimRadhey is said to have
been his bodyguard. Balak Ram Nathoo and Banney Khan be-
longed to the Congress (0) while Dr. R P. Kohli was the
| ocal President of the Jan Sangh

The elections to the Town Area Comm ttee of Dataganj were
scheduled to be held on May 30, 1971. Bal ak Ram was
contesting the election to the Chairnanship of the Commttee
as a nomnee of Congress (0). Dharam Pal, the riva
candi date for Chairmanship was a nominee of Congress (R
Nat hoo and Banney Khan were contesting the election for the
menbership of the Conmittee on the ticket of Congress (0).
The Jan Sangh seems to have decided to support the
candi dature of Balak Ram and others who were put up by
Congress (0).

The election canpaign |launched by the rival politica
parties led to great acrinony. The District Mgistrate of
Badaun, therefore, pronulgated on May 24, 1971 an order
under section 144 of the Code of Crimnal Procedure,
prohibiting the assenbly of nore than five persons and
carrying “of arms in public.” If defiance of this order
Bal ak Raml ed a procession cf sone 25 persons at about 6.30
p.m on My 27, 1971. Wil e passing by the house of the
rival candidate Dharam Pal, the processionists rai sed
various sl ogans whereupon Dharam Pal fornmed a procession of
his own followers., The two processions stood facing each
other at the crossing of a road but the Station House Ofi-
cer Yogendra Sharnma persuaded both the parties to di sperse.
757

The case of the prosecution in regard to the main incident
leading to the double nmurder may be stated thus : At about
9.15 p.m on May 27 the six accused along with-15 or 20 of
their foll owers went about canvassing for the candidates out
up by the Congress (0). A little later, they went
sout hwards through a | ane which | eads to the house ' of the
deceased Tribeni Sahai. He was having an after-dinner
stroll with Radhey and as he reached the inter-section of a
cenent road passing by his house and the | ane by which the
processi onists were proceeding, the appellants ‘who were
| eading the processions started raising offensive slcgans
against him Tribeni Sahai protested and a wangl e ensued.

Wil e hot words were bei ng exchanged, Dr. Kohli, Banney Khan
and Pearey Man exhorted Balak Ramto fire. Bal ak -~ Ram
stepped out, stood on the raised ground to the cast of the
lane and fired a shot at Tribeni Sahai with a |icensed

pi stol which he was carrying. Tribeni Sahai ~had sensed
danger and was trying to escape but he was hit by a bullet
on the right scapul ar region. Radhey 'Who was a few paces
behind Tribeni Sahai ran forward to protect himwhen Bal ak
Ram Nathoo and Dr. Kohli fired four or five shots,. ~Radhey
received a pistol injury on the left back. Jhilmli and Ram

Prakash who |ive nearby cane running in protest “but they
also received injuries as a result of the shots fired by
Bal ak Ram Nathoo and Dr. Kohli. Nathoo, like Balak' Ram

was carrying a pistol while Dr. Kohli was armed wth a
licensed revolver. Jhilmi received an injury on his left
thi gh while Ram Prakash was found to have a superficial burn
on the right side of his abdonen.

According to the prosecution, Rajendra Kumar M sra gave in
formation of the incident at 9.45 p.m at the police station
which is about two furlongs away. Rajendra Kumar Msra is
the brother-in-law of Radhey Shyam Sharma who is the brother
of the deceased Tribeni Sahai. Radhey Shyam was, at the
material time, the Deputy |Inspector General of Police and
was stationed at Lucknow. The Station House Oficer,
Yogendra Sharma, asked a head constable to record the First
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I nformati on Report. The S.H O signed the report and
hurried to the scene of occurrence. Rajendra Kumar stayed
behind at the police station in order to obtain a copy of
the First Information Report.

Dharam Pal, who was the rival candidate of the appellant
Bal ak Ram for the, Chairmanship of the Town Area Conmittee,
went to the scene of occurrence on hearing the pistol-fire.
Tri beni Sahai is alleged to have told himthat Bal ak Ram had
fired a shot at the instigation of Banney Khan, Pearey M an
and Dr. Kohli. 1In a short while, the notor cars of Dharam
Pal and Rajendra Kumar M sra arrived at the place Were
Tri beni Sahai and Radhey were lying injured. Tribeni Saba-.
was put in the car of Rajendra Kunmar Msra and was
acconpani ed by his wi fe and daughter. Radhey was put in the
other car but beforethe two cars left on their way to
Budaun, Yogendra Sharma the S.H .0. arrived at the scene.
He dispersed the crowd which had surrounded the two cars.
He tried to interrogate Radhey but failed to get any res-
ponse as Radhey was unconscious. He then went to the other
car and the allegation is that he was told by Tribeni Saba
t hat Bal ak Ram had

758
fired a shot at the instigation of Banney Khan, Pearey M an
and Dr. Kohli. The Station House Oficer clains to have

taken down the dying declaration in the case diary which he
had taken with himwhile | eaving the police station

The tow cars reached the Cvil Hospital at Budaun at 11.30
p.m The District Magistrate and the Civil Surgeon who had
in the neanwhile received information about ~ the incident
were waiting for the cars at the hospital. Radhey, on being
taken out of the car, was declared dead while Tribeni Saha
was taken to the Enmergency Ward. As his condition was found
to be precarious the Sub-Divisional Mugistrate, Sada Ram
was sent for in order to record the dying declaration. On
his arrival, Sada Ram recorded Tribeni Sahai’s dyi ng
declaration, the third in the series. Tribeni Sahai was
thereafter taken to the M ssion Hospital at Barielly but he
succunbed to his injury at 8.30 p.m on the 28.

In the neanwhile, Yogendra Sharma had conmenced t he

i nvestigation. He went to the house of Tribeni Sahai and
informed the Superintendent of Police, Budaun, ~on trunk
tel ephone about the occurrence. He met Jhilmli and  Ram

Prakash at the scene of occurrence and after inspecting
their injuries and recording their statenments he sent them
for treatment to Budaun which is about 18 niles away from
Dat aganj . He took charge of five enpty cartridges and a
bul | et head from the scene of occurrence. The
Superi ntendent of Police sent a platoon of Provincial Armed
Constabulary to Dataganj and, he, hinself arrived at
Dataganj a little after m dnight.

Dr. Kohli’s house is alleged to have been searched at ' night
but he could not be found nor was any incrinminating ‘article
di scover ed. At about 2.30 a.m the same night, t he
Investigating Oficer is alleged to have arrested Dr. Kohl
on receipt of an information that he was proceedi ng towards
Pearey M an’s house which was near the Roadways Bus Stand.
Dr. Kohli was taken to his house and it is alleged that his
wi fe produced his |licensed revolver frominside the N war of
a cot. The Investigating Oficer opened the chanmber of the

revolver and found that it was |oaded wth three live
cartridges and was enmanating the snell of a freshly fired
bul | et. Banney Khan was arrested at 5 a.m on the 28th

Bal ak Ranmi s house was searched but he coul d not be found.
On the night between the 27th and 28th My, el even persons
were arrested by the Investigating Officer apart from Dr.
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Kohl i, Banney Khan and Kailash. Those persons were arrested
on information given by one Abdul Rahman that they were
involved in a conspiracy to commit the nurder of Triben
Sahai .

Bal ak Ram Nathoo and Pearey M an surrendered respectively
on 29th May, 7th June and Il th June. On 1st June Bal ak
Ramis father surrendered in the court of the Judicia
Magi strate a licensed automatic Pistol belonging to Balak
Ram

The postnortem exam nati on on Radhey was performed by Dr.A
S. Gupta on 28th May. He found a circular |acerated wound
759

1/2x 3/ 10" cavity deep on the posterior axillary line on the
left side of the axillary pit and a confusion on the right
side of the chest. Dr. Gupta recovered a bullet from
Radhey’ s body.

The postnortem on the  dead body of Tribeni Sabai was
performed by Dr.~S. Mtra on 29th May. He found on the dead
body a gun shot wound 1C x 1: C chest cavity deep below the
ri ght scapular region.

The injuries-of Jhilmli and Ram Prakash were exam ned by
Dr. R C Bansal of the District Hospital, Budaun on 28th
May. He found on the person of Jhilmli a fire-arm wound of
entry on the left thigh and a wound of 'exit on the same
thigh. On the person of Ram Prakash was found a superficia
burn 1" x 1" on the right side of the abdonen.

The licensed revolver of Dr. Kohli, the automatic pistol of
Bal ak Ram the bul llet which was recovered fromthe dead body
of Radhey and the five enpty cartridges as 'well as the
bul |l et head recovered fromthe scene of occurrence were sent
by the Investigating Oficer for ballistic tests to the
Scientific Section C I.D., Lucknow. The ballistic  expert,
Shyam Nar ai n, opined that the bullet recovered from Radhey’s
body was fired from Bal ak Ranmi s pistol but that the bullet
seized from the scene of occurrence was fired from sone
ot her weapon.

The defence of the appellants, broadly, was that they were
falsely inplicated on account of political rivalry. They
contended that the witnesses had given false evidence
agai nst them either because they were friends or relatives
of Tribeni Sahai or because of the pressure exerted on them
by the police at the instance, partly, of ~Tribeni Sahai’s
brot her Radhey Shyam who was the Deputy |nspector Genera
of Police and a Menber of the Vigilance Comm ssion, U P
Bal ak Ram pl eaded al i bi saying that he was at Lucknow from
May 25. He led evidence in support of his plea of alibi
Nathoo admtted that he was related to Balak Ram but
contended that he was contesting the election to the
menbership of the Town Area Conmittee as an independent
candi date. He also pleaded alibi saying that he had gone to
Chandausi on the norning of 27th and returned to Dataganj on
May 29. He stated that he wanted to surrender earlier but
being i nformed that Radhey Shyam D.I.G, had issued orders
for shooting the accused, if found, he could not surrender

till June 7. Dr. Kohli admtted that he was the President of
the local unit of the Jan Sangh, but denied that there was
any personal ennity between himand Tribeni Sahai. He

denied that he was arrested at about 3.30 a.m on the 28th
May or in the circunstances alleged by the Investigating
Oficer that his revol ver was handed over by his wfe. He
contended that while he was closing- his clinic at about
10.30 p.m on the 27th he was taken by a constable to the
police station on the pretext that he was wanted by the
Station House Oficer. Wile he was in detention at the
police station, the Station House Oficer went to his house
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and obtained his revolver fromhis wife. According to Dr.
Kohli, Dharma Pal, Raiendra Kumar Msra and two |awers,
Nawal Kishore and Sultain Ahnmed cane to the police station
and had a | ong

760

nmeeting with the Investigating Oficer at about 3 p.m on
the 28th. Those wunder arrest were thereafter sent to
Budaun.

The two brothers Banney Khan and Pearey M an admitted that a
civil litigation was pending between them and Tri beni Saha

on the date of occurrence. Banney Khan admitted that he was
a candidate for election to the nmenbership of the Towmn Area
Conmittee as a nom nee of Congress (0). He stated that he
was the Vice-Chairman of the Town Area Conmittee since 1937
and cl ai med that eneny candi date he had supported during the
past many years for the Chairmanship of the Committee had
been successful. He alleged that he was inplicated at the
i nstance of Dharam Pal who was contesting the Chairmanship
on the ticket of Congress (R). Like Dr. Kohli he also
contended that he was sent to Budaun at about 3.30 p.m on
t he 28t h.

Each of the appellants deni ed know edge of the order passed
by the District Mgistrate under section 144, Crimna
Procedure Code and each one denied his presence in the
procession which 'was taken out at about 6.30 ppm on the
27t h. Their presence in the later procession and their
participation in the incident under inquiry was of course
deni ed by them

The |earned Sessions Judge, Budaun, came to the concl usion
that none of the eye-witnesses including the i njured
Jhilmli and Ram Prakash could be relied -upon unless
i ndependent corroboration was ,available to their testinony.
The |learned Judge took the sane view -about the dying
declarations alleged to have been made by Tribeni Sahai
Except for Balak Ram the other accused were acquitted by
the Ilearned Judge as independent  corroboration was not
available to the evidence of the witnesses in regard to the
part played by those accused. In so far as Balak Ram is
concerned, the | earned Judge convicted himfor the nurder of
Tri beni Sahai and Radhey on the view that the evidence of
the eye-witnesses and the dying declarations of Tribeni
Sahai were corroborated by the opinion of ~the Ballistic
Expert, Shyam Narain, who stated that the bullet recovered
from the dead body of Radhey was fired from Balak Ramis
pi stol . The |earned Judge further held that it was not
clear as to who el se were nenbers of the unlawful —assenbly
responsi ble for the nmurders of Tribeni Sahai and Radhey but
since it was clear that there was in fact an unlawfu
assenbly, Balak Ramwas |liable to be convicted under section
148, Penal Code. The |earned Judge acquitted Bal ak° Ram of
the charge under section 307 read with section 149.in regard
to the injuries received by Jhilnili and Ram Prakash but he
convi cted hi munder section 337 read with section 149 on the
ground that his reckless act in firing fromhis pistol had
endangered human |ife and had caused hurt to Jhilmli -and
Ram Pr akash.

Apart from the injured Jhilmli (P.W 1) and Ram Prakash
(P.W 11), the prosecution examnm ned Rajendra Kumar M sra
(P.W 13) and Aryendra Nath (P.W 19) as eye-witnesses to
the occurrence. Rajendra Kumar M sra who | odged the First
Informati on Report at the Dataganj police station is a close
relative of the deceased Triben
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Sahai and was at the relevant tine the President of the
local unit of Congress (R). The High Court therefore felt
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that he could not be regarded as an "entirely independent

Wi tness’ . But his evidence was accepted by the H gh Court
for the, reason that it was "corroborated by the first
information report |odged by himpronptly". The pronpt,

| odgmrent of the F.1.R was in turn held to be corroborated
by the evidence of Head Constable Jai Prakash (P.W 2) and
the Investigating Oficer Yogendra Sharma (P.W 24). The
Hi gh Court accepted the evidence of Jhilnmli and Ram Prakash
who, according to it, were independent witnesses. The two
witnesses were said to corroborate each other individually
and together they were held to corroborate the evidence of
Raj endra Kumar M sra. Aryendra Nath is the sister’s son of
Dharam Pal who, on the ticket of Congress (R) was contesting
the election to the Chairmanship of the Town Area Comittee.
The High Court therefore held that he could not be
consi dered as an independent wi tness but his evidence was
accepted as it was in "full accord” with that of Jhilmli
and Ram Prakash. Finally, the High Court accepted the three
dyi ng 'declarations of Tribeni Sahai as true and voluntary
observing that they provided full corroboration to the
testinony of Jhilmli, Ram Prakash and Aryendra Nath In the
result the High Court accepted the prosecution case in its
entirety except in regardto Kailash and convicted Balak
Ram Nat hoo, Dr. Kohli and Banney Khan as nentioned earlier
Broadly, the two questions which arise for consideration are
whether the H gh Court was justified in wupholding the
conviction of Balak Ram and the sentence of death inposed on
him by the Sessions Court and secondly whether the High
Court had good and sufficient reasons for interfering wth
the order of acquittal passed by the Sessicns. Court in
favour of Nathoo, Dr. Kohli and Banney Khan. Qur - approach
to these two questions has to be basically different because
whereas in regard to Balak Ramthere is a concurrent finding
of fact that he was responsible for committing the ' nurders
of Tribeni Sahai and Radhey and for ~causing injuries to
Jhilmli and Ram Prakash, in regard to the other three
appellants the two courts have differed, the H gh Court
having interfered with the order of acquittal passed by the
trial court in their favour.

The powers of the Supreme Court under Article 136 are w de
but in crimnal appeals this Court does not interfere wth
the concurrent findings of fact save in exceptiona
ci rcunst ances. I n Ramabhupal a Reddy and Ors. v. The State
of Andhra Pradesh, (1) it was observed that it was best to
bear in mind that normally the H gh Court is a final ~court
of appeal and the Supreme Court is only a Court of ~ specia

jurisdiction. This Court would not therefore re-appraise
the evidence unless, for exanple, the fornms of | egal process
are disregarded or principles of natural justice are

violated or substantial and grave injustice has otherw se
resulted. In dealing with the appeal filed by Bal ak Ram we
shall have to keep this position in mnd

(1) AI.R 1971 S.C. 460.
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In so far as Nathoo, Dr. the question for consideration _in
interfering with the order the Sessions Court. |In Ram this
Court held after a review Court has set aside an order
appeal under Article 136 will Kohli and Banney Khan are
concerned is whether the H gh Court was justified of
acquittal passed in their favour by Jag and Os. v. The
State of UP. (1) of previous authorities that if the High
of acquittal the Suprene Court in an exami ne the evidence
only if +the High Court has failed to apply correctly the
principl es governi ng appeal s against acquittal. It was held
in that case that the powers of the H gh Court are as ful
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and w de in appeals against acquittal as in appeal against
conviction but, anobngst things, if two views of the evidence
are reasonably possible the H gh Court ought to interfere
with the order of acquittal passed by the trial court.

It would be convenient to deal first with the appeals filed
by Nat hoo, Dr. Kohli and Banney Khan who have the benefit of
an order of acquittal passed in their favour by the Sessions

Court. For a proper wunderstanding of the case it is
necessary to have a glinpse of the political canvass of
Dat aganj . The deceased Tri beni Sahai, Dharam Pal who was

contesting the election to the Chai rmanship of the Town Area
Conmittee, the 79 year old Banney Khan and Dr. Kohli who was
the President of the Jan Sangh unit were keyfigers in the
Dat agani Politics. The story of their doings is the not un-
famliar tale of floor-crossing and internal splits. |In the
Assenbl y el ection ~of 1967  an i ndependent candi dat e-
incidentally, a retired District Judge-won on the support of
ot her political parties though sone of these parties had put

up their own candi dates. The  Congress (R candi dat e
supported by Tribeni Sahai |ost that election and the Judge
won. In the election to the Town Area Committee held in the

same year. Tribeni Sahai supported a Jan Sangh candi date as
agai nst Dharam Pal who was put up by the Congress. Dr.
Kohli, though an ardent Jan Sanghite, supported Dhram Pal
In the 1969 md-termpoll Tribeni Sahai won as a Congress
candidate, this tine wth the help off Dharam Pal. The
Judge, Harish Chandra Singh. who as a Bhartiya Kranti Da
candidate had the support of Dr. Kohli, Banney Khan and
others lost the el ection.

Coming nearer the date of ~occurrence, the Town Area
Conmittee elections were to be held in Dataganj on May 30,
1971. Dharam Pal, a Congress (R) -candidate for t he
Chairmanship of the Committee had the support of \ Triben
Sahai while Bal ak Ram now under death sentence, who was a
Congress (0) candidate for Chairnmanship had the support of
other parties. Dr. Kohli and Banney Khan were partisans of
Bal ak Ram Banney Khan was hi nmself a Congress (0) candidate
for the nmenbership of the Conmttee. The Congress (R)and
Congress (0) had each fielded 10 candidates for the 10
Conmittee seats. Nat hoo, aaprently an
i ndependent, candi date, was in fact a dunmy candi date put _up
by Congress (0) in order to provide for the possible
disloyalty of its official candidate. Nathoo is Bal ak Ranis
br ot her-in-1 aw.

(1) [1974] 4 s.C.C. 201.
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O Banney Khan it is said that since 1937, candidates put up
by himfor Chirmanship of the Town Area Comm ttee had won
consistently, no matter which party they belonged to or
which party the rival candi dates bel onged to- I n 1948 Banney
Khan had supported ' Tri beni Sahai for Chairnmanship-and the
latter won. Banney Khan. was hinmself the Vice-Chairman of
the Commttee since 1937. Dharam Pal who was the Chairman
of the Committee since 1953 had the unwavering support - of
Banney Khan through all these years. They fell out on the
eve of the 1971 el ections.

Political differences evidently polluted the social life of
the Dataganj citizens. They carried those differences into
their private lives and their social relationship was marked
by a series of quarrels and court cases. A civil suit was
filed in 1965 by Banney Khan and his brother Pearey M an
agai nst Tribeni Sahai and others for a permanent injunction
restraining them fromrealising Tehbazari dues from the
mar ket . This six year old suit was, not surprisingly,
pendi ng on the date of the occurrence. A crimnal case was
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then filed agai nst Banney Khan and Pearey M an under section
307, Penal Code, for a murderous assault on one Suleman
whose brot her Mohanmad Sultan. Vakil was an active foll ower

of Tribeni Sahai. The case against, Banney Khan was | ater
wi t hdrawn and Pearey M an was acquitted. 1In 1967-68 Tri beni
Sahai, had filed a case under section 120-B, Penal Code,

chargi ng Dharam Pad, Pearey Main and others for conspiracy
to nurder him In those days Dharam Pal belonged to a riva
party., In 1970 Tribeni Sahai had filed a simlar case
agai nst Pearey Main and others accusing them of a conspiracy
to murder him On August 3, 1970 Pearey M an had | odged
report against Tribeni Sahai and his bodyguard Radhey under

section 394, Penal Code. It is obvious that a point to gain
on the political plane was enough excuse for all, these
gentl enen, to involve one another into grave charges |Iike

murder and dacoity. ~Dharam Pal who was strongly supported
by Tribeni Sahai in the 1971 elections for the Chairmanship
of the Town Area Committee has admitted in his evidence that
in earlier days Tribeni Sahai used to harass himwith false
cases. In" a trial against two.persons called Tullan and
Beni under section 394 of ‘the Penal ‘Code, Tharain Pal had
deposed as a defence w tness that Tribeni Sahai had falsely
i mpl i cated those persons as they were his supporters. Beni

in fact, was in DharamPal’s employment as a driver, It
seens that the two /accused were initially convicted but were
acquitted in appeal. / Most of the cases descri bed above seem

to have been politically notivated.  The fact that such
serious charges lacked a true foundation was irrelevant to
the way of l|ife which these gentlenmen bad adopted.

It is not suprising, though it is to be regretted, that in
the din of these political and personal feuds the w tnesses
had a heavy commtnent to factitious |loyalties. Wen key
wi tnesses deny the obvious, pretend ignorance of facts
within their special know edge and give free play to their
i magi nati on on crucial matters, pursuit of truth,
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becomes a wild goose chase. An the befogged trial Judge has
then to di scharge the unenvi abl e duty of seeing and hearing
such witnesses.

Take Jhilmli and Ram Prakash. The fire-arm injuries on
their person establish their presence at the scene of
of fence but to be present is only to have an opportunity to

Wi t ness. Presence does not ,ensure truthful ness nor-is it
any insurance against the common hunan failing to involve
the innocent along with the guilty. The presence of

Jhilmli and Ram Prakash may indeed discredit themif they
were conponents of the procession which marched towards
Tri beni Sahai’s house. The question  which requires
exam nation is whether, as contended by the defence, 'they
were nenbers of the procession and were injured accidentally
when the processionists opened fire or whether, as contended
by the prosecution, they received injuries when as dis-
interested bystanders they rushed to protect Tribeni Sahai

It is surprising that the First Information Report | odged by
Rajendra Kumar M sra does not refer to the presence  of
either Jhilmli or Ram Prakash. Rajendra Kumar clains to
have seen the incident froma close angle and he has
mentioned in the Report the nanes of persons who had seen
the occurrence Jhilmli and Ram Prakash were admittedly
injured in the firing incident and w tnesses have uniformy
stated that there was enough light at the scene of
occurrence. Jhilmli had received a through and through
bullet injury on the thigh while Ram Prakash had received a
firearm burn on his abdonen. The question is not of the
routine variety and one cannot brush aside the failure of
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the first informant to refer to the two witnesses by saying
that he may not have noticed their presence. The point of
the matter is whether, having seen them he dropped them
del i berately as they were on the side of the accused.

Raj endra Kumar M sra is hinself a relative of Tribeni Sahai
bei ng the brother-in-law of Radhey Shyam Sharma, the brother
of Tribeni Sabai. Inthe F. I. R Rajendra Kunar nentioned
that Loki, Ganga Ram and Aryendra had seen the incident.
Ganga Ram was a Bataidar of Tribeni Sahai and sometimes he
used to live with Tribeni Sahai. Arvendra is the sister’s
son of Dharam Pal who as a Congress (R)candidate was
cont esting the election for the Chairmanship of the
Conmittee with the active support of Tribeni Sahai. Neither
Ganga Ram nor Loki was exam ned by the prosecution and the
| earned public prosecutor stated that Loki had been won over
by the defence. Such a bald assertion, unsupported by any
data, is insufficient to absolve the prosecution from its
duty to exam ne wit nesses whose evidence is necessary for
uphol di ng i ts case.

A large " nunber ~ of persons had gathered at the scene of
of fence and the Investigating Oficer, Yogendra Sharma
hinself arrived within a short tine. Arrangenments were made
to take Tribeni Saha
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and Radhey to Budaun in two cars but no notice whatsoever
was taken’ of the presence of Jhilmli and Ram Prakash or of
the injuries received by themthough they were crying in
pai n. Yogendra Sharna says that he asked a constable to
take themto the police station with instructions that they
shoul d be taken to the hospital thereafter. “As a matter of
normal routine, they should have been taken to Budaun al ong
with Tribeni Sahai and Radhey especially when the two cars
of Dharam Pal and Raj endra Kumar were so readily avail able.
If that was thought unnecessary steps should have been at
| east taken to send themto the local dispensary. | nst ead,
they were first sent to the police station, then to the
di spensary, back to the police Station and ultinmately to
Budaun hospital.

During the trial in the Sessions Court, Jhilmili’s  sons,
Chotey and Chironji, were sitting in the group interested in
the accused. Besides, Jhilnmili’s son-in-law Sia Ram and
another relative Ved Prakash were contesting the election
for the nmenbership of the Commttee as candidates of
Congress (0). Jhilnmli stated that he did not know which
party Sia Ram and Ved Prakash bel onged to. In fact, he
pretended ignorance of any such political parties as
Congress (R) and Congress (0). He had voted for Sia Ram and
Ved Prakash but said that he did not know what synmbols  were
allotted to them

Jhilmli is a secretive witness for, though his son got
enpl oyment in the Provincial Arnmed Constabulary after the
i ncident, he denied all know edge about it and added that he
was not even aware that the son was posted at Kanpur. He
also denied that he had opened a bank account two nonths
after the incident with an initial deposit of Rs. 1000/- and
stated falsely that the account was opened prior to the
incident with a deposit of Rs. 600. He stated that he had
deposited a sumof Rs. 50 only in that account after the
incident but, a true copy of his bank account shows that he
had deposited a sum of Rs. 500 in Novenber, 1971. Jhilmli
was asked whether he knew that Dr. Kohli was associated with
the Jan Sangh and his answer was that since he had not heard
the nane ' Jan Sangh’, he could not speak of the association
The manner in which Jhilnmili clains to have received
injuries is difficult to accept. He says that he rushed to
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the rescue of Tribeni Sahai after Balak Ram had fired a
shot. The procession consisted at | east of six persons and
an open exhortation is alleged to have been given by Dr.

Kohli and others that Bal ak Ram should fire. It is im
possible that Jhilmli could have junped into the firing
range.

A large part of the criticism in regard to Jhilmli’'s
evi dence holds good in regard to Ram Prakash al so. Tri ben

Sabai had filed a prosecution agai nst Ram Prakash’s father
and others for conspiracy to nurder him Tribeni Sahai had
al so instituted a case under section 107, Crimnal Procedure
Code, agai nst Ram Prakash’s father and others. Ram Prakash
surprisingly denied knowedge as to whether the first
nentioned case was pending or not. He admitted that he was
standing at the scene of offence for quite sonme tine after
t he-
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incident ~and that he did not tell any one including his
nother  that ~his injuries should be attended to. He saw

Yogendra Sharma arrive but did not conplain to himabout the
injury which he had received. Ram Prakash, like Jhilmli,
made a fanciful assertion that Dr. Kohli, Banney Khan and
Pearey Man shouted together in one voice asking Balak Ramto
open fire. Realising the infirmty of that assertion, Ram
Prakash made a funny enbellishment :  "Banney Khan bid
initially started asking Balak '.Ramearlier than others.
Banney Khan accused had shouted the word Balak Ram before
other accused started saying. Then the sentences were
conpleted by all of them Al the three accused had said
the sanme thing i.e. "Balak Ram Maro Goli"’.

The learned Sessions Judge was right for sonme. of these

reasons in holding that the evidence of Jhilmli and Ram
Prakash coul d not be accepted ~ wi t hout i ndependent
corroboration. The High Court treated themas independent

wi t nesses and hel d that they had corroborated each other.

In fact. the Hi gh Court went a step further and held that
these two witnesses corroborated Rajendra Kumar M sra al so.
Rajendra ’'Kunaz 1is the brother-in-law of Tribeni Sahai’s
brot her Radhey Shyam Sharnma who at the relevant tinme was
stationed at Lucknow .as Deputy Inspector Ceneral of~ Police
and as a Menber of the vigilance Conmi ssion. The trial
court observed rightly that the wtness ,could not be
di shelieved nerely because he was related to Tribeni ~Sahai
But it gave various reasons for not accepting his evidence
at its face val ue

In the first place, the om ssion to make a reference to the

presence ,of Jhilmli and Ram Prakash in the F. 1. R was
not an oversight on the part of Rajendra  Kumar. The
om ssion was deliberate because it was not then  known
whet her they woul d support the prosecution case. Jhi'l m i

has stated in his evidence that he had seen Rajendra Kunar
coning fromthe western side at the time of the incident.
Apart from this, the conduct of RaJendra Kumar is ' highly
unnatural. After the processionists dispersed and ran  away
he did not even try "to find out what injuries Tribeni Saha
and Radhey had received and whether they required nedica
attention. He claims to have seen The whol e incident but.
on his own showi ng, as a nute, silent spectator He raised no
alarm he did not go near any of the injured persons and
made a strai ght dash for the police station. There are also
serious discrepancies as regards the spot from which he
clains to have seen the incident. He says that he saw one
incident fromthree or four paces east of the north-western
corner of- Aryendra’ s house. The particular spot is said to
be about 1 8 paces fromthe scene of occurrence. Accordi ng
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to Jhilmli, Ranjendra Kumar had cone only as far as the
house of one Dr. Suresh. Paragraph 5 of the Notes of
I nspection nade by the | earned Sessions Judge shows that a
person standing in front of Dr. Suresh’s house could not re-
cogni se persons standing at the scene of occurrence. At the
time ,the incident started, Rajendra Kumar clainms to have
been sitting at
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his Baithak. But neither inthe F. 1. R nor in his police
statenment did be nmention where exactly he was at the tine
when the conmotion started. In the F. 1. R he alleged that
Pearey M an, Banney Khan and Kail ash were also anobng the
assailants but he admtted in the Sessions Court that these

persons had not participated in the actual assault. It is
significant that the witness had not nentioned Banney Khan's
nane before the Investigating Oficer at all in connection

with this incident and was unable to give any satisfactory
expl anation of this om ssion

We do not propose to dissect the question whether the F. 1.

R was |l'odged i mredi ately as clai ned by Rajendra Kumar or
whet her it was | odged on the next day as contended by the
defence. The better view woul'd, however, seemto be that it
was | odged soon after the incident though perhaps not as
i Mmediately after the incident as Rajendra Kumar clains.

The Sessions Judge has expressed his finding with welcone
restraint in saying that the case of the defence that the F

I. R was not filed at the tine at which it purports to have
been filed cannot be said to be "wholly unfounded."

That | eaves for consideration the evidence of Aryendra who
also clains to be an eye-witness. He is the sister’s son of
Dharam Pal who was contesting the election for the
Chairmanship of the Committee. DharamPal has admitted in
hi s evidence that he had brought up Aryendra and that he was
living with himfor about 17 or 18 years- after the death of
his father- Aryendra is said to have shifted to the house of
his father-in-law because his nother-in-law was all alone in
the house. That house occupi es a vantage position being
quite near the scene of occurrence

In the first place, there is no reliable evidence to show
that Aryendra was living in the house of his father-in-I|aw
since March, 1970 as alleged by him After |eaving Dharam
Pal s house he admittedly shifted to the house of one Unrao
Lal Halwai but he says that he lived in the house of that
man for two or three nonths only. The |earned Sessions
Judge has referred to the voters’ lists and other docunents
to show that it was doubtful whether Aryendra had left the
Hal wai ' s house and was living in the house of his father-in-
law at the material tine.

Aryendra clains to have been sl eeping on the eastern roof of

his father-in-law s house. It was common ground that if he
were sleeping on the western side, which was a nore
conveni ent place, he could not have seen the incident. He

expl ained this by saying that there used to be a dog on the
western roof to keep watch and the eastern roof had no
regul ar staircase naking it difficult for the dog to get on

there. Wen his statenent was recorded by The Sub-
Di vi sional Magistrate under section 164 of the Crimna
Procedure Code Arvendra stated that Pearey M an. 'Banney

Khan. Dr. Kohli, Balak Ram Kail ash and Nat hoo were "al so"
in theH s case then was that there were others also in

the procession.In fact.he had stated then that 8 or 10
persons had stood near thedoor of
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the house of one Ura Shanker, a statement which he falsely
denied to have made. It is not wi thout relevance that as
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many as 1 1 others were arrested on the night of the
incident for conspiracy to nurder Tribeni Sahai. Finally,

Aryendra has also like the other eye-witnesses given the
incredi ble version that Banney Khan, Kohli and Pearey M an
exhorted Bal ak Ramin one voice to open fire.

It cannot be overl ooked that the statenents of Jhilmli, Ram
Prakash and Aryendra were recorded under section 164,
Crimnal Procedure Code, in June 1971, soon after the
i nci dent . The I nvestigating Oficer says that he got the

statenments recorded by way of precaution. That could be
true and it wuwuld be wong to find fault wth t he
Investigating O ficer nmerely because he got the statenents
of these w tnesses recorded under section 164. Nor can the
evidence of a witness be discarded for the nere reason that
his statement was recorded under section 164. But the High
Court overlooked that the evidence of wtnesses whose
statenments are recorded under section 164 nmust be approached
with caution. Such witnesses feel tied to their previous
statenents given on oath and have but a theoretical freedom
to depart from the earlier version. A prosecution for
perjury could be the price of that freedom It is, of
course, open to the Court to accept the evidence of a
wi t ness whose statenent was recorded under section 164, but
the salient rule of caution nust always be borne in mnd
That is all the nore necessary when alnost all the eye.
witnesses are subjected to this tying-up  process. Even
Aryendra, the sister’s son of Dharam Pal, was not thought to
be above suspi cion

We have indicated broadly some of the nore serious
infirmties in the evidence of the eye-wi tnesses . in order
to- show that the Sessions Court was justified in taking the
view that it was unsafe to act on their evidence  w thout
corroboration. Ignoring the inpact of these infirmties,
the Hi gh Court erroneously treated the witnesses as ' inde-
pendent and held that they had corroborated one another
None of the four eye-w tnesses was true enough to afford
corroboration to the evidence of (others. Corroboration in
such cases nust be forthcom ng from an i ndependent sour ce.
The prosecution relied very strongly on the three  dying
declarations alleged to have been made by Tribeni~ Sahai
The first of these was made to Dharam Pal, the second to the
I nvestigating Oficer Yogendra Sharma and the third was nmade
in the Budaun hospital before the Sub-Divisional Mgistrate.:
It is necessary to examne closely the ci r cunst ances
attendant upon these dying decl arati ons.

Not nuch reliance was placed before us on the first two

dying declarations and rightly so. |In regard to the ora
dyi ng decl aration alleged to have been made by Tribeni Saba
to Dharam Pal imediately after the shooting outrage,

neither Jhilmli nor Ram Prakash who were adm ttedly present
at the scene of occurrence all through say
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anyt hi ng about that dying declaration. Even Aryendra who is
Dhliaram Pat’s sister’s son did not say that Tribeni Sahai
nmade a dying declaration to Dharam Pal. Sur pri singly,
though the investigation was otherw se pronpt, the statenent
of Dharam Pal was recorded by the investigating Oficer on
June 2, 1971 which was six days after the incident had taken

pl ace.
The second dying declaration is alleged to have been nade to
the Investigating Oficer. Investigating O ficers are

keenly interested in the fruition of their efforts and
though we do not suggest that any assunption can be nade
against their veracity, it is not prudent to base the
conviction on a dying declaration made to an |nvestigating
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O ficer. Yogendra Sharma says that while Tribeni Sahai was
lying in, a car at the scene of offence he nmade a statenent
i mplicating the accused. Yogendra. Sharma produced a true
copy of an entry in his case diary stating that even as he
was still in the car, he recorded the dying declaration in
the case diary which he was carrying with him It is
difficult to appreciate why, if there was tine enough to
reduce the dying declaration into witing, Yogendra Sharma
did not obtain Tribeni Sahai’s signature or at |east the
signatures of any of the |arge nunber of persons who had
surrounded the car. Rule 115 of the U. P. Police Regulations
expressly enjoins the Investigating Oficer to record a
dying declaration, if at all, in the presence of two
respectable w tnesses and after obtaining the signature or
mark of the declarant at the foot of the declaration.
Besides, if the Investigating Oficer was in such haste that
he did not eventhink'it proper to wait ,it the police
station until the various colums on the first page of the
F.I.R  were duly filledin, it is rather difficult to
bel i eve that sei zed by such a pressing sense of energency,,
he woul d take the case diary with himon the off chance that
a dying declaration may be inthe offing.

The dying declaration (Ex-Ka-47) made by Tribeni Sahai at
the Budaun hospital was recorded by "the Sub-Divisiona

Magi strate M. Sada Ramat 11.50 p.m  Learned counse

appearing for the appellants submtted that this dying
decl arati on is a fabrication and nust t herefore be
di scar ded. Wer e not inclined to  go that far. The
ci rcunmst ances surrounding the -dying declaration, though
uninspiring,are not strong enough to justify the view that
officers as high in the hierarchy as the Sub-Divisiona

Magi strate, the Civil Surgeon And the,District Magistrate
hatched a conspiracy to bring a false docunent into
exi stence. The Civil services have no platformto controvert
al | egati ons, howsoever grave and unfounded. It is therefore,
necessary that charges calculated to inpair their career and
character ought not to be accepted except on the /clearest

pr oof . W are not prepared to hold that the dyi ng
declaration is a fabrication

Al  the sanme, one nust face the question whether, “in the
circunstances of the case, it is safe to act on the
uncorroborated dying declaration of Tribeni Sahai.. ~The

evidence of Dr. R C. Bansal who was the Medical Oficer of
the District Hospital, Budaun, shows
3-192 Sup.dA /75
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that Tribeni Sahai was in a critical condition when he
reached the hospital. Before the dying declaration was

recorded, an attenpt was nade to give himsaline but / even
after nmking incisions on the hands and a |l eg, the attenpt
did not succeed. Dr. Bansal has stated that Tribeni ' Saha
was in "severe pain", that he was under a "great 'shock",
that there was "profuse bl eeding” fromthe injury, that his
respiration was poor, that his pulse was "feeble -and
thready" and that the "bl ood pressure was not recordable".
Dr. Bansal explained that by "shock" he neant "a state of
profound depression of the vital processes of the body
resulting frominjury." It taxes one'* ordinary experience
of human affairs to accept that Tribeni Sahai t hus
tornented, was in a fit nental and physical condition to
make a volitional statenment after he had reached the Budaun
hospi t al

Quite apart fromthis consideration, the dying declaration
can have hardly any evidential value because Tribeni Saha
was in the mdst of friends and admirers right since the
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time of the incident wuntil the dying declaration was
recorded. Dharam Pal was in his constant conpany and it is
not unlikely that names of political opponents |ike Balak

Ram Dr. Kohli and Banney Khan were freely bandid about. The
dyi ng decl aration could then be-naturally influenced by the
opi nion and inferences of close friends |ike Dharam Pal

If Tribeni Sahai were to go on record as a person of
unquestioned rectitude it night, perhaps, have been possible
to approach the dying declaration a little differently. But
the long lists of cases which he had filed against the
political opponents shows that he had no conpunction in
poi nting an accusing finger at innocent persons. Dharam Pa
hinmself was a victimof such machinations and even he
conceded that Tribeni Sahai used to harass him by naking
fal se charges when he was in the opposite canp.

Therefore, we find it inpossible to accept the concl usion of

the High Court that : "All the three dying declarations of
Sri Tribeni Sahai ~provide full corroboration to the
testinmony of the two injured eyew tnesses and Aryendra that
it was Balak Ram who was responsible for the fatal injury

to Sri Tribeni Sahai andthat he fired instigated by Dr.
Kohli, Pearey M an and Banney Khan

The aforesaid discussion of the various items of evidence
must at | east yield the result that the conclusion to which
the | earned Sessions Judge cane was a reasonabl e conclusion
to come to. It cannot be denied that “two views of the
evi dence are reasonably possible in regard to t he
participation of Nathoo, Dr. Kohli -and Banney Khan. the H gh
Court, therefore, ‘ought not tohave interfered wth the
j udgrment of the Sessions Courtin their favour

A revol ver was recovered fromthe house of Dr. Kohli at the
time of his arrest on the night of theincident and it is
said that the revolver enitted a foul snmell. |f anything,
the evidence, of the ballistic expert Shyam Narain (P.W 14)
shows that none of the five enpties recovered from the
scene of offence could have been fired
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from Dr. Kohli’'s revolver, The expert was also unable to
give a definite opinion that the bullet, Ex. 25, which was
recovered froma drain near the scene of offence was fired
fromDr. Kohlis revolver.

In regard to Nathoo, he is not named in the dyi ng

decl aration recorded at the Budaun hospital. Wat is nore,
his name which was first witten towards the end of that
dyi ng declaration was subsequently scored off. M.~ Sada

Ram the Sub-Divisional Magistrate, says that he scored off
Nat hoo’s name fromthe dying declaration because Triben

Sahai did not say anything when Nathoo' s name was read. out
that was fair of M. Sada Ram but when Nathoo scores’ one
nore point.

The old Banney Khan is an old hand at politics. He was
Vi ce- Chai rman of the Town Area Conmittee since 1937 and even
Dharam Pal has adm tted that Banney Khan was a ki ng ' maker

He was 79 years old on the date of the incident and the only
evi dence against himconsists of that artificial assertion
that he, Dr. Kohli and Pearey M an exhorted Balak Ram with
one ’'Voice to shoot at Tribeni Sahai. Banney Khan's
inmplication could reasonably be traced to the persona

ennm ty between himand Tribeni Sahai

In the result the order of conviction and sentence passed by
the H gh Court against Nathoo, Dr. R P. Kohli and WMbhamrad
Sayeed Khan alias Banney Khan is set aside and their appeals
are allowed. Banney Khan is on bail and he need not
surrender to his bail. Nathoo and Dr. Kohli shall be
rel eased forthwth.
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That | eaves us for consideration the appeal filed by Balak
Ram who has been found guilty by the Sessions Court as well
as the High Court. M. Frank Anthony nade an inpassioned
plea for his acquittal but we are unable to accept the
subm ssion of the | earned counsel

It is wurged that Loki and Ganga Ram whose names were
mentioned in the F.1.R were not exam ned and therefore an
adverse inference should be drawn against the prosecution
that the relevant colums in the Inquest Report were
deliberately left blank so as, to facilitate a manipul ation
of evidence, that the F.I.R was ante-dated; that the site
plan was deliberately drawn in a vague and general manner
that there was no i medi ate notive for the offence and that
the Hi gh Court had failed to consider the evidence of the
defence witnesses at all which it was its duty to consider
in a reference under section 374, Criminal Procedure Code.
The nore inmportant of these points stand answered by what we
have already said while discussing the appeals of the other
accused. But, it is necessary to add that in the first
pl ace, the  other accused had the benefit of an order of
acquittal - passed in their favour by the, trial court and
secondly we have only endeavoured to indicate that since the
view taken by the trial court was a reasonable view to take,
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the High Court ought not to have interfered with the
j udgrment of acquittal.

In regard to Balak Ram there is a concurrent finding that
the shot fired by himcaused the death of Radhey and we see
no reason for taking a different view. The ‘evidence in
regard to the part played by himis natural and consi stent
and is corroborated by the opinion of the Ballistic Expert.
Such corroboration was lacking |s ~against ot hers. The
evidence of the Ballistic Expert shows that the bullet (Ex.
27) which was extracted from Radhey’ s body was fired from
the pistol (Ex. 5) belongingto Balak Ram M.  Anthony
made a severe attack on the evidence of the expert 'and in
order to showinfirmties in that (evidence he read out to us
various passages from"The ldentification of Firearns and
Forensi c Ballistics" by Mjor Gerald Burrard; J. S.
Hat cher’s " Text B ok of Firearns I'nvesti gation
I dentification and Evidence" (5th.1946)" and Mdi’'s "Medica
Jurisprudence and Toxicology." W have considered these
submi ssions but are unable to see a reason strong enough to
justify a reversal of the concurrent view taken by the two
courts. The normal rule that this Court does not reappraise
evi dence in such cases nust apply.

Stated briefly, M. Anthony’s contention is that the bullet
(Ex. 25) which was recovered fromthe scene of offence  nust
have been the one which after hitting Tribeni Sahai nade an
exit wound not since that bullet, according to the ballistic
expert, could not have been fired from Bal ak Ramis pisto
(Ex. 5), he cannot be held guilty for causing the death of
Tri beni Sahai. M. Anthony says that the evidence of the
eye wtnesses stands falsified by the evidence of the
expert. The difficulty in accepting this contention is that
there is no warrant for saying that the bullet Ex. 25 nust
be the one which passed through Tribeni Sahai’s body.

M. Anthony spent considerable tine in showing that the
striations on the bullet (Ex. 27) which was extracted from
Radhey’s body are of a different pattern fromthe striations
on the test bullets fired fromBalak Rams pistol. The
evi dence of the expert has been closely considered by the
Hi gh Court and we consider their finding on this aspect as
open to no exception.

Bal ak Ram exani ned two wi tnesses, Shiv Govind Singh (D.W7)
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and Udai narain Singh (D.W 8) to establish his plea of alib

but that evidence Was rightly rejected by the trial court.
It is in the |least degree likely that Balak Ram who was
contesting the election for Chairmanship of the Comittee
would be away fromthe hubbub of politics on the eve of
el ecti ons. Al the same, the High Court ought to have
consi dered that evidence for what it was worth. In a re-
forence for confirmation of the death sentence under sec.
374, Criminal Procedure Code, the H gh Court nmust exam ne
the entire evidence for itself, i ndependent |y of t he
Session, Court. (See Bhupendra Singh v. The State of
Punj ab, (1), and Janman and O's. v. The

(1) [1968] 3 S.C. R 404.
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State of Punjab(l). Fortunately, the failure of the High
Court to examine the defence evidence has led to no
m scarriage of justice.

Bal ak /Ranmis conviction nust, therefore, stand. On the
guestion ~/of sentence, there is no reason for interference.
Bal ak Ram was carrying a pistol and he fired from that
pi stol without any provocation either from Tribeni Sahai or
from Radhey. Nei t her -of them was arnmed. not even with a
wal ki ng stick, and all that Tribeni Sahai did was to ask the
processionists to -desist from shouting vulgar slogans.
Politics may or nay not be a clean gane but no court can
suffer with equanimty such flagrant defiance of l|aw by
nmenbers of political parties, whatever their colour or

creed. They nust know that it will not pay to carry pistols
in processions for being used as weapons of offence against
political rivals. Accordingly, we confirm the order of

conviction and the various sentences including the sentence
of death inposed on Bal ak Ram and di sm ss hi s appeal

V. M K Appeal dism ssed

(1) AI.R 1957 S.C. 469.
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