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CRIM NAL COURTS ARE NORMALLY CONSTI TUTED UNDER THE
PROVI SI ONS OF THE CRI M NAL PROCEDURE CODE. SECTION 6 OF THE
CODE OF CRIM NAL PRCCEDURE, 1973 ( FOR SHORT, * THE CCDE' )
PROVI DES FOR THE CLASSES OF CRI'M NAL COURTS. [N ADDI TION TO
THE PROVI SI ONS CONTAI NED IN THE CODE ORTHE OLD CODE OF
1898, FROM TI ME TO TI ME, ENACTMENTS HAVE BEEN PASSED
PROVI DI NG THAT I N RESPECT OF CERTAI'N OFFENCES, THERE W LL BE
A SPECI AL COURT MANNED BY PERSONS HAVI-NG SPECI FI ED
QUALI FI CATI ONS. I N THE PRESENT APPEALS, WE ARE CONCERNED
W TH SUCH AN ENACTMENT, NAMELY, THE SPECI AL COURT (TRI AL OF
OFFENCES RELATI NG TO TRANSACTI ONS | N SECURI TI ES) ACT, 1992
(* THE ACT" FOR SHORT). THE PASSING OF THE ACT WAS PRECEDED
BY AN CORDI NANCE WH CH WAS PROMULGATED ON 6TH JUNE, 1992.
ITIS AN ACT TO PROVI DE FOR THE ESTABLI SHVENT CF A
SPECI AL COURT FOR THE TRI AL OF OFFENCES RELATING TO
TRANSACTI ONS | N SECURI TI ES AND FOR MATTERS CONNECTED
THEREW TH OR | NCI DENTAL THERETO. I N THE YEAR 1992, LARGE
SCALE | RREGULARI TI ES AND MALPRACTI CES WERE NOTI CED BY THE
RESERVE BANK OF | NDI A | N RELATI ON TO TRANSACTI'ONS | N BOTH
THE GOVERNMENT AND OTHER SECURI TI ES, | NDULGED | N BY SQOVE
BROKERS I N COLLUSI ON W TH THE BANKS AND FI NANCI AL
I NSTI TUTI ONS.  THE SAI D | RREGULARI TI ES AND MALPRACTI CES' LED
TO THE DI VERSI ON OF FUNDS FROM BANKS AND FI NANCI AL
I NSTI TUTI ONS TO THE | NDI VI DUAL ACCOUNTS OF CERTAI N BROKERS.
THE ACT DEALS W TH THE SI TUATI ON AND | N PARTI CULAR TO ENSURE
SPEEDY RECOVERY OF THE HUGE AMOUNT | NVOLVED, TO PUNI SH THE
GQUILTY AND RESTORE CONFI DENCE | N AND MAI NTAIN THE BASI C
I NTEGRI TY AND CREDI BI LI TY OF THE BANKS AND FI NANCI AL
I NSTI TUTI ONS.

The Act provides for establishnent of Special Court to

consi st of one or more sitting Judges of the Hi gh Court

nom nated by the Chief Justice of the H gh Court within the
local limts of whose jurisdiction the Special Court is
situated, with the concurrence of the Chief Justice of

India. Section 6 of the Act provides that the Special Court
shal | take cogni zance of or try cases as are instituted

before it or transferred to it. Section 3 provides for
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appoi nt nent and functions of custodi an. Sub-section (2) of
Section 3 provides that the custodi an may, on being
satisfied on information received that any person has been
i nvol ved in any offence relating to transactions in

securities after the first day of April, 1991 and on or
before 6th June, 1992, notify the nane of such person in
the Oficial Gazette. ‘Securities’ includes :

(i) shares, scrips, stocks, bonds,

debentures, debenture stock, units of the
Unit Trust of India or any other nutual fund
or other marketable securities of a |ike
nature in or of any incorporated conpany or
ot her body corporate:

(ii) Gover nment securities; and

(iii)Rghts or interests in securities.

Section 7 provides for the exclusive jurisdiction of
Special Court and stipulates that notw t hstandi ng anyt hing
contained in any other law,~ any prosecution in respect of
any offence referred to i'n sub-section (2) of Section 3
shall be instituted only in the Special Court and any
prosecution in respect of such offence pending in any court
shall stand transferred to the Special Court.  The Specia
Court, therefore, is .a court of exclusive jurisdiction in
respect of offences referred to in sub-section (2) of
Section 3.

Section 9 of the Act |ays down the procedure and
powers of Special Court and stipulates the follow ng of the
procedure prescribed by the Code for thetrial of warrant
cases before a Magistrate. Section 9(2), inter alia,
provides for the applicability of the provisions of the
Code to the proceedi ngs before the Special Court insofar as
they are not inconsistent with the provisions of the Act.
As provided in this provision, the Special Court is deened
to be a Court of Session. The main bone of contention is
the interpretation of Section 9 which reads as under

"9. Procedure and powers of Special Court. -

(1) The Special Court shall, in the tria
of such cases, follow the procedure
prescribed by the Court for the trial of
warrant cases before a magi strate.

(2) Save as expressly provided in this Act,
the provisions of the Code shall, insofar as
they are not inconsistent with the
provisions of this Act, apply to the
proceedi ngs before the Special Court and for
the purposes of the said provisions of the
Code, the Special Court shall be deened to
be a Court of Session and shall have all the
powers of a Court of Session, and the person
conducting a prosecution before the Specia
Court shall be deenmed to be a Public
Prosecut or.

(3) The Special Court may pass upon any
person convicted by it any sentence
aut horized by law for the puni shment of the
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of fence of which such person is convicted.

(4) Wil e dealing with any other natter
brought before it, the Special Court may
adopt such procedure as it may deemfit
consistent with the principles of natura
justice."

The Act has an overriding effect as provided in
Section 13 which, inter alia, stipulates that the
provi sions of the Act shall have effect notw thstanding
anyt hing inconsistent therewith contained in any other |aw
for the time being in force. Section 14 is the rule naking
power of the Central Governnent. Section 15 repeals the
O di nance.

The circunstances under which these appeal s have cone
up in brief are that on 21st June, 1993 two separate
applicati'ons were filed before the Special Court under the
provi si ons _of the Code, one by Sarvotham Vi shwanat h Prabhu
and the other by Bhaskar Roy Choudhury praying for grant of
pardon. These applications were supported by the Centra
Bureau of |nvestigation. ~ Prabhu and Choudhury had earlier
made statenments under Section 164 of the Code before the
Magi strate. It is clained that in those statenments they
voluntarily and willingly made full disclosure of their
participation in the offences and al so participation of
ot her accused in commission of the offences. The
investigating of ficer supporting the application for grant
of pardon stated before the Special Court that with a view
to obtain the evidence of these two accused who are
directly or indirectly concerned in or privy to offences
whi ch were under investigation, it is necessary and
desirable, as well as in the interests of justice, that
there applications praying for tender of pardon to them be
supported so that all the facts and circunstances rel ating
to the conm ssion of offences and al so the manner of
participation by other accused nmay cone on record during
the trial. The Special Court, by order dated 22nd June,
1993, granted the application of both the accused on the
condition that they will give evidence during the trial and
make a full and true disclosure of the whole of the
circunstances within their know edge relating to the
of fence and to other problenms. The conditional tender of
pardon was accepted by Prabhu and Chaudhury.

The appel l ants by applications dated 9th January,
1996 filed before the Special Court sought revocation of
the pardon. It was pleaded in the applications that the
pardon granted to Prabhu and Chaudhury was voi d and non-est
in the eyes of law mainly on the ground of |ack of
jurisdiction of the Special Court to grant pardon. It was
urged that the power to grant pardon had to be expressly
conferred; there is no inherent power in any court to grant
pardon and that no such power had been conferred on the
Speci al Court.

The applications seeking revocati on were di sm ssed by

the Special Court by order dated 6th February, 1996

hol ding that the Special Court has the power to tender
pardon. The Special Court rejected the contention that the
orders dated 22nd June, 1993 were without jurisdiction

The legality of the order dated 6th February, 1996 is in

i ssue in before us.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 4 of

30

Chapter XXIV of the Code deals with the genera
provisions as to inquiries and trials. Sections 300 to 327
are in this Chapter. Sections 306 and 307 deal with tender
of the pardon to accomplice. Section 306 confers power on
Magi strates and Section 307 on the court to which the
conmtrment is made. Section 308 provides for the
consequences of not conplying with the conditions of pardon
by a person who has accepted tender of pardon made under
Section 306 or Section 307. These three sections read as
under

"306. Tender of pardon to acconplice.-(1)
Wth a view to obtaining the evidence of any
person supposed to have been directly or
indirectly concerned in or privy to an

of fence to which this section applies, the
Chi ef Judicial Mugistrate or a Metropolitan
Magi strate at any stage of the investigation
or inquiry into, or the trial of, the

of fence, and the Magistrate of the first
class inquiring into or trying the offence,
at any stage of the inquiry or trial, may
tender a pardon to such person on condition
of his naking a full and true discl osure of
the whol e of the circunmstances within his
know edge relative to the of fence andto
every ot her person concerned, whether as
principal or abettor, in the conm ssion

t her eof .
(2) This section applies to--
(a) any offence triable exclusively by the

Court of Session or by the Court of a
Speci al Judge appoi nted under the
Crimnal Law Amendment Act, 1952 (46
of 1952)

(b) any offence punishable with
i mprisonnment which may extend to seven
years or with a nore severe sentence.

(3) Every Magi strate who tenders a pardon
under sub-section (1) shall record-

(a) his reasons for so doing;

(b) whet her the tender was or was not
accepted by the person to whomit was

made, and shall, on application nmade

by the accused, furnish himwith a
copy of such record free of cost.

(4) Every person accepting a tender of
pardon made under sub-section (1)-

(a) shal |l be exam ned as a witness in the
Court of the Magistrate taking

cogni zance of the offence and in the
subsequent trial, if any;

(b) shall, unless he is already on bail
be detained in custody until the
termnation of the trial.
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(5) Where a person has accepted a tender of
pardon made under sub-section (1) and has

been exam ned under sub-section (4), the

Magi strate taki ng cogni zance of the offence

shal I, wi thout making any further inquiry in
t he case, -

(a) conmit it for trial--

(i) to the Court of Session if the

of fence is triable exclusively by
that Court or if the Magistrate

t aki ng cogni zance is the Chief
Judi ci al Magi strate;

(ii) to a Court of Special Judge
appoi nted under the Crim nal Law
Amendnent ‘Act 1952 (46 of 1952), if
the offenceis triable exclusively
by that Court;

(b) in any other case, mmke over the case
to the Chief Judicial Mgistrate who
shall try the case hinself.

307. Power to direct tender of pardon.-At
any time after commitnment of a case but

bef ore judgnent is passed, the Court to

whi ch the comm tnent is nmade may, with a
view to obtaining at the trial the evidence
of any person supposed to have been directly
or indirectly concerned in, or privy to, any
such of fence, tender a pardon on the sane
condition to such person.

308. Trial of person not conplying with
conditions of pardon.-(1) Were, in regard
to a person who has accepted a tender of
pardon made under Section 306 or section
307, the Public Prosecutor certifies that in
hi s opi ni on such person has, either by
wilfully concealing anything essential or by
giving fal se evidence, not conplied with the
condi tion on which the tender was nade, such
person may be tried for the offence in
respect of which the pardon was so tendered
or for any other offence of which he appears
to have been guilty in connection with the
sane matter, and also for the offence of
giving fal se evidence

Provi ded that such person shall not be
tried jointly with any of the other accused:

Provi ded further that such person shal
not be tried for the offence of giving false
evi dence except with the sanction of the
Hi gh Court, and nothing contained in section
195 or section 340 shall apply to that
of f ence.

(2) Any statenent made by such person
accepting the tender of pardon and recorded
by a Magi strate under section 164 or by a
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Court under sub-section (4) of section 306
nmay be given in evidence against himat such
trial.

(3) At such trial, the accused shall be
entitled to plead that he has conplied with
the condition upon which such tender was
made, in which case it shall be for the
prosecution to prove that the condition has
not been conplied with.

(4) At such trial the Court shall-

(a) If it is a Court of Session, before
the charge is read out and expl ai ned
to the accused;

(b) if it is'the Court of a Magistrate
bef ore the evidence of the witnesses

for the prosecution is taken, ask the
accused whet her he pleads that he has
conplied with the conditions on which

the tender of pardon was nade.

(5) If the accused does so plead, the Court
shall record the plea and proceed with the
trial and it shall, before passing judgnent

in the case, find whether or not the accused
has conmplied with the conditions of the
pardon, and, if it finds that hehas so
conplied, it shall notwithstandi ng anything
contained in this Code, pass judgnent of
acquittal."

The question for determ nation is whether the pardon
provi sion as contained in Sections 306 and 307 of the Code
apply or not to the proceedi ngs before the Special Court
under the Act. We were also told that in Criminal Appea
No. 1097 of 1999 (Ram Narain Poply v.  Central Bureau of
I nvestigation) one of the questions is as to the power of a
Magi strate to grant pardon to a person accused of an
of fence that falls within the purview of the Act. Counse
were given the opportunity to address argunents on this
guestion as well.

To answer the question, it is necessary to closely
scrutini se and consi der the provisions of the Act, the Code
and other enactnents relied upon by M. Jet hmal ani. and t he
effect of the said enactnents on the interpretation of the
provi sions of the Act.

Penal |aws require that the punishnment shall be

inflicted on every person found guilty of an offence under
those laws. The grant of pardon results in the grantee
escapi ng the puni shment for the offence. The nature of
power of pardon under Sections 306 and 307 is essentially
di fferent than the nature of such power under the
Constitution of |India whereby the President and/or Governor
are empowered to grant pardon. Those powers are exercised
after a person is found guilty. That is not so here.

Under Sections 306 and 307, the pardon is tendered during
the investigation, enquiry or trial, as the case nay be.
The object is to obtain evidence of an acconplice so as to
facilitate conviction of others. Undoubtedly, as contended
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by M. Jet hmal ani, such a power has to be conferred
specifically. It is a substantive power. The power has to
be derived fromthe statutory provisions. Section 306
confers the power to grant pardon in respect of serious

of fences and on certain class of Magistrate. Fromthe
schenme of the section and having regard to the nature of
the power, we find that M. Jethmalani is right in
contendi ng that the power to grant pardon is not an

i nherent power of a criminal court and is a substantive
power to be specifically conferred. 1It, therefore, follows
that such a substantive power does not flow from Section
9(4) of the Act and to this extent the | earned Specia
Court was not right in concluding that Section 9(4), on
account of the wi de powers it confers, would include
amongst others a right on the Special Court to grant
pardon. Section 9(4) of the Act does not confer on the
Speci al Court any such power. Section 9(4) is in the
nature of a general provision. It confers inherent powers
on the Special Court to deal with any matter that may be
brought before it providing that for dealing with such a
matter the Special Court may adopt its own procedure
consistent with the principles of natural justice.
Sections 3 and 4 of the Act show that variety of nmatters
could come up before the Special Court for its
consideration and for dealing with those natters, the
Speci al Court was enmpowered to regulate its own procedure
consistent with the principles of natural justice. The
conferment of that inherent power does not include the
power to grant pardon, which cannot be said to be a matter
of procedure.

Qur view in respect of Section 9(4), however, does
not conclude the matter for that the mmin question is about
the interpretation of Section 9(2) of the Act. Does it
exclude the applicability of Sections 306 and 307 while
maki ng applicable the provisions of the Code to the
proceedi ngs before the Special Court, is the real question

The Act contains fifteen sections. Mst of these have
al ready been noticed by us hereinbefore. It is evident
therefromthat the Act does not contain any independent
machi nery or provision for the purpose of investigation
enquiry or trial. For these matters it has no legs of its
own to stand. It has borrowed the legs fromthe Code. The
| egi sl ative device of incorporation by referenceis well
known and duly recogni sed device. This device is adopted
for the purpose of convenience. It obviates the need to
reproduce the provisions of an existing statute sought to
be adopted in a later statute. This is what has been done
whil e enacting the Act. |Instead of reproducing the
provi sions of the Code, it has incorporated those
provisions in the Act by so providing in Section 9(2) but
at the sane time, the Act maintaining its own superiority
as stated therein and also in Section 13.

Nei t her Section 9(2) nor Section 13 nor any other
provision in the Act expressly exclude the applicability of
Sections 306 and 307 to the proceedi ngs before the Specia
Court. Wiether it is so excluded by necessary inplication
i s an aspect which needs serious consideration

M. Jethmal ani, |earned counsel appearing for the
appel l ant, contends that Sections 306 and 307 have not been
extended to the Special Court under the Act. It is
contended that the Special Court is not a class of a court
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enunerated in sub-section (1) of Section 306 or a court as
contenpl ated by Section 307 to which commitnent is nade.
Therefore, the contention is that neither Section 306 nor
Section 307 is applicable to the proceedi ngs before the
Speci al Court under the Act and hence that court has no
power or jurisdiction to tender pardon. Learned counse
further contends that it was a matter of policy for the | aw
nakers to confer or not upon the Special Court such a power
and in their wisdom probably considering the gravity of
the of fence and situation with which the country was
confronted, it took a policy decision not to confer power
of pardon so that no one should escape puni shment and every
accused is equally treated. Learned counsel contends that
this course was adopted by the legislature despite the fact
that |aw makers were fully conscious that in all simlar
earlier enactnments power to grant pardon was specifically
conferred by insertion of specific provision to that effect
whi | e passing | aw establishing Special Court. While
enacting the Act the provision conferring power to grant
pardon was deliberately omtted and this al nost
concl usi vely shows that such power was not intended to be
conferred, is the subnission of M. Jethnal ani

Ref erence has been made by | earned counsel, in
particular, to Section'8 of the Crimnal Law (Anendnent)
Act, 1952 (for short, ‘the 1952 Act’). That Act has since
been repeal ed by the Prevention of Corruption Act, 1988.

It would be convenient to reproduce Section 8. It reads as
under :

"8. Procedure and Powers of Special Judges:.-
(1) A Special Judge nay take cogni zances of
of fence w thout the accused being conmitted
to himfor trial, and in trying the accused
persons, shall follow the procedure

prescri bed by the Code of Crim nal

Procedure, 1898 (5 of 1898) for the trial of
warrant cases by Magistrate

(2) A Special Judge may, with a viewto
obt ai ni ng the evi dence of any person
supposed to have been directly or indirectly
concerned in, or privy to, an offence,
tender a pardon to such person on condition
of his making a full and true disclosure of
the whol e circunmstances within his know edge
relating to the offence and to every ot her
person concerned whet her as principal or
abettor, in the comm ssion thereof; and any
person so tendered shall, for the purposes
of Secs. 339 and 339-A of the Code of
Crimnal Procedure 1898 (5 of 1898) be
deenmed to have been tendered under Section
338 of that Code.

(3) Save as provided in sub-section (1) or
sub-section (2), the provisions of the Code

of Crimnal Procedure, 1898 (5 of 1898)

shall, so far as they are not inconsistent
with this Act, apply to the proceedings

bef ore a Special Judge; and for the purposes
of the said provisions, the Court of the
Speci al Judge shall be deenmed to be a Court

of Session trying cases without a jury or

wi thout the aid of assessors and the person
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conducting a prosecution before a Specia
Judge shall be deened to be a public
prosecut or.

(3-A In particular, and w thout

prejudice to the generality of the

provi sions contained in sub-section (3), the
provi si ons of Sections 350 and 549 of the
Code of Crimnal Procedure, 1898, (5 of
1898), shall, so far as may be, apply to the
proceedi ngs before a special Judge, and for
the purposes of the said provisions of
Speci al Judge shall be deened to be a

Magi strate

(4) A speci al Judge nmay pass upon any
person convi cted by hi many sentence

aut horized by | aw for the puni shnent of the
of fence of which such person is convicted."

M. Jethmal ani contends that for all intents and
pur poses, the aforesaid provisions have been repeated while
enacting Section 9 of ‘the Act but by not providing in
Section 9 a provision simlar to abovesaid Section 8(2)
conferring on the Special Court under the Act power to
grant pardon al nost concl usively shows the |egislative
i ntendnment of not conferring power of pardon-on the Specia
Court. This om ssion, according to learned counsel, provide
a conplete answer to the question. ~Qur attention has also
been drawn to the Special Courts Act, 1979. Section 9
t hereof provides for procedure and powers of the Specia
Courts established under the said Act. 1t confers on the
Speci al Court power to tender pardon_ as stipulated in sub-
section (2) of Section 9 of that Act which is sinilar to
Section 8(2) of the 1952 Act.

M. Jethmal ani contends that a plain reading of the
provi si ons of Sections 306 and 307 shows that these
provisions do not fit in the scheme of the Act and thus
cannot apply to the Special Court under the Act. The
Speci al Court, consisting of a Judge of the Hi gh Court, is
not a Magistrate falling in any of the category of the
Magi strates enunerated by sub-section (1) of Section 306,
is the contention of the | earned counsel. Further the
contention is that Section 307 is also not applicable since
the case is not conmmitted to the Special Court and Section
307 can apply where commtment of a case is made and is
available only to a court to which the conmtnent is nade.
The subm ssion is that the Act does not postul ate any
conmtrment to be nade to the Special Court for it provides
for the institution of or transfer of a case before-the
Special Court and institution of any prosecution in respect
of any offence referred to in Section 3(2) only in the
Speci al Court (Sections 6 and 7).

We have no difficulty in accepting the contention that
the Special Court, per se, is not a Magistrate falling in
any of the categories of Magistrates as enunerated in
Section 306(1) and also that it is not a court to which the
conmitment of a case is made. But, it does not necessarily
follow therefromthat the power to tender pardon under
Sections 306 and 307 has not been conferred on the Specia
Court.

The Special Court may not be a crimnal court as
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postul ated by Section 6 of the Code. All the sane, it is a
crimnal court of original jurisdiction. On this count the
doubt, if any, stands resolved by the decision of
Constitution Bench of this Court in A R Antulay v. Randas
Sriniwas Nayak & Anr. ([1984] 2 SCC 500). In Antulay’s
case the Constitution Bench said that shorn of al
enbel | i shnent, the Special Court is a court of origina
crimnal jurisdiction and to nmake it functionally oriented
some powers were conferred by the statute setting it up and
except those specifically conferred and specifically
denied, it has to function as a court of original crimna
jurisdiction not being hide bound by the term nol ogi ca
status description of Magistrates or a Court of Session
Under the Code, it will enjoy all powers which a court of
original crimnal jurisdiction enjoys save and except the
ones specifically denied.

Therefore, |et us see whether the power to grant
pardon has been specifically denied to the Special Court
est abl i shed by the Act.

In support of the contention that the Special Court
has no power to tender pardon in the absence of specific
provision to that effect in the Act, strong reliance has
been placed by M. Jethnmal ani on the decision of this Court
in Lt. Commander Pascal Fernandes v. The State of
Maharashtra & Ors. [(1968) 1 SCR 695]. The rel evant passage
reads thus:

"Before we discuss the validity or propriety
of the tender of pardon to Jagasia we shall
refer briefly to the statutory provisions on
the subject of the tender of pardon. ~The
topic of tender of pardon to an acconplice
is treated in the twenty-fourth chapter of
the Code as part of the general provisions
as toinquiries and trials. Sections 337 to
339 and 339-A contain all the provisions
which refer to courts of crimnal
jurisdiction established under the Code.

The Speci al Judge created under the Crimna
Law Anendnent Act, 1952 (Act 46 of 1952) is
not one of them For the cases triable by
Speci al Judges under the Crininal Law
Amendnent Act a special provisionis to be
found in s.8(2) of that Act, for tender of
pardon to an acconplice, as part of the
procedure and powers of Special Judges. The
section is set out below. The second sub-
section necessarily differs in sone respects
fromthe provisions of the Code because the
procedure of trial before the Special Judge
is different, but on the tender of pardon by
the Speci al Judge the provisions of ss. 339
and 339A of the Code apply. The tender of
pardon by the Special Judge is deened by
fiction to be one tendered under s.338 of
the Code for purposes of sections 339 and
339A."

Rel i ance has al so been placed by M. Jethmal ani on

State of Tami| Nadu v. V. Krishnnaswam Nai du & Anr.

[(1979) 3 SCR 928]. The passage relied upon by the |earned
counsel reads thus:
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“I't may be noted that the Special Judge is
not a Sessions Judge, Additional Sessions
Judge or an Assistant Sessions Judge under
the Code of Crimnal Procedure though no
person can be appointed as a Speci al Judge
unl ess he is or has been either a Sessions
Judge or an Additional Sessions Judge or an
Assi stant Sessions Judge. The Special Judge
is empowered to take cogni zances of the

of fences without the accused being commtted
to himfor trial. The jurisdiction to try
the of fence by a Sessions Judge is only
after committal to him Further the

Sessi ons Judge does not follow the procedure
for the trial of warrant cases by

Magi strates. The Special Judge is deened to
be a Court of Sessions only for certain
purposes as nmentioned in Section 8(3) of the
Act while the first part of sub-section (3)
provi des that except as provided in sub-
sections (1) and (2) of Section 8 the

provi sions of the Code of Crimnna

Procedure, 1898 shall so far as they are not
i nconsistent with this Act, apply to the
proceedi ngs before the Special Judge. The
sub-section further provides that ‘for the
pur pose of the said provisions, the Court of
the Special Judge shall be deenmed to be a
Court of session trying cases w thout a jury
or without the aid of assessors and the
person conducting a prosecution before a
speci al judge shall be deened to be a public
prosecutor’. The deened provisions has to
be confined for the purposes nentioned in
the sub-section. Section 8(2) enables the
Speci al Judge to tender a pardon to a person
with a view to obtaining evidence supposed
to have been concerned for the conmission of
an of fence and the pardon so tendered was
for the purposes of Section 339 and 339(a)
of the Code of Crimnal Procedure, 1898.
Thi s sub-section was enacted because Specia
Judge not being a Court to which a

comm tment has been made cannot tender
pardon under the provisions of Section 338
and so this section is introduced to enable
the Special Judge to tender a pardon. Sub-
section 3(a) has nade the provisions of
section 350 and 549 applicable to
proceedi ngs before a Special Judge and for
the purposes of the said provisions a
Speci al Judge shall be deenmed to be a

Magi strate. Section 350 of the Code of
Crimnal Procedure enabl es a succeeding
Speci al Judge to act on the evidence
recorded by his predecessor or partly
recorded by his predecessor and partly
recorded by hinself. Section 549 enpowers a
Magi strate when any person i s brought before
hi m charged with an offence for which he is
liable to be tried by a Court to which this
Court applies or by a Court-nmartial, the
Magi strate shall deliver himto the
Conmandi ng Officer of the Reginent for the
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pur pose of being tried by the Court-narti al
This provision also is nmade specifically
applicable to the Special Judge. Section
8(A) empowers the Special Judge to try
certain offences in a sumary way and the
provi sions of section 262 to 265 of the
Crimnal Procedure Code is made applicable
so far as they may apply."

The contention of |earned counsel is that in the case
in hand the Act does not postulate commtment of the case
bei ng made to the Special Court and no provision having
been inserted in the Act to enpower Special Court to tender
pardon, the inpugned order granting pardon is without
jurisdiction.

M. Jet hmal ani further contends that sinply to confer on
the Special Court the power to tender pardon by itself is
not enough w thout conferring on it the power to punish the
person who accepts tender of pardon.in case of violation by
hi m of terns and conditions on which the pardon is tendered.
The submission is that a reading of the provisions of the
Act clearly shows that the power as contained in Section 308
of the Code to punish the acconplice for violation of the
terns and conditions of the pardon has not been conferred on
the Special Court and, therefore, it is evident that the
power to tender pardon has al so not been conferred on that
court.

Counsel submits that for deciding these matters the
par amount question one is required to ask hinself i's why
provisions sinlar to the one in 1952 Act and ot her such
enactments conferring specific power to grant pardon and to
inflict punishment in the event of violation of the terns
and conditions of the pardon were onmtted fromthe Act. The
obvi ous and the only answer of the question, according to
| earned counsel, is that the intention of the legislature
was not to confer the power of pardon on the Special Court
and any other interpretation will defeat that intention of
the | egislature.

M. Jet hmal ani al so sought to invoke the doctrine of
inplied repeal. Pointing out that the Code is a general |aw
and the Act - a special |later enactnent, Section 13 whereof
shows its predom nance and superiority, this Court should
not have any reluctance to accept the applicability of
doctrine of inmplied repeal in these matters, was the
subm ssi on of |earned counsel though he, very fairly and
rightly, conceded that there is a presunption agai nst a
repeal by inplication.

The reason for the presunption as aforesaid is that the

| egi slature while enacting a | aw has a conpl ete know edge of
the existing laws on the subject matter and, therefore, when
it does not provide a repealing provision, it gives out an
intention not to repeal the existing |legislation. The
burden to show that there has been a repeal by inplication
lies on the party asserting it. Relying upon statutory
interpretation by Francis Bennion (1984 Edition), counse
contends that where, as in the present case, the provisions
of the later enactment (the Act) are contrary to those of
the earlier (the Code), the later by inplication repeals the
earlier in accordance with the maxi m|eges posteriores
priores contrerios abrogant (later |aws abrogate earlier
contrary laws). This is, however, subject to the exception
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enbodi ed in the maxi m generatia specialitous non derogant (a
general provision does not derogate froma special one).

One of the inportant test to determine the issue of

i mplied repeal woul d be whether the provisions of the Act
are irreconcil ably inconsistent with those of the Code that
the two cannot stand together or the intention of the

| egi sl ature was only to suppl ement the provisions of the
Code. This intention is to be ascertained fromthe
provisions of the Act. Courts |ean against inplied repeal

If by any fair interpretation both the statutes can stand
together, there will be no inplied repeal. |If possible
implied repeal shall be avoided. It is, however, correct
that the presunption against the intent to repeal by
inmplication is overthrown if the new law is inconsistent
with or repugnant to the old law for the inconsistency or
repugnancy reveals an intent to repeal the existing | aws.
Repugnhancy must be such that the two statutes cannot be
reconcil ed on reasonabl e construction or hypothesis. They
ought to be clearly and nmanifestly irreconcilable. It is
possi bl e," as contended by M .Jethmalani, that the

i nconsi stency may operate on a part of a statute. Learned
counsel submits that in the present case the presunption
agai nst inplied repeal stands rebutted as the provisions of
the Act are so inconsistent with or repugnant to the
provisions of the earlier Acts that the two cannot stand
together. The contention is that the provisions of Sections
306 and 307 cannot be conplied with by the Special Court and
thus the |l egislature while enacting the Act clearly intended
that the said existing provisions of the Code would not
apply the proceedi ngs under the Act. Learned counse
contends that this court - will not construe the Act in a
manner which will nake Sections 306 and 307 or at least part
of the said sections otiose and thereby defeat the

| egi sl ative intendnment whatever be the consequences of such
an interpretation.

THE CONTENTI ON FURTHER | S THAT THE DEFI Cl ENCY | N THE

ACT, I F ANY, CANNOT BE PROVI DED BY THE COURT PARTI CULARLY
VWHEN THE LANGUAGE | S PLAIN AND SI MPLE AND THE ASSUMED GAPS
CANNOT BE FI LLED BY THE COURT AND THAT THE W LFUL OM SSI ON
MADE BY THE LEG SLATURE HAS TO BE RESPECTED BY THE COURT.
ON THE LEGQ SLATURE W LFULLY OM TTI NG TO | NCORPORATE
SOVETHI NG OF AN ANALOGOUS LAW I N A SUBSEQUENT STATUTE, OR
EVEN | F THERE | S A CASUS OM SSUS | N A STATUTE, THE LANGUAGE
OF WHI CH | S OTHERW SE PLAI N AND UNAMBI GUOUS, THE COURT | S
NOT COVPETENT TO SUPPLY THE OM SSI ON UNDER THE GUI SE OF

| NTERPRETATI ON BY ANALOGY OR | MPLI CATI ON, SOVETHI NG WHAT | T
THI NKS TO BE A GENERAL PRI NCI PLE OF JUSTI CE AND EQUI TY,

RELI ANCE HAS BEEN PLACED UPON THE COWM SSI ONER OF SALES
TAX, U P., LUCKNOWYV. MS. PARSON TOOLS AND PLANTS, KANPUR
([1975] 4 SCC 22), LORD HOMRD DE WALDEN V. | NLAND-REVENUE
COWM SSI ONERS (1948 (2) ALL E.R 825), JOHNSON & ANR. V.
MORETON (1978 (3) ALL E.R 37) AND HARCHARAN SI NGH V.
SMI. SH VRANI & ORS. ([1981] 2 SCC 535). THE CONTENTI ON IS
THAT ANY | NTERPRETATI ON BY THI S COURT OTHER THAN THE ONE
PROPOUNDED WOULD BE ENTRENCHI NG UPON THE POAER OF

LEG SLATURE. ON THE PRI NCI PLES OF | NTERPRETATI ON ON DETAI L
CONSI DERATI ON OF VARI QUS DECI SIONS OF THI S COURT AND COURTS
OF OTHER COUNTRIES, IN S. P. GUPTA & ORS. ETC. ETC. V. UN ON
OF INDIA & ORS. ETC. ETC. (AIR 1982 SC 149), A BENCH OF SEVEN

JUDGES SAI D

"But there is one principle on which
there is conplete unanimty of all the
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courts in the world and this is that
where the words or the |anguage used in
a statute are clear and cloudl ess,

pl ain, sinmple and explicit uncl ouded
and unobscured, intelligible and
pointed so as to admt of no anmbiguity,
vagueness, uncertainty or equivocation
there is absolutely no roomfor
deriving support from external aids.

In such cases, the statute should be
interpreted on the face of the | anguage
itself without adding, subtracting or
omtting words therefrom(para 197).

WHERE, HOWEVER THE WORDS OR
EXPRESSI ONS USED | N THE CONSTI TUTI ONAL
OR STATUTORY PROVI S| ONS ARE SHROUDED I N
MYSTERY, CLOUDED W TH AVBI GUI TY AND ARE
UNCLEAR AND UNI NTELLI Gl BLE SO THAT THE
DOM NANT ‘OBJECT AND SPIRI T OF THE

LEG SLATURE CANNOT BE SPELT OUT FROM
THE LANGUAGE, EXTERNAL AIDS IN THE
NATURE OF PARLI AVENTARY DEBATES,

| MVEDI ATELY PRECEDI NG THE PASSI NG OF
THE STATUTE, THE REPORT OF THE SELECT
COMM TTEES OR | TS CHAl RVAN, THE
STATEMENT OF OBJECTS AND REASONS OF THE
STATUTE, |F ANY, OR ANY STATEMENT MADE
BY THE SPONSOR OF THE STATUTE WHICH | S
I N CLOSE PROXI M TY TO THE ACTUAL

| NTRODUCTI ON OR | NSERTI ON OF THE
STATUTORY PROVI SI ON SO AS TO BECOME, AS
I T WERE, A RESULT OF THE STATEMENT
MADE, CAN BE PRESSED | NTO SERVI CE I'N
ORDER TO ASCERTAI N THE REAL PURPORT,

| NTENT AND WLL OF THE LEG SLATURE TO
MAKE THE CONSTI TUTI ONAL PROVI SI ON
WORKABLE. WE M GHT MAKE | T CLEAR THAT
SUCH Al DS MAY NEI THER BE DECI SI VE NOR
CONCLUSI VE BUT THEY WOULD CERTAI NLY
ASSI ST THE COURTS I N | NTERPRETI NG THE
STATUTE | N ORDER TO DETERM NE THE
AVOWED OBJECT OF THE ACT OR THE

CONSTI TUTI ON AS THE CASE MAY BE. ( PARA
271(2)."

ON THE PRI NCI PLES OF | NTERPRETATI ON, WE HAVE NO
Dl FFI CULTY | N ACCEPTI NG THE CONTENTI ONS OF MR JETHMALAN
BUT THE QUESTION IS ABOUT THE APPLI CABI LI TY THEREOF
There is no doubt that if the words are plain and
sinple and call for only one construction that construction
is to be adopted whatever be its effect. The question in
the present case, however, is can it be said fromthe plain
| anguage of the Act that the power to grant pardon has been
excluded fromthe purview of the Special Court, either
expressly or by necessary inplication by not incorporating
in Section 9 of the Act a provision simlar to Section 8(2)
of the 1952 Act.

There cannot be any controversy that there is no

express provision in the Act excluding therefromthe
applicability of Sections 306 and 307 of the Code. Can it
be said to be so, by necessary inplication is what we have
to determne
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THE CASES ( FERNANDES AND KRI SHNNASWAM NAI DU) RELI ED
UPON BY MR JETHVALANI, I T HAS TO BE BORNE IN M ND, RELATE TO
THE | NTERPRETATI ON OF THE PROVI SI ON RELATI NG TO GRANT OF
PARDON AS THEY EXI STED IN THE CODE OF 1898. TH S COURT,
HOAEVER, | S CONCERNED W TH THE PROVI SIONS I N 1973 CODE
THERE IS A DEPARTURE | N THE LANGUAGE OF THE PROVI SI ONS OF
SECTI ONS 306 TO 308 OF THE CODE ON ONE HAND AND SECTI ONS 337
TO 339A OF 1898 CODE ON THE OTHER. FURTHER THE LEGAL
POSI TI ON HAS UNDERGONE A SUBSTANTI AL CHANGE AFTER THE
DECISION I N THE CASE OF A R ANTULAY WH CH ASPECT WE W LL
ADVERT TO LI TTLE LATER

Let us first examne the Fernandes’s case. At this
stage we nay note sonme of the significant departure in the
rel evant provisions of old Code and the Code. Under the
ol d Code (Section 338), after comitnent, the court to
whi ch comm tnent is nade coul d either tender pardon itself
or order the conmtting Magistrate or the District
Magi strate to-so do. Now under Section 307, there is no

power to 'so order the committing Magistrate. In the old
Code, the Court of Session and that of the Mgistrate had
concurrent jurisdiction to grant pardon seenms evident. In

State of U.P. v. Kailash Nath Agarwal & O's. [(1973) 1 SCC
751] the question for consideration was whether a District
Magi strate is conpetent under Section 337 of the old Code
to exercise power of pardon even after commitnment and the
conferment of the power to grant pardon on the Specia

Judge under Section 338. It was held that Section 338 does
not deprive the District Mgistrate of his power to grant
pardon under Section 337 of the old Code. This Court said
that even after commtnent, a District Magistrate will have
power to grant pardon, though it was necessary to bear in
m nd that the authorities under Sections 337 and 338 have
to exercise jurisdiction in harnmony in order to further the
interest of justice and avoid conflicting orders being
passed. This decision also takes note of other provision
of the old Code which provide for ‘exercise of confernent of
concurrent powers and when the Legislature intended that
the two authorities should not exercise concurrent
jurisdiction on an identical matter, it used appropriate

| anguage to that effect. Now, the facts in brief of
Fernandes’ s case are that grant of pardon to one Jagasia
was opposed by his co-accused, the objection besides others
bei ng that powers of the Special Judge in tendering

condi tional pardon under Section 8(2) of 1952 Act, are
l[imted to application by the prosecution in that behalf
and the Special Judge cannot act suo notu w t hout bei ng
invited by the prosecution to consider the tender of pardon
to one of the accused before him This Court uphol ding the
order of the Hi gh Court dismssing the revision petition of
the co-accused chal l enging the order granting pardon to
Jagasia, noticed that before the H gh Court the prosecution
had supported grant of pardon to him That decision brings
out the width of power under Section 8(2) of the 1952 Act
and the width of the power to direct tender of pardon under
Section 338 of the 1898 Code. It was held that the fiction
in latter part of Section 8(2) providing that pardon sought
under |aw for the purposes of Sections 339 and 339A of the
1898 Code be deemed to have been tendered under Section 338
of that Code is only that the tender of pardon is deened to
be one under Section 338 for purposes of applying Sections
339 and 339A. The whol e of Section 338 is not applicable.
The power to order the committing Magistrate or the
District Magistrate to tender pardon is not available to
the Speci al Judge because the fiction does not cover that
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part of Section 338. After noticing the distinction

bet ween the powers granted under the Code and the powers
under the 1952 Act to tender pardon, it was held that the
conditions for exercise of the power by the Courts under
the 1898 Code are not applicabl e when the Special Judge
exerci ses that power whose powers are not circunscribed by
any condition except one, nanely, that action nust be with
a view to obtaining the evidence of any person supposed to
have been directly or indirectly concerned in or privy to
an offence. The powers under the 1952 Act were held to be
enabl i ng and wi de enough to enable the Special Judge to
tender a pardon to any person who i s supposed to have been
directly or indirectly concerned in or privy to an offence
even when such a person is not arrai gned before the Specia
Court. There was distinction in exercise of the power
under the two provisions which were under consideration
bef ore the Special Court-whichis evident fromthe
fol | owing

"It follows that the powers of the Specia
Judge are not circunscribed by any condition
except one, nanely, that the action must be
with a view to obtaining the evidence of any
person supposed to have been directly or
indirectly concerned in, or privy to an

of fence. The pardon so tendered is also on
condition of his nmaking a full and true

di scl osure of the whole circunstances within
hi s know edge relating to the offence and to
every ot her person concerned, whether as
principal or abettor. The disclosure nust
be conplete as to hinself and as to any

ot her person concerned as principal or
abettor. There is no provision for the
recordi ng of reasons for so doing, noris
the Special Judge required to furnish a copy
to the accused. There is no provision for
recording a prelimnary statenment of the
person.

There can be no doubt that the section
is enabling and its terns are w de enough to
enabl e the Special Judge to tender a pardon
to any person who is supposed to have been
directly or indirectly concerned in, or
privy to an offence. This mnmust necessarily
i nclude a person arraigned before him But
it may be possible to tender pardon to a
person not so arraigned. The power so
conferred can al so be exercised at any tine
after the case is received for trial and
before its conclusion. There is nothing in
the | anguage of the section to show that the
Speci al Judge nust be noved by the
prosecution. He may consider an offer by an
accused as in this case. The action
therefore, was not outside the jurisdiction
of the Special Judge in this case."

It is understandable that if powers w der than the one
contenpl ated by the Code are intended to be conferred, a
provision to that effect will have to be nade. |t does not
follow therefromthat in an altogether different statute,
if no special provision is nade, an inference can be drawn
that even where the powers under the Code and not wi de
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powers were intended to be conferred, save and except where
it is so stated specifically, the effect of om ssion would

be that the Special Court will not have even sinilar power

as are exercised by the ordinary crininal courts under the

Code.

Simlarly, the observations nade in the earlier

reproduced passage in Krishnnaswam Naidu' s case have al so
to be appreciated in the context of what we have sai d above
regardi ng the confernment of wi der power than the Code under
the 1952 Act. It is in this context that the observations
were made in that case to the effect that "This sub-section
was enacted because the Special Judge not being a court to
whi ch a comitnment has been made cannot tender pardon under
the provisions of Section 338 and so this sub-section is

i ntroduced to enabl e the Special Judge to tender a pardon".
These observations-do not nean that if sanme powers as are
in Code are intended to be conferred, that cannot be

achi eved by sub-section (2) of Section 9 of the Act.
Legi sl atureinserted Section 8(2) since w der powers were
to be conferred on the Special Judge under 1952 Act.

THERE IS ALSO ANOTHER ASPECT OF KRI SHNNASWAM NAI DU S
CASE AND THAT IS I N'RELATION TO SECTI ON 167 OF THE CODE. IN
THAT CASE VHI LE NOTI CI NG THAT SECTION 167 OF THE CODE
REQUI RES THAT WHENEVER ANY PERSON | S ARRESTED AND DETAI NED
I N CUSTCDY AND WHEN | T APPEARS THAT THE 1 NVESTI GATI ON CANNOT
BE COMPLETED WTHI N A PERI CD OF 24 HOURS, THE POLI CE OFFI CER
'S REQUI RED TO FORWARD THE ACCUSED TO THE MAG STRATE AND | F
THE MAG STRATE TO WHOM THE ACCUSED | S FORWARDED IS NOT THE
MAG STRATE HAVI NG JURI SDI.CTI ON TO TRY THE CASE, HE MAY
AUTHORI ZE THE DETENTI ON OF THE ACCUSED I'N SUCH CUSTCDY AS HE
THINKS FIT FOR A TERM NOT EXCEEDI NG 15 DAYS ON THE WHOLE
| F HE HAS NO JURI SDI CTI ON TO TRY THE CASE AND | F HE
CONSI DERS THAT THE FURTHER DETENTI ON |'S NECESSARY, HE NAY
ORDER THE ACCUSED TO BE FORWARDED TO ANY MAG STRATE HAVI NG
JURI SDI CTI ON VWHO MAY AUTHORI ZE DETENTI ON OF THE KI ND
PROVI DED BEYOND PERI OD OF 15 DAYS BUT FOR A TOTAL PERI CD NOT
EXCEEDI NG 60 DAYS. THE ACCUSED | N . THAT CASE WERE PRODUCED
BEFORE THE SPECI AL JUDGE WHO HAD THE JURI SDI CTION TO TRY THE
CASE. THE CONTENTI ON WH CH FOUND FAVOUR W TH THE HI GH COURT
WAS THAT THE WORDS ‘ MAG STRATE HAVI NG JURI' SDICTI ON'  CANNOT
APPLY TO A SPECI AL JUDGE HAVI NG JURI SDI CTI ON TO TRY THE
CASE. I T WAS HELD IN THI S CASE THAT NO DOUBT THE WORD
‘' SPECI AL JUDGE' |'S NOT MENTI ONED | N SECTI ON.167 BUT THE
QUESTI ON | S WHETHER THAT WOULD EXCLUDE THE SPECI AL JUDGE
FROM BEI NG A MAG STRATE HAVI NG JURI SDI CTI ON TO TRY THE CASE
ON EXAM NI NG VARI OQUS PROVI SI ONS OF THE CODE | NCLUDI NG
SECTI ON 193 THERECF, | T WAS HELD THAT I N TAKI NG COGNI ZANCE
OF AN OFFENCE W THOUT THE ACCUSED BEI NG COW TTED TO HM HE
'S NOT A SESSI ONS JUDGE FOR SECTION 193 OF THE CODE PROVI DES
THAT NO COURT OF SESSI ONS JUDGE SHALL TAKE COGNI ZANCE FOR
ANY OFFENCE AS A COURT OF ORI G NAL JURI SDI CTI ON UNLESS THE
CASE HAS BEEN COMWM TTED TO I T BY A MAG STRATE UNDER THE CODE
AND STRICTLY HE IS NOT' A SESSI ONS JUDGE FOR NO SESSI ONS
JUDGE CAN TAKE A COGNI ZANCE AS A COURT OF SESSI ON W THOUT
COW TTAL. REFERRI NG TO THE CRI M NAL LAW ( AMENDVENT) ACT
I T WAS HELD THAT THE PROVI SI ONS OF THE CODE ARE NOT EXCLUDED
UNLESS THEY ARE | NCONSI STENT WTH THE CRI M NAL LAW
( AMENDMENT) ACT AND, THUS, READ THERE COULD BE NO DI FFI CULTY
N COM NG TO THE CONCLUSI ON THAT THE CCDE | S APPLI CABLE VWHEN
THERE 1S NO CONFLICT WTH THE PROVI SIONS OF CRI M NAL LAW
(AMENDMENT) ACT. THE COURT SAID THAT "I F A SPECI AL JUDGE
VWHO | S EMPONERED TO TAKE COGNI ZANCE W THOUT COWM TTAL | S NOT
EMPONERED TO EXERCI SE PONERS OF REMANDI NG AN ACCUSED PERSON
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PRODUCED BEFORE H M OR RELEASE HM ON BAIL I T WLL LEAD TO
AN ANOVALQUS SI TUATI ON' (EMPHASI S SUPPLI ED). THE CONTENTI ON
URGED BY MR JETHVALANI THAT AT PRE- COGNI ZANCE STAGE SPECI AL
COURT UNDER THE ACT HAS NO JURI SDI CTI ON CLEARLY RUNS
CONTRARY TO THE AFORESAID DICTUM THE COURT | N THAT CASE
FURTHER VEENT ON TO EXPLAI N THE ANOVALY. | T WAS SAID THAT TO
HOLD THAT A MAG STRATE OTHER THAN A MAG STRATE HAVI NG
JURI SDI CTI ON CANNOT KEEP HI M I N CUSTCDY FOR MORE THAN 15
DAYS AND AFTER THE EXPI RY OF THE PERI OD | F THE MAG STRATE
HAVI NG JURI SDI CTI ON TO TRY THE CASE DOES NOT | NCLUDE THE
SPECI AL JUDGE, | T WOULD MEAN THAT HE WOULD HAVE NO AUTHORI TY
TO EXTEND THE PERI CD OF REMAND OR TO RELEASE HI M ON BAI L
FURTHER | F THE SPECI AL JUDGE IS NOT HELD TO BE A MAG STRATE
HAVI NG JURI SDI CTI ON, A CHARCGE SHEET UNDER SECTI ON 173 CANNOT
BE SUBM TTED TO HHM  REFERRING TO CLAUSE (32) OF SECTION 3
OF THE GENERAL CLAUSES ACT AND SECTION 3 OF THE CCDE, I T WAS
HELD THAT THERE CAN BE NO DI FFI-CULTY | N CONSTRU NG THE

SPECI AL JUDGE AS A MAG STRATE FOR THE PURPOSE OF SECTI ON 167
AND, THUS, REJECTI NG THE CONTENTI ON AND REVERSI NG THE
ARGUMENTS WHI CH WEI GHED W TH-THE HI GH COURT THAT THE WORDS
"MAG STRATE HAVI NG JURI SDI CTI ON'~ CANNCOT APPLY TO A SPECI AL
JUDGE HAVI NG JURI SDI CTI ON TO TRY THE CASE, TH S COURT HELD :

"It is relevant to note that the
General O auses Act Section 3(32)
defines a Magi strate as including every
person exercising all or any of the
powers of a Magi strate under the Code
of Crimnal Procedure for the tine
being in force. Section 3 of the
Crimnal Procedure Code provides that
any reference wi thout any qualifying
words, to a Magistrate, shall be
construed, unless the context otherw se
requires in the manner stated inthe
sub-sections. |f the context otherw se
requires the word ‘ Magi strate’ nay

i ncl ude Magi strates who are not
specified in the Section. Read al ong
with the definition of the Magistrate
in the General C auses Act there can be
no difficulty in construing the Specia
Judge as a Magistrate for the purposes
of Section 167."

MR JETHVALANI , OF COURSE, CONTENDS THAT TO THE
AFORESAI D EXTENT, KRI SHNNASWAM NAI DU S CASE IS NOT
CORRECTLY DECI DED. WE ARE UNABLE TO ACCEPT THE CONTENTI ON
M. Jet hmal ani al so contends that at pre-cogni zance
stage no power of any nature has been conferred on the
Speci al Court under the Act and this, counsel says‘is clear
fromthe [ anguage of Sections 6 and 7 of the Act. It,
however, needs to be noticed that while Section 6 uses the
expression ‘case’ in the context of Special Court taking
cogni zance or trying ‘such cases’ as instituted before it or
transferred to it as provided therein, on the other hand,
Section 7 uses the expression ‘prosecution’ in the context
of institution thereof in respect of any offence referred to
in sub-section (2) of Section 3 of the Act or transfer of
any pending ‘prosecution’. 1In the present context, the
institution of the prosecution as envisaged by Section 7, is
wi der than the taking cognizance of or trying of such cases
as provided in Section 6. It does not appear fromthe
| anguage of Sections 6 and 7 read with Sections 3 and 9 that
at pre-cogni zance stage all steps including those of remand,
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bail are required to be taken before the normal crimna
courts constituted under Section 6 of the Code. It does not
seemthat after the enforcenent of the Act, the |egislature
intended that in relation to the offences under the Act, the
normal crimnal courts should continue to have power at the
stage earlier to taking of cognizance by the Special Court.
Further, admttedly in practice, all such proceedi ngs

i ncludi ng those of remand, bail, production of the accused
at pre-cogni zance stage have al ways been taken before the
Speci al Court and not before crimnal courts constituted
under the Code. It also does not appear that a Magistrate
has a power to grant pardon under Section 306 to alleged

of fenders under the Act at any stage of the proceedings.

MR JETHVALANI DOES NOT DI SPUTE THAT SPECI AL COURT

CONSTI TUTED UNDER THE ACT | S A COURT OF ORI G NAL CRI M NAL
JURI SDI CTI ON ( ANTULAY" S CASE).. MR JETHMALANI, HOWNEVER,

SUBM TS THAT I T | S 'ONLY THAT COURT OF ORI G NAL CRI M NAL

JURI SDI.CTILON ONVWHI CH SPECI AL PONER OF PARDON | S CONFERRED
THAT CAN EXERCI SE SUCH A PONER OR | T CAN BE EXERCI SED BY THE
NORVAL CRI M'NAL COURTS CONSTI'TUTED UNDER SECTION 6 OF THE
CODE AND NO OTHER COURT OF ORI G'NAL CRI M NAL JURI SDI CTI ON.
SUCH A PONER WAS CONFERRED ON-COURT OF ORI G NAL CRI M NAL
JURI SDI CTI ON W TH WH CH THI'S COURT WAS CONCERNED | N
ANTULAY' S CASE AND HAS NOT BEEN CONFERRED ON THE COURT OF
ORI G NAL CRIM NAL JURI SDI CTI ON W TH WHI CH WE ARE CONCERNED,

| S THE CONTENTI ON OF MR JETHVALANI. | T 1S PO NTED OUT THAT
ANTULAY' S CASE DI D NOT HOLD THAT THE SPECI AL COURT WAS A
COURT OF ORI G NAL CRI'M NAL JURI SDI CTI.ON AS PCSTULATED BY THE
CODE. SINCE THE POWAER OF PARDON-1 S NOT | NHERENT | N EVERY
COURT OF CRIM NAL JURI SDI CTI QN, THE OBSERVATI'ON THAT THE
SPECI AL COURT IS A COURT OF ORIG NAL CRI M-NAL JURI SDI CTI ON
DOES NOT CARRY THE CASE OF THE PROSECUTION ANY FURTHER | S
THE SUBM SSI ON OF MR JETHVALANI . REGARDI NG SECTI ON' 307
PRESCRI BI NG THE PONER OF THE COURT, THREE REASONS ARE G VEN
BY THE LEARNED COUNSEL | N SUPPCORT OF THE SUBM SSI ON THAT THE
SAI D PROVI SI ON HAS NOT BEEN EXTENDED TO THE SPECI AL COURT,
NAMELY, (1) NO COVMM TMENT | S MADE TO THE SPECI AL COURT, (2)

| T OPERATES ‘ AFTER COVM TMENT' AND ONLY THEREAFTER THE COURT
W LL HAVE PONER TO GRANT PARDON AND (3) | T DOES NOT CONFER
PONER TO GRANT PARDON DURI NG | NVESTI GATI ON OF THE OFFENCE

I T WAS SUBM TTED THAT | N THESE APPEALS THE PARDON WAS
GRANTED DURI NG | NVESTI GATI ON AS THE ORDER WAS PASSED BY
SPECI AL COURT GRANTI NG PARDON ON 22ND JUNE, 1993 WHEREAS
THE CHARGE SHEET WAS FI LED LATER |.E. ON 24TH JUNE,  1993.

Section 306(4)(a) postul ates that every person

accepting a tender of pardon made under sub-section (1) of
Section 306, shall be exam ned as a witness in the court of
the Magi strate taking cognizance of the offence and in the
subsequent trial, if any. Here, it is pointed out, the
cogni zance cannot be taken by the Magistrate in view of
Sections 6 and 7 of the Act and it can be exclusively taken
by the Special Court and, therefore, this section becones
redundant, is the contention. Likew se, Section 306(5) is

al so i napplicable since there can be neither any conmitta
nor is the Special Court one of the court enunerated in this
sub-section and the effect, according to | earned counsel, is
that Section 306(4) and (5) cannot be conplied by Specia
Court and they stand excluded with a consequence that the
entire Section 306 of the Code would stand excluded fromits
applicability to the Act.

M. Jet hmal ani, however, does not dispute the
applicability of Section 4(2) subject to superiority of the
Act as postulated in Section 13 of the Act but submts that
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the effect of it only is that at pre-cogni zance stage it is
the normal court of crimnal jurisdiction as constituted
under Section 6 which woul d have power and jurisdiction to
deal with matters at pre-cogni zance stage and not the
Special Court. To a query fromthis Court that if it is so,
woul d not such normal court have power under Section 306 of
the Code, to grant pardon, the answer of M.Jethmalani is
that those courts will not have the said powers since the

| egi slature intended to exclude that power fromthe Specia
Court, it would be evident that it also intended to so
exclude normal courts as well. Alternatively, it was

cont ended that assum ng such powers at pre-cogni zance stage
vest with normal courts, it does not nean that Special Court
woul d al so have the power of pardon. There is no anonaly in
grant of power of pardon at the stage of investigation and
enqui ry and deni al of such power at the stage of trial to
the Special Court as it is a question of policy, according
to M. Jethmal ani:

It is not possible to accept that the |egislature could

ever intend to create sucha anomal ous position where a

Magi strate will have power to-grant pardon at pre-cogni zance
stage but after cogni zance the Special Court will not have
that power. It nakes no-sense. It is not possible to
attribute such an absurdity to the legislature. 1t does not
flow fromthe provisions of the Act. For this purpose we
are assuming that at pre-cogni zance stage, all aspects are
required to be dealt with by normal courts al though as dealt
with later, in our view, at that stage too power vests in
Speci al Court.

I N ANY CASE LEARNED COUNSEL CONTENDS, THAT THE COURT

W LL NOT CONSTRUE THE PROVI SIONS OF THE ACT IN A MANNER

VWH CH W LL MAKE SUB- SECTI ONS (4) AND (5) OF THE CODE
REDUNDANT I N I TS APPLI CABI LI TY. TO THE PROVI SI ONS OF THE
SPECI AL LAW NAMELY, THE ACT. " RELYI'NG UPON J. K. COTTON

SPI NNl NG AND WEAVI NG M LLS CO LTD. V. STATE OF U. P. /& ORS
(AR 1961 SC 1170), | T WAS CONTENDED THAT THERE | S A
PRESUMPTI ON THAT THE LEGQ SLATURE | NSERTS EVERY PART OF A
STATUTE FOR A PURPOSE AND THAT EVERY. PART SHOULD HAVE EFFECT
AND SI NCE SUB- SECTI ONS (4) AND (5) OF SECTI ON 306 -WOULD NOT
HAVE EFFECT AS THOSE SUB- SECTI ONS CANNOT BE COVPLIED, I T IS
EVI DENT THAT THE POWNER OF SECTI ON 306 WAS NOT | NTENDED TO BE
CONFERRED ON THE SPECI AL COURT BY THE LEG SLATURE WHEN THAT
COURT W TH EXCLUSI VE POAER OF COGNI ZANCE CANNOT COWVPLY W TH
SECTI ON 306 OF THE CODE. THE LATER PART OF SUBM SSI ON DOES
NOT' FOLLOW FROM J. K. COTTON SPI NNl NG AND WEAVI NG M'LLS CASE
EVEN THE EARLI ER PART OF THE SUBM SSI ON DOES NOT' LEAD TO THE
CONCLUSI ON THAT PONER OF PARDON WAS | NTENDED TO BE EXCLUDED.
THE RELI ANCE UPON THE DECI SI ON | N THE CELEBRATED CASE OF
WLLIE (WLLIAM SLANEY V. STATE OF MADHYA PRADESH (Al R 1956
SC 116) (PARA 100) LAYING DOMN THAT EVERY PROVI SI ON'CF THE
CODE OF CRIM NAL PROCEDURE |'S MEANT TO BE OBEYED | S ALSO OF
NO HELP FOR RESOLVI NG THE | SSUE | N THESE APPEALS.

To our mind, the Special Court has all the powers of a
Court of Session and/or Magi strate, as the case may be,
after the prosecution is instituted or transferred before
that Court. The width of the power of the Special Court
wi Il be same whether trying such cases as are instituted
before it or transferred to it. The use of different words
in Sections 6 and 7 of the Act as already noticed earlier

al so show that the words in Section 7 that the prosecution
for any offence shall be instituted only in Special Court
deserve a liberal and wi der construction. They confer on
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the Special Court all powers of the Magistrate including the
one at the stage of investigation or enquiry. Here, the
institution of the prosecution neans taking any steps in
respect thereof before the Special Court. The schenme of the
Act nowhere contenplates that it was intended that steps at
pre-cogni zance stage shall be taken before a court other
than a Special Court. W nmay note an illustration given by
M. Salve referring to Section 157 of the Code. Learned
counsel submitted that the report under that Section is
required to be sent to a Magistrate enmpowered to take

cogni zance of offence. |In relation to offence under the
Act, the Magistrate has no power to take cognizance. That
power is exclusively with the Special Court and thus report

under Section 157 of the Code will have to be sent to the
Speci al Court though section requires it to be sent to the
Magi strate. It is clear that for the expression

‘Magi strate’ in Section 157, so far as the Act is concerned,
it is required to be read as ‘ Special Court’ and |likew se in

respect of other provisions of the Code. |If the expression
‘ Special ‘Court’ is read for the expression ‘Magistrate’,
everything will fall in line. This harnonious construction

of the provisions of the Act and the Code makes the Act
work. That is what is required by principles of statutory
interpretation. Section9(1) of the Act provides that the
Special Court in the trial of such cases follow the
procedure prescribed by the Code for the trial of warrant
cases before the Magistrate. The expression ‘trial’ is not
defined in the Act or the Code. For the purpose of the Act,
it has a wider connotation and al'so includes in it the pre-
trial stage as well. Section 9(2) makes the Special Court,
a Court of Session by a fiction by providing that the
Speci al Court shall be deenmed to be a Court of Session and
shal |l have all the powers of a Court of Session. In case,
the Special Court is held not to have the dual capacity and
powers both of the Magistrate and the Court of Session
dependi ng upon the stage of the case, there will be a
conplete hiatus. It is also to be kept in view that the
Speci al Court under the Act conprises of a Hi gh Court Judge
and it is a court of exclusive jurisdiction in respect of

any offence as provided in Section 3(2) whichwll include
of fences under Indian Penal Code, Prevention of Corruption
Act and other penal laws. It is only in the event of

i nconsi stency that the provisions of the Act would prevai

as provided in Section 13 thereof. Any other interpretation
will nake the provision of the Act unworkable which coul d
not be the intention of the Legislature. Section 9(2) does
not excl ude Sections 306 to 308 of the Code fromthe purview
of the Act. This section rather provides that the

provi sions of the Code shall apply to the proceedi ngs before
the Special Court. The inconsistency seens to be only

i mginary. There is nothing in the Act to show that
Sections 306 to 308 were intended to be excluded fromthe
purvi ew of the Act.

Rel i ance has been placed by the | earned Solicitor

CGeneral on AR Antulay’'s case. That case holds that in
contra-distinction to the Sessions Court, the Court of
Speci al Judge to be a court of original crimna
jurisdiction and wherever the expression ‘Magistrate’
occurs, the expression ‘Special Judge is required to be
read and the provisions of Sections 238 to 250 of the Code
stood incorporated in 1952 Act by application of the
doctrine of ‘Legislation by incorporation’

After the pronouncenent of a Constitution Bench
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decision in Antulay’'s case, there can now be no doubt that
the Special Court under the Act will enjoy all powers which
a court of original crimnal jurisdiction enjoys whether of
a Magistrate or a Court of Session, save and except the one
specifically denied. The passage from Antul ay’ s case

rel evant for the present purposes reads thus :

"It is, however, necessary to decide with
preci sion and accuracy the position of a
Speci al Judge and the Court over which he
presides styled as the Court of a Specia
Judge because unendi ng confusi ons have
arisen by either assimlating himwith a
Magi strate or with a Sessions Court. The
Prevention of Corruption Act, 1947 was
enacted for nore effective prevention of

bri bery and corruption. ~Years rolled by and
experi ence gathered showed that unless a
special forumfor the trial of such offences
as enunerated in the 1947 Act is created,
the object underlying the 1947 Act woul d
remain a distant dream ~Thisled to the
enactment of the Criminal Law accompanyi ng
the Bill refers to the recomendati ons of
the Conmittee chaired by Dr. Bakshi Tek
Chand appointed to review the working of the
Speci al Police Establishnment and to nake
recomendati ons for inprovenment of 1aws
relating to bribery and corruption.” To take
the cases of corruption out of the maze of
cases handl ed by Magi strates, it was deci ded
to set up special courts. Section 6
conferred power on the State Governnent to
appoi nt as many Speci al Judges as may be
necessary with power to try the offences set
out in clauses (a) and (b). Nowif at this
state a reference is made to Section 6 of
the Code of Crininal Procedure which

provi des for constitution of crimnal

courts, it would becone clear that a new
court with a new designation was bei ng set
up and that it has to be under the

adm ni strative and judicial superintendence
of the H gh Court. As already pointed out,
there were four types of criminal courts
functioning under the High Court. To this
list was added the court of a Special Judge.
Now when a new court which is indisputably a
crimnal court because it was not even

whi spered that the Court of Special Judge is
not a crimnal court, is set up, to nake it
ef fective and functionally oriented, it
becomes necessary to prescribe its powers,
procedure, status and all ancillary
provisions. Wile setting up a court of a
Speci al Judge keeping in view the fact that
the high dignitaries in public life are
likely to be tried by such a court, the
qualification prescribed was that the person
to be appointed as a Special Judge has to be
ei ther a Sessions Judge, Additional Sessions
Judge or Assistant Sessions Judge. These
three dignitaries are above the | evel of a
Magi strate. After prescribing the
qualification, the Legislature proceeded to
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confer power upon a Special Judge to take
cogni zance of offences for the trial of

whi ch a Special court with exclusive
jurisdiction was being set up. |If a Specia
Judge has to take cogni zance of offences,

i pso facto the procedure for trial of such
of fences has to be prescribed. Now the Code
prescribes different procedures for trial of
cases by different courts. Procedure for
trial of a case before a Court of Sessions
is set out in Chapter XVIII; trial of
warrant cases by Magistrates is set out in
Chapter XI X and the provisions therein

i ncluded catered to both the types of cases
com ng before the Magistrate, nanely, upon
police report or otherw se-than on a police
report. Chapter XX prescribes the procedure
for trial of sunmpbns cases by Magi strates
and Chapter XXI prescribes the procedure for
sunmmary trial. Now that a new crimnal

court was being set up, the Legislature took
the first step of providing its conparative
position in the hierarchy of courts under
Section 6 Cr.P.C. by bringing it on |eve
nore or | ess conparable to the Court of
Sessions, but in order to avoid any
confusion arising out of conparison by
level, it was nmade explicit in Section 8(1)
itself that it is not a Court of Sessions
because it can take cogni zance of offences
wi t hout commitnent as contenplated by
Section 193 Cr.P.C. Undoubtedly in Section
8(3) it was clearly laid down that subject
to the provisions of sub-sections (1) and
(2) of Section 8, the Court of Special Judge
shal |l be deened to be a Court of Session
trying cases without jury or wi thout the aid
of assessors. In contra-distinction to the
Sessions Court this new court was to be a
court of original jurisdiction. The
Legi sl ature then proceeded to specify which
out of the various procedures set out in the
Code, this new court shall follow for trial
of offences before it. Section 8(1)
specifically says that a Special Judge in
trial of offences before himshall follow
the procedure prescribed in the Code of
Crimnal Procedure for trial of warrant
cases by Magistrates. The provisions for
trial of warrant cases by the Magistrate are
to be found in Chapter XXl of 1898 Code. A
gl ance through the provisions will show that
the provisions therein included catered to
both the situations, nanely, trial of a case
initiated upon police report (Sec.251A) and
trial of cases instituted otherw se than on
police report (Sec. 252 to 257). |If a
Speci al Judge is enjoined with a duty to try
cases according to the procedure prescribed
in foregoing provisions he will have to
first decide whether the case was instituted
upon a police report or otherw se than on
police report and follow the procedure in
the relevant group of sections. Each of the
Secs. 251A to 257 of 1898 Code which are in
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pari materia with Secs. 238 to 250 of 1973
Code refers to what the Magi strate shoul d
do. Does the Special Judge, therefore,
becone a Magistrate? This is the fallacy of
the whol e approach. In fact, in order to
give full effect to Section 8(1), the only
thing to do is to read Special Judge in
Sections 238 to 250 wherever the expression
‘Magi strate’ occurs. This is what is called
| egi sl ation by incorporation. Simlarly,
where the question of taking cognizance
arises, it is futile to go in search of the
fact whether for purposes of Section 190

whi ch conferred power on the Magistrate to

t ake cogni zance of the offence, Specia

Judge is a Magistrate? What is to be done
is that one has to read the expression

‘ Speci al Judge’ in place of Magistrate, and
the whol e 'thi ng becones crystal clear. The
Legi sl ature wherever it found the grey area
clarified it by making specific provision
such as the one in sub-section (2) of
Section 8 and to | eave no one in doubt
further provided in sub-section (3) that" al
the provisions of the Code of Crim nal
Procedure shall so far as they are not

i nconsistent with the Act apply to the
proceedi ngs before a Special Judge.” At the
time when the 1952 Act was enacted what was
in operation was the Code of Crim nal
Procedure, 1898. It did not envisage any
Court of a Special Judge and the Legislature
never wanted to draw up an exhaustive Code
of Procedure for this new crininal court

whi ch was being set up. Therefore, it
conferred power (taking cognizance of

of fences), prescribed procedure (trial of
warrant cases by a Magistrate), indicated
authority to tender pardon (Section 338) and
then after declaring its status as
conparable to a Court of Session proceeded
to prescribe that all provisions of the Code
of Crimnal Procedure will apply in so far
as they are not inconsistent with the

provi sions of the 1952 Act. The net outcone
of this position is that a new court of
original jurisdiction was set up and
whenever a question arose as to what are its
powers in respect of specific questions
brought before it as court of origina
crimnal jurisdiction, it had to refer to
the Code of Crimnal Procedure undaunted by
any designation claptrap. When taking

cogni zance, a Court of Special Judge enjoyed
the powers under Section 190. When trying
cases, it is obligatory to follow the
procedure for trial of warrant cases by a
Magi strate though as and by way of status it
was equated with a Court of Session. The
entire argunment inviting us to specifically
deci de whether a court of a Special Judge
for a certain purpose is a Court of

Magi strate or a Court of Session revolves
round a ni staken belief that a Special Judge
has to be one or the other, and must fit in
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the slot of a Magistrate or a Court of
Session. Such an approach woul d strangul ate
the functioning of the court and nust be
eschewed. Shorn of all enbellishnment, the
court of a Special Judge is a court of
original crimmnal jurisdiction. As a court
of original crimnal jurisdiction in order
to nake it functionally oriented sonme powers
were conferred by the statute setting up the
court. Except those specifically conferred
and specifically denied, it has to function
as a court of original crimnal jurisdiction
not bei ng hi de bound by the term nol ogi ca
status description of Magistrate or a Court
of Session. Under the Code, it will enjoy
all powers which a court of origina

crimnal jurisdiction enjoys save and except
the ones specifically denied."”

The Code has been incorporated in the Act by
application of the doctrine of |egislation by
i ncorporation. The power to grant pardon has not been
deni ed expressly or ‘by necessary inplication. As earlier
stated after decision in the case of A R Antulay, it was
not necessary to make specific provision in the Act
conferring power on the Special Court to grant pardon at
trial or pre-trial stage. The Special Court is a court of
original crimnal jurisdiction and has all the powers of
such a court under the Code including those of Sections 306
to 308 of the Code, the sane not having been excluded
specifically or otherw se.

There is no provision in the Act which negates the
power of the Special Court to grant pardon. The Specia
Court has power to grant pardon at any stage of the
proceedi ngs. The power under Section 307 cannot be denied
nerely because no comitnment of the case is nade to the
Special Court. Learned Solicitor General, in our view,
rightly contends that the other statutes are only an
external aid to the interpretation and to rely upon the
om ssion of a provision which is contained in another
different enactnent, it has to be shown that two acts are
simlar which is not the position here. The schene of two
acts is substantially different as has been earlier noticed
by us. It is also evident from Fernandes’s case as well.

As noticed, the provisions of Sections 6 and 7 of the
Speci al Courts Act confer nmuch w der power. Ever yt hing
after institution of the prosecution is required to be done
by the Special Court. There is nothing in those provisions
or in Section 9 to warrant exclusion of Sections 306 to 308
of the Code fromthe purview of the Act. Reference may
al so be made to Section 4(2) of the Code which stipul ates
that the investigation, inquiry and trial of all offences
under any other |aw than the Indian Penal Code shall also
be dealt with according to the provisions of the Code but
subj ect to any enactment for the tine being in force
regul ati ng the manner or place of investigating, enquiring
into, trying or otherw se dealing with such offences.
M. Salve also relies upon the decision in the case of
Directorate of Enforcement v. Deepak Mahajan & Anr.[(1994)
1 SCR 445]. In that case, one of the question that came up
for considerati on was whether the jurisdiction of the
Magi strate to authorize detention of an arrestee produced
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before himeither in judicial custody or otherw se under
Section 167(2) of the Code is conpletely excluded or ousted
by the absence of any specific provision in the FERA or the
Custonms Act enmpowering the Magistrate to ‘authorise the
detention’ of the arrestee under the Code. After surveying
the relevant statutory provisions and various judgnents
including that of Antulay’s case this Court summed up that
Section (4) of the Code is conprehensive and Section 5 is
not in derogation of Section 4(2) and it only relates to
the extent of application of the Code in the matter of
territorial and other jurisdiction but does not nullify the
effect of Section 4(2). It was held that the provisions of
the Code would be applicable to the extent in the absence
of any contrary provision in the Special Act or any specia
provi sion excluding thejurisdiction or applicability of

t he Code.

In the present case, we are unable to find either any

i nconsi stency or any provision which may indicate expressly
or by necessary inplication the exclusion of the provision
of the Code enpowering grant of pardon.

The fact that there is no conmitnment to the Specia

Court only shows that section will apply to the extent
appl i cabl e but that ‘does not |ead to exclusion of the power
of the Special Court to grant pardon. Section 6 does away
with the procedure of conmitnment of a case to the Sessions
Court. It is the Special Court whichis to take cogni zance
of the cases instituted before it or transferred to it.

Anot her deviation is provided in-Section 7 which stipulates
that any prosecution of any offence relatingto
transactions in securities shall be instituted only in
Special Court. Provisions of the Code not inconsistent
with the Act shall apply to the proceedi ngs before the
Speci al Court (Section 9{2}).

The power to tender pardon i's not controlled by sub-
sections (4) or (5) of Section 306. These sub-sections
deal with the matters pertaining to post-pardon stage.
These provisions only show that where there is no
comm tment, sub-section (5) of Section 306 will not apply.
But this does not take away the power of pardon as provided
in sub-section (1) of Section 306. It only neans that
these provisions will apply to the extent applicable.

Ref erence nmay al so be nmade to a decision of Calcutta

H gh Court strenuously relied upon by M. Salve. " In

Hari har Sinha & Ors. v. Enperor [AIR 1936 Calcutta 356] a
Ful | Bench of Calcutta H gh Court was faced with a question
whet her a Speci al Magi strate appoi nted under Section 24 of
the Bengal Suppression of Terrorist Qutrages Act, Xl I of
1932 had power to tender a pardon under Section 337 of 1898
Code or otherwi se. The facts of the said case rel evant for
the present purposes were that the Special Magistrate
therein tendered a conditional pardon to one of the accused
under Section 337; that accused was taken out of the dock,
put into the witness box and he gave evidence in the tria
bef ore the Special Magistrate. The contention urged on
behal f of the appellants before the H gh Court was that the
Speci al Magistrate on grant of pardon by virtue of sub-
section 2(a) which provided that in every case, where a
person has accepted a tender of pardon and has been

exam ned under sub-section (2), the Magistrate before whom
the proceedings are pending shall, if he is satisfied that
there are reasonabl e grounds for believing that the accused
is guilty of an offence, commt himfor trial to the Court
of Session or High Court, as the case may be. 1In the Code,
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simlar provisions are in sub-section (5) of Section 306.
Before Full Bench, the contentions that are rel evant for
our purposes which were urged were two. One - that the
Speci al Magi strate had no power to tender a conditiona
pardon under Section 337 to Gouranga because the duty of
the Special Magistrate was to try Gouranga and not to
pardon him The contention was not accepted. It was
observed that the Special Magistrate was charged with the
duty of trying the appellants with Nalini and Gouranga.
Nal i ni had been earlier discharged under sub-section (a) of
Section 494 but thereupon he went into box and gave

evi dence; the public prosecutor was of the opinion that
Nalini had not told all he knew and was hostile to the
prosecution and, thus, applied to the District Mgistrate
to have himreconmitted to take his trial along with the
accused whi ch was ordered and thereafter Gouranga was
tendered conditional pardon and exam ned as a witness. The
Court held that it is not infrequently happens in a tria
that the only way in which justice can be done is through
one of the accused giving evidence on behalf of the Crown,
and if this evidence is given according to law, there is
nothing wong in it though as the evidence of an acconplice
it is open to suspicion and that Section 337 provides the
terms on and the nmachinery by which the pardon, for the

pur pose of giving evidence, can be granted by the

Magi strate, and the Magistrate was acting within his powers
in granting the conditional pardon

The second contention which in fact'is nore rel evant

for the present purpose was that the Special Magistrate
havi ng tendered a conditional pardon to Gouranga was bound,
under sub-section (2-A), to commt the other accused for
trial to the Court of Session or the Hi gh Court but as he
was directed to try the accused hi nsel f and, therefore,
could not commit themto the Sessions or the Hi gh Court,
the whol e of the provisions of Section 337 are nugatory in
this case, fromwhich it follows that if he is to try the
accused, he cannot pardon any one of them under Section
337. The contention was held not to be sound and for that
basi s, the provision of Section 26(2) of the aforesaid 1932
Act in question was referred to. The said provision

provi ded that the provisions of the Code so far as they are
not inconsistent with the Chapter (i.e. Chapter 2), shal
apply to the proceedi ngs of a Special Mgistrate and
Section 34 of the said Act provided that the provisions of
the Criminal Procedure Code in so far as they may be
appl i cabl e and insofar as they are not inconsistent wth
the provisions of this Chapter (i.e. Chapter 2), shal

apply to all matters connected with, arising fromor
consequent upon a trial by Special Mgistrates. 1t was
concl uded fromthese provisions that a Magi strate may,
acting under Section 337(1) tender a conditional pardon and
under Section 337(2) exam ne the pardoned man as a witness
in his court, but nust, acting under the Bengal Suppression
of Terrorist Qutrages Act, 1932, try the accused hinself

i nstead of conmitting himfor trial to the Court of Session
or the H gh Court as Section 337(2-A) of the Code provides.
Ref erence was nmade by the Full Bench to an earlier decision
of the Calcutta H gh Court reported in Abdul Majid v.
Enperor [60 Cal. 652] wherein a Special Magistrate tried
certain prisoners under the provisions of Ordinance 2 of
1932. Sections 37(1), 37(2) and 52 of the Odinance as
reproduced in that decision read as under

"37(1) In the trial of any case under this
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Ordi nance a Special Mgistrate shall follow
the procedure laid down in sub-section (1)
of Section 32 for the trial of cases by a
Speci al Judge.

37(2) In matters not comng within the scope
of sub-section (1), the provisions of the
Code in so far as they are not inconsistent
with this Odinance shall apply to the
proceedi ngs of a Special Magistrate; and for
the purposes of the said provisions, the
Speci al Magistrate shall be deened to be a
Magi strate of the first class.

52. The provisions of the Code and of any
other law for the time being in force, in so
far as they may be applicable and in so far
as they are not inconsistent with the

provi sions of this Odinance, shall apply to
all matters connected with, arising from or
consequent upon a trial by special crimna
Courts constituted under this Odinance.”

The Full Bench noticed that the afterquoted provisions

are respectively essentially the sane as Sections 26 and 34
of the Bengal Suppression of Terrorist Qutrages Act, 1932.
In Abdul Majid s case one of the accused who was granted
condi tional pardon under Section 337 by the Specia

Magi strate proceeded to give evidence agai nst his co-
accused before the Special ©Mgistrate who dealt with the
case and sentenced the prisoners. It was objected on appea
that the Special Magistrate had no power to tender a
condi ti onal pardon and afterwards di spose of the case

hi nsel f, instead of sending it to the Sessions Court or the
H gh Court. The appeal fromthe conviction was di sm ssed.
The observations of the Chief Justice Rankin fromthat

deci sion which was cited with approval by the Full Bench
are to the follow ng effect

"It is right to notice the contention that
was put forward to the effect that the
proceedi ngs before the Special Mgistrate
were bad. It is said that his having
tendered pardon to the approver, sub-section
2-A, S.337, Criminal P.C, made it
obligatory upon himto conmt the accused
for trial to the Court of Session. It is
not disputed that, under the O dinance (2 of
1932), he certainly could not commt the
accused for trial to any Court of Session
When we | ook at the Ordinance, we find that
there is an express provision that the

provi sions of the Code are to apply in the
case of Special Magistrates so far as they
are not inconsistent with the Ordi nance, and
simlar phrasing is used nore elaborately in
S.52 and al so in connection with Sessions
Judges in S.32. It rmakes no difference
what ever, so far as | can see, whether the
Magi strate tendering the pardon had been the
District Magi strate and not the Magi strates
trying the case. The provisions of sub-
s.(2-A) woul d apply equally, whoever had
been the Magi strate tendering the pardon,
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and it is quite clear that the Specia

Magi strate is the Magistrate who, under the
Ordinance, is to try the case. Unless,
therefore, we were to hold that no approver
coul d ever give evidence before a Specia
Magi strate, the appellants woul d not succeed
in maki ng the argunent | ogical. But it is
quite clear that, in so far as the O dinance
is inconsistent with sub-s.(2-A), the

Ordi nance prevails and there is no ground
for supposing that it is inpossible for the
Speci al Magistrate to hear the evidence.”

The Full Bench accordingly held that the Specia
Magi strate could try the case hinself even after grant of
pardon and it does not followthat the absence of power to
conmmit the accusedto the Court-of Session or the High
Court would show that the Special Mgistrate has no power
to tender 'pardon. The position here also is al nost
identical. ~To the extent the provisions of sub-sections
(4) and (5) of Section 306 cannot be followed by the
Special Court, they are not required to be followed. As
al ready held these sub-sections do not control the power to
grant pardon. Under these circunmstances, M. Jethnal an
contended that the/mnority opinion expressed by Mikherji,
J. in the Full Bench /decision |ays down the |aw correctly.
For the reasons already indicated, we do not agree. The
majority decision of the Full Bench, with which we are in
agreement, is alnost a conplete answer to the subm ssions

of M. Jethmalani. |t has held the field for nore than
half a century. It seens evident that the power to tender
pardon stands al one and others are matter of procedure. |If

in such situation, the natters of procedure are not
applicable, it would not negate the power to grant pardon

I nsof ar as procedural matters are concerned, it would only
mean that the same apply to the extent applicable. W are,
therefore, unable to accept the contention that there was
any inplied repeal. It is also not possible to accept that
it was intended by necessary inplication that the Specia
Court under the Act shall not have the power to grant
pardon. Al powers of Sections 306 to 308 to the extent
appl i cabl e and can be conplied are avail able to the Specia
Court under the Act. The provision of the Act and the Code
can stand together. There is no inconsistency. The two
statutory provisions can harnoni ously operate w thout
causi ng any confusion or resulting in absurd consequences
and the schene of Code can, without any difficulty, fit in
the schene of the Act. 1In the end, we may al so note that
jurisdiction to try a case is conferred on the Specia

Court not by conmittal but by the statute which has
established that court.

Qur conclusion, therefore, is that the Specia
Court established wunder the Act is a court of
exclusive jurisdiction. Sections 6 and 7 confer on
that court wide powers. It is a court of origina
crimnal jurisdiction and has all the powers of such
a court under the Code including those of Sections 306 to
308.

For the foregoing reasons, we are of the
opinion that the learned Special Court rightly
rejected the application of the appellants for
revocati on of the order of pardon. The appeals are
accordingly disnmssed. The intervention applications are
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al so di sm ssed

................................................ J.
[ S. P. Bharucha]

................................................ J.
[ Y. K Sabharwal ]

................................................ J.

[Brijesh Kumar]

Septenber 6, 2001




