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1989 AI'R 1326 1989 SCR (2) 131
1989 SCC Supl. (1) 640 JT 1989 (2) 4

1989 SCALE (1) 728

AT Wealth Tax Act, 1957--d. (b) of Proviso to Sub-s. (
Y of s. 25--Wien an appeal against an order of the Appella
e Assi stant Conmi ssi oner by either party is pending before t
e Appel late Tribunal, a revision application to the Conm
> si oner agai nst the same order is not conpetent.
HEADNOTE

Sub-s. (1) of s. 25 of the Walth Tax Act, 1957 inves
b ing the Conmissioner wth the power to revise an  ord
° passed by any authority subordinate to himstipulates inc
B (b) of the proviso thereto that the power of revision sha
. not extend to an order which is the subject of an appe
: before the Appellate Assistant Commi ssioner or the Appella
e Tri bunal

The respondent, a share-holder in a conpany, adopte
@ for the purpose of assessment under the Act, | valuation
° shares at their breakup values with paid up capital a
nd reserves which was rejected by the Wealth Tax O ficer w
e estimated their value on the basis of capitalisation
° profits for the assessnment year 1960-61 and on the basis
°f the break-up value with certain nodifications for the a
s-

sessnent years 1958-59 and 1959-60. The respondent’s appea
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were partly allowed by the Appellate Assistant Conmi ssion

° against which the Conmi ssioner of Walth Tax preferr
- appeals to the Appellate Tribunal. The Appellate Tribun
: di sm ssed the appeals. During the pendency of the appea
o before the Tribunal, the respondent preferred revis
o applications to the Comn ssioner of Walth Tax and contend
- that the valuation of the shares adopted by the Appella
e Assi stant Conmmi'ssi oner was unreasonable and excessive a
nd should be duly  nodified. The Conm ssioner rejected t
he applications on the ground that they were inconpetent
" view of «c¢l. (b) of the proviso to sub-s. (1) of s. 2
> Agai nst that ~ order the respondent filed a wit petiti
o which was allowed by a Single Judge of the Hi gh court ho
& ing that the revision applications were conpetent since t
e aforesaid provision would not operate as a bar agai nst
o assessee in a case where the appeal before the Appella
e Tribunal is filed by the Revenue. An appeal " filed again
o his order was

132

di sm ssed by a Division Bench of the Hi gh Court.

Al'l owi ng the appeal

HELD: Where an appeal is filed before 'the Appella

‘e Tri bunal against an order of the Appellate Assistant Conm
> sioner, the impugned order nerges in the order of the Appe
. ate Tribunal when the appeal is disposed of on nerits.
' meanwhil e a revision application has been filed before t
e Conmi ssi oner agai nst the sane order of the Appellate Assis
b ant Commissioner, it will not be open to the Conm ssioner
' pass any order in revision against the order of the  /Appe
. |ate Assistant Conmissioner as the latter will have nerg
- with the order of the Appellate Tribunal. It is immteri
: that the appeal and the revision application have not be
o filed by the same party. This would be plainly so as in t
:e present case, the subject matter of the appeal before t
e

Appellate Tribunal is the same as that of the revis
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application before the Conm ssioner. [135B-D
In this case the H gh Court omtted to consider that t

e appeal s filed before the Tri bunal had been di sposed of, a
e the inpugned order of the Appellate Assistant Conmi ssion
° had merged in the order of the Appellate Tribunal render
" the revision applications infructuous. Wat the responde
" should have done was to file her own appeals before t
e Appel late Tribunal. It nust be noted that the Appella
e Tribunal is a superior body to the Conmi ssioner, as is cle
o fromsub-s. (1) of s. 26 which provides that an appeal sha
. [ie tothe Appellate Tribunal froman order under sub-s. (
? of s. 25 of the Comm ssioner. There would have been
" difficulty in the Appellate Tribunal considering the appea
o of both parties and passing suitable orders in regard to t
e val uati on of the shares. [135F-G 136A-B]
JUDGVENT:
ClVIL APPELLATE JURI SDICTI ON:” Givil Appeal Nos. 88 to
- to 1974.
From the Judgnent and Order dated 10.1. 1973 of t
e Bonbay Hi gh Court in Appeal Nos. 102 to 107 of 1966.
Dr. V. Gauri Shankar and Ms. A. Subhashini for the  Appe
- | ant s.
Neno for the Respondents.
The Judgrment of the Court was delivered by
e PATHAK, CJ. These appeals by special leave raise t
e question whether the Hi gh Court is right in holding that t
e proviso to sub-s. (1) of s. 25 of the Walth Tax Act cann
! be i nvoked by the Revenue on the facts of this case.
The respondent is assessed in the status of an individ
" al under the Wealth Tax Act, 1957, and these appeals rela
e to the assessnment years 1958-59, 1959-60, and 1960-61 f
o whi ch the correspondi ng val uati on dates are 31 March, 195
> 31 March, 1959 and 31 March, 1960 respectively.
The respondent is a share hol der in Wal chand and Conpa
ny

Private Limted. On each of the three valuation dates s
he




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 4 of 8

held 140 shares in the Conpany. For the purpose of asses

> nment under the Wealth Tax Act, the respondent adopted t
he val uation of the shares at their break-up values with pa
- up capital and reserves as there was no market quotation f
o those shares. Wen nmaki ng the assessnent Orders for each
° the three assessnent years, the Wealth Tax O ficer reject
- the wvaluation of the shares as clainmed by the responden
b and estimated their value on the basis of capitalisation
° profits at six per cent for the assessment year 1960-61 a
e on the basi's of the break-up value with certain nodific
v tions ~for the assessnment years 1958-59 and 1959-60. T
e respondent appeal ed to the Appellate Assistant Conmmi ssion
° of Walth/ Tax, and the Appellate Assistant Conmi ssion
ér determi ned the value of the shares on the basis of capita
- sation of the investment incone at six per cent and oth
° income at twelve and half per cent. Heallowed the appea
o of the respondent in part by separate orders dated 10 Nove
" ber, 1961. The Conmm ssioner of Walth Tax preferred appea
s to the Appellate Tribunal ‘on the question relating to valu
a— tion of the shares.

The Appellate Tribunal passed a consolidated order
o 23 July, 1963, dismssing the appeals for the three asses
> nent years. It observed that the valuation of the shares
° the conpany on the rel evant val uation dates deternmn ned
> two valuers on arbitration in the case of another assess
= shoul d be taken as the valuation in the case of the assess
= al so. The value of the shares, the Appellate Tribunal ' sa
¢ wor ked out to an ampunt nuch | ess than the val uation dete
" m ned by the Appellate Assistant Conm ssioner, and ther
~ fore, the question of enhancing the value determ ned by t
e Appel |l ate Assistant Commi ssioner did not arise. The Appe
L_ late Tribunal did not reduce the values determined by t

e

Appel |l ate Assistant Conmissioner as no appeals had be
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filed by the respondent. Meanwhile, however, during the
;gﬁdency of the appeals before the Appellate Tribunal, t
respondent preferred revision applications on 29 June, 19
under subsection (1) of section 25 to the Comm ssioner
Wealth Tax in respect of the aforesaid assessnent years a
contended that the valuation of the shares adopted by t
Appel | ate Assi stant Conmm ssioner was unreasonabl e and exce
sive and should be duly nodified. The Conm ssi oner made
order dated 12 August, 1964 rejecting the revision applic
tions - on the ground that they were inconpetent in view
cl. (b) of the proviso to sub-s. (1) of s. 25 of the Ac
Agai nst that order the respondent filed a wit petition
the Hi gh Court of Bonbay and contended that the Conmi ssion
had erred in dismssing the revision-applications as inco
petent. On 10-11 Cctober, 1966 a | earned Single Judge of t
H gh Court allowed the wit petition holding the revis
applications to be conpetent, and accordingly directed t
Conmi ssioner to entertain and di spose of the revision app
cations in accordance with |aw. The Conm ssi'oner appeal ed
a Division Bench of the High Court and the appeal was d

m ssed on 10 January, 1973.
The relevant provisions of s. 25 of the Wealth Tax A

read as foll ows:
"Powers of Commi ssioner to revise  orders of subordina

aut horities.--The Conmi ssioner may either of his own noti
or on application made by an assessee in this behalf, ca
for the record of any proceedi ng under this Act in which

order has been passed by any authority subordinate to hi
and may nmeke such inquiry, or cause such inquiry to be nmad
and, subject to the provisions of this Act, pass such ord
thereon, not being an order prejudicial to the assessee,

t he Conmm ssioner thinks fit;
Provi ded that the Commi ssioner shall not revise a

order under this sub-section in any case--
(a) where an appeal against the order lies to t
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he
Appel | ate Assi stant Commi ssioner or to the Appellate Trib

" nal, the time within which such appeal can be nmade has n
! expired or in the case of an appeal to the Appellate Trib
" nal the assessee has not waived his right of appeal

(b) where the order is the subject of an appe
: bef ore the Appell ate Assistant Comni ssioner or the Appella
e Tri bunal
135

. The Hi gh Court has taken the view that cl, (b) of the prov
- so to sub-s. (1) of s. 25 of the Act operates as a bar to

: revi sion application by an assessee before the Comm ssion
° only where the assessee has also filed an appeal before t
e Appel l ate Tribuanl: According to the H gh Court, the b
o does not cone into operation agai nst an assessee where t
e appeal before the Appellate Tribunal- has been filed by t
e Revenue..It « seems to us that the viewtaken by the H
on Court cannot be sustained. Where an appeal is filed befo
e the Appellate Tribunal against an order of the Appella
‘e Assi stant Conmi ssioner, the inmpugned order nerges in t
e order of the Appellate Tribunal when the appeal is dispos
- of on nerits. If meanwhile a revision application has be
o filed before the Conm sioner against the sanme order of 't
e Appel | ate Assi stant Commi ssioner, it will not be open 10 t
e Conmi ssi oner to pass any order in revision against the ord
° of the Appellate Assistant Conmi ssioner as the latter wi
fl have nerged with the order of the Appellate Tribunal. It
® imaterial that the appeal and the revision-application ha
v not been filed by the same party. This would be plainly
> as in the present case, the subject matter of the appe
: before the Appellate Tribunal is the sane as that of t
e revision application before the Comm ssioner. Here, t
e subject natter of the appeal before the Appellate Tribun
Zl was the valuation of the shares held by the respondent.

0

it was also in the revision application before the Conm
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si oner.
In the circunstances, we are unable to agree with t
e reasoning adopted by. the H gh Court. The H gh Court h
= proceeded on the viewthat it was open to the Conm ssion
° to dispose of the revision applications filed by the r
~ spondents. The High Court, it seems to us, onmtted to co
" sider that the appeals filed before the Tribunal had be
o di sposed of, and the inpugned order of the Appellate Assis
v ant Conmi ssioner nust be taken to have nmerged in the ord
ér of the Appellate Tribunal. The revision applications,
" short, had becomne infructuous.
What the respondent shoul d have done, on conming to Kkn

" of the filing of the appeal by the Revenue before the Appe
. late Tribunal, was to have withdrawn the revision petitio
" filed before the Conmi ssioner and filed her own appea
'° bef ore the Appellate Tribunal with an application for cond
> nation of delay under sub-s. (3) of s. 24, in case t
e period of lintation had expired, and accordingly both t
e sets of appeals woul d have been di sposed of by the Appella
e Tribunal. In case the respondent cane to know of the  fili
" of the appeals by the Revenue before the Appellate Tribun
: and had not yet applied in revisionto the Commssioner s
e shoul d not have filed the revision

136

applications but should have preferred her own appea
'° before the Appellate Tribunal. It nust be noted that t
e Appel late Tribunal is a superior body to the /Comi ssione
a as wll be clear fromsub-s. (1) of s. 26 'which provid
= that an appeal will lie to the Appellate Tribunal from
o order under sub-s. (2) of s. 25 of the Conm ssioner. The
° woul d have been no difficulty in the Appellate Tribun
: consi dering the appeals of both parties and passing suitab
e orders in regard to the valuation of the shares. There is
no

difficulty nowin dealing with such a situation in view
of
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sub-s. (2A) of s. 24.
In the case of the other respondents, there is a siml

! history of proceedings with simlar orders passed there
" and this judgnent will be considered as disposing of t
e appeal s filed here in those cases al so.

In the result, the appeals are allowed and the i nmpugn
- orders of the Division Bench and the Single Judge on t
e wit petitions ‘are set aside and the wit petitions a
° di smissed. In the circunstances of the case there is
no

order as to costs.

H. L. C Appeal s al | owed.
137




