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JUDGVENT:
Shah, J.

In the background of facts briefly stated bel ow, questions for
determ nation in these appeal s are

1. In an Election Petition under the Representation of the
Peopl e Act, 1951 (hereinafter referred to as '"the Act’),

when contest for election to the post of M.A is by nore

than two candi dates for one seat and a candi date, who

was disqualified to contest the election, is elected

whet her the Court can declare a candi date who has

secured next higher votes as el ected? And

2. Whet her contract between the elected candidate and the
Covernment was subsisting on the date of scrutiny of
nom nati on papers?

Appel | ant Prakash Khandre contested el ection from No. 2-

Bhal ki Constituency of Karnataka State Legislative Assenbly and

was decl ared el ected. Respondent no.l1 Dr. Vijay Kumar Khandre
contested the said election but was defeated. The details of the votes
secured by each candidate are as follows: -

Sl . No. Nane of the Candidate No. of Votes Di fference

Pol | ed
01. Shri Prakash Khandre 47,132

| 10327

02. Dr. Vijay Kumar Khandre 36, 805 |
03. Sri Bheemanna Kol l e 660
04. Shri Shivaraj Patil 1, 054
05. Sri Siddaranmai ah S. Swany 177

Respondent no.1 chal |l enged the said election by filing El ection
Petition No.25/99 and contended that declaration of election dated
5.9.1999 resulting in favour of the appellant was illegal and void. He
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prayed that he may be declared as duly el ected to Karnataka State
Legi sl ative Assenbly on the ground that under Section 9-A of the

Act, appellant was disqualified to contest the election as there were
subsi sting contracts entered into by himin the course of his business
with the State CGovernnent.

Further, a voter M. Baswaraj D. Honna - appellant in C A No.
1455 of 2002 also filed Election Petition No.30/99 for a declaration
that election of M. Prakash Khandre was voi d under Section
100(1) (a) and Section 100(1)(d)(i) of the Act.

Appel l ant also filed Recrimnation Petition under Section 97 of
the Act praying that in the event of his election to the constituency
bei ng decl ared void, respondent No. 1 Dr. Vijay Kumar Khandre
shoul d not be declared as elected as he is guilty of corrupt practices as
specified in Section 123 of the Act.

The Hi gh Court of Karnataka at Bangal ore [M. Justice A V.
Srinivasa Reddy] by its judgnent and order dated 21.12.2001 all owed
the el ection petition filed by respondent No.1l and the el ection of
appel | ant -was decl ared void under section 100(1)(a) on the ground
that work of effective inprovenent and asphalti ng of Hal burga-
Bawgi - Kant ana road was continued to be carried out by Prakash
Khandre even after purported closure of contract. Wth regard to the
rest of the contract works, the H gh Court held that contracts were
term nated. The Court also declared that the votes polled by the
el ected candi date woul d becone wasted and, therefore, Dr. Vijay
Kumar Khandre who has secured the next highest nunber of valid
votes has to be declared el ected under Section 101 of the Act and was
decl ared accordingly.  That order is challenged by Prakash Khandre
by filing Cvil Appeal Nos.2-3 of 2002. Civil Appeal No. 1455 of
2002 is filed by Basavaraj D. Honna.

At the time of admission of this matter, by order dated
18.1.2002, the Court granted interimrelief as under

"Appeal s admt.

The i mpugned judgnent is stayed thereby entitling
the appellant only to attend the Assenbly Sessions and
sign the register but he will neither participate-in the
proceedi ngs nor vote nor draw renmuneration in his
capacity as Menber of the Legislative Assenbly till the
di sposal of the appeals. Any further docunents to be
filed by either party be filed within four weeks from
t oday.

These appeals may be listed for final disposal in
t he second week of March, 2002.

On the other respondents, dasti notice is
permtted. "

Re: Question No.1

At the tinme of hearing of these appeals, |earned senior counse

M. Ashok Desai submitted that the order passed by the H gh Court
declaring election-petitioner Dr. Vijay Kumar Khandre as elected is,

on the face of it, illegal and erroneous as el ection was contested by 5
candi dates and in support of his submi ssion, he referred to various
deci sions rendered by this Court. As against this, M. K N Bhat,

| earned seni or counsel for respondent No.1l submitted that the High
Court rightly declared Dr. Vijay Kumar Khandre as el ected and the

deci sion of the Hi gh Court is based on the provisions of Section 101

of the Act.
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For appreciating the aforesaid subnissions, we would first refer
to the rel evant provisions of the Act, nanely, Sections 53, 84 and 101
of the Act which are as under

" 53. Procedure in contested and uncontested

el ections. (1) If the nunber of contesting candidates is
nore than the nunber of seats to be filled, a poll shall be
t aken.

(2) I f the number of such candidates is equal to

the nunber of seats to be filled, the returning officer shal
forthwith declare all such candidates to be duly elected

to fill those seats.

(3) I f the number of such candidates is |ess than

the nunber of seats to be filled, the returning officer shal
forthwi th declare all such candidates to be elected and the
El ecti on Commission shall by notification in the Oficia
Gazette call upon the constituency or the el ected

nmenbers or the nenbers of the State Legislative

Assenbly or the nenbers of the electoral college

concerned as the case may be, to elect a person or

persons to fill the remaining seat or seats.

Provi ded that where the constituency or the el ected
nmenbers or the nenmbers of the State Legislative

Assenbly or the nenbers of the electoral college having
al ready been call ed upon under this sub-section, has or
have failed to el ect a person or the requisite nunber of
persons, as the case may be, to fill the vacancy or
vacanci es, the El ection Commi ssion shall not be bound to
call again upon the constituency, or such nenbers to

el ect a person or persons until it is satisfied that if called
upon again, there will be no such failure on the part of
the constituency of such menbers.

84. Relief that may be clained by the petitioner

A petitioner may, in addition to claining a declaration

that the election of all or any of the returned candidates is
void, claima further declaration that he hinself or any

ot her candi date has been duly el ected.

101. G ounds for which a candi date other than the
returned candi date nmay be declared to have been

el ected. | f any person who has | odged a petition has, in
addition to calling in question the election of the returned
candi date, clained a declaration that he hinself or any

ot her candi date has been duly elected and the H gh Court

i s of opinion

(a) that in fact the petitioner or such other
candi date received a mgjority of the valid

votes; or

(b) that but for the votes obtained by the

returned candi date by corrupt practices the
petitioner or such other candi date woul d
have obtained a majority of the valid votes,

the Hi gh Court shall, after declaring the election of the
returned candidate to be void declare the petitioner or
such other candi date, as the case may be, to have been
duly elected."
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From a readi ng of sub-section (2) of Section 53, it is clear that
i f nunber of candidates is equal to number of seats to be filled, the
returning officer has to declare all such candidates to be duly el ected

to fill those seats, neaning thereby it would be uncontested el ection
Further, if the nunber of contesting candidates is nore than the

nunber of seats to be filled, a poll is required to be taken. Finally,
after taking poll if one candidate is declared elected and there are only

two candi dates who contested for the election, and if it is found that
el ected candi date was disqualified for one or other reason for being
declared to be elected then his election would be set aside and
unsuccessful candidate, if otherwi se eligible, could be declared as

el ected and that relief could be granted in view of Section 53 read
with Section 84 of the Act.

However, the question which requires consideration isif there

are nmore than two candi dates for one seat and the el ected candidate is
subsequently found-to be disqualified, whether the candi date who has
secured nmore votes than remnai ni ng candi dates shoul d be decl ared as

el ected or not? For this, we would consider the ingredients of Section
101 which inter alia provide that after declaring election of returned
candi date to be void, the H gh Court nmay declare the petitioner or

such other candi date to have been duly elected if

(a) in fact the petitioner or such other candi date received a
majority of valid votes; or

(b) but for the votes obtained by the returned candi date by
the corrupt practices, the petitioner or such other

candi dat e woul d have obtained a majority of the valid

vot es.

Therefore, the first ingredient for declaring the election-

petitioner or other candidate to have been duly el ected depends upon
error for various reasons in counting of valid votes and if it is found
that in fact the petitioner or such other candidate received a npjority
of valid votes, he is to be declared el ected.

Second i ngredi ent provides for establishing that the votes

obt ai ned by the returned candi date were obtai ned by corrupt practices

and but for such votes the petitioner or such other candidate woul d

have obtained a mpjority of valid votes. Say as in the present case, the
di fference between the el ected candi date and the el ection petitioner is
of 10327 votes and if it is established that el ected candi date obtai ned
nore than 10327 votes by corrupt practices then petitioner or such

ot her candi date who has obtained najority of valid votes could be

decl ared as el ected.

However, in an election where elected candidate is declared to

be disqualified to contest election and there are nore than two

candi dates contesting election, there is no specific provision under the
Act under which the person who has secured the next highest numnber

of votes could be declared as elected. The Act is silent on this point.
Further, it cannot be presunmed that the votes secured by the
disqualified el ected candi dates woul d have been wasted or woul d

have been secured by the next candi date who has secured nore votes.

If disqualified candidate was not pernitted to contest the election then
how t he voters woul d have voted in favour of the candi date who has
secured nore votes than other renaining candi dates woul d be a

guestion in the real mof speculation and unpredictability. 1In such a
situation, declaring the election of the returned candi date on the
ground of his initial disqualification to contest the election by itself
woul d not entitle the election petitioner or any other candidate to be
decl ared el ect ed.

The | earned counsel for the parties referred to various decisions
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rendered by this Court and we would refer themin chronol ogi ca

order. The Constitution Bench of this Court in Konappa Rudrappa
Nadgouda v. Vi shwanath Reddy and another [(1969) 2 SCR 90]

dealt with the case where one Vi shwanath Reddy was decl ared el ected

to Mysore Legislative Assenbly and that el ection was chall enged by
Nadgouda who was a contesting candi date on the ground that Reddy

was di squalified fromstanding as a candidate for election. This Court
by order dated 19th July, 1968 held that election of Reddy was void

and that votes cast in his favour be treated as thrown away. The Court
held "as there was no other contesting candi date, we declare the
appel l ant (election petitioner) as elected to the seat fromthe Yadgiri
constituency."” That order was challenged by filing a review
application which was granted and question whether it was open to

the Court on finding recorded about disqualification of Reddy to

decl are Nadgouda as duly elected to the Mysore Legislative Assenbly

was dealt with and deci ded.” The Court referred to earlier decision in
Keshav Laxman Borkar v. Dr. Devrao Laxman Anande [(1960) 1

SCR 902], wherein it was held that a candi date whose nom nati on

paper is accepted after scrutiny, is a validly nom nated candi date "at

| east for the purpose of receiving votes at the election", and that the
candi dat e must-be treated as a person for whom votes could be given.
The Court on that view held that where there are only two candi dates
for a seat and the el ection of the candi date declared elected is set aside
on the ground that he was disqualified, the defeated candi date cannot
be decl ared el ected, and there nust be a fresh election. |In the opinion
of the Court the votes cast in favour of the disqualified candidate
cannot be said to be thrown away unless there is a "special pleading"
that certain voters had cast their votes with the know edge or notice
that the candidate for whom they had voted was not eligible for

el ection, and they had deliberately thrown away their votes in favour
of the disqualified person; in the absence of such a plea it cannot be
said that the votes cast in favour of a person who was by |aw

di squaslified from being nom nated, but who was in fact nom nated,

were thrown away. 1In the opinion of the Court a defeated candi date

out of the two who contested the el ection may be decl ared el ected

under section 84 read with section 101 of the Act, if he proves that the
voters had notice of the disqualification of the successful candi date.

The correctness of the said view was chall enged before the

Constitution Bench. The Court considered various English decisions
cited at the bar and observed that the cases decided by the Courts in
the United Kingdom appear to have proceeded upon some general rule

of election |aw that the votes cast in favour of a person who is found
di squalified for election may be regarded as thrown away only if the
voters had notice before the poll of the disqualification of the

candi date. Thereafter, the Court pertinently observedbut in our
judgrment the rule which has prevailed in the British Courts for a

long tinme has no application in our country. The rul e enunci at ed

in UK has only the nerit of antiquity; the rule cannot be extended

to the trial of disputes under our election law, for it is not consistent
with our statute law, and in any case the conditions prevailing in our
country do not justify the application of that rule. | The Court also
consi dered Section 53 of the Act and held that it renders a pol
necessary only if there are nore candi dates contesting the election
than the nunber of seats contested and if the nunber of candi dates
validly nominated is equal to the seats to be filled, no poll is necessary
and where by an erroneous order of the returning officer poll is held
whi ch, but for that order, was not necessary, the Court would be
justified in declaring those contesting candi dates el ected, who, but for
the order, would have been decl ared el ect ed.

Thereafter, the Court observed thus

"When there are only two contesting candi dates,
and one of themis under a statutory disqualification,
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votes cast in favour of the disqualified candidate may be
regarded as thrown away, irrespective of whether the

voters who voted for himwere aware of the
disqualification. This is not to say that where there are
nore than two candidates in the field for a single seat,
and one alone is disqualified, on proof of disqualification

all the votes cast in his favour will be discarded and the
candi dat e securing the next highest nunber of votes will
be declared elected. |In such a case, question of notice to

the voters nmay assune significance, for the voters may
not, if aware of the disqualification have voted for the
di squal i fi ed candi date. "

The Court al so considered Section 101 and hel d as under

"....The votes obtai ned by corrupt practice by the
returned candi date, proved to be guilty of corrupt
practice, are expressly excluded in the conputation of
total votes for ascertaining whether a majority of votes
had been ‘obtai ned by the defeated candi date, and no

fresh poll is necessary. The sane rule should, in our
judgrment, apply when at an election there are only two
candi dates and the returned candidate is found to be

under a statutory di'squalification existing at the date of
the filing of the nomi nation paper."

In Thiru John and Another v. Returning Oficer and O hers

[1977 (3) SCR 538], the Court dealt - with the biennial election to the
Raj ya Sabha fromthe State of Tam |- Nadu where the voting pattern is
singl e-transferabl e vote wherein the el ected candidate Shri John was
found by the Court to be statutorily disqualified for election. The
Court considered the question whether the votes secured by such

candi dat e be regarded as 'thrown away’ and-in consequence the next
candi date be declared elected? In-that context the Court observed: -

"Again, the answer to this question, in our opinion

nmust be in the negative. 1t is nobody’s case that the

el ectors who voted for Shri John, had at the tine of

el ecti on, know edge or notice of the statutory

di squalification of this candidate. On the contrary, they
must have been under the inpression that Shri John was

a candi date whose nom nati on had been validly accepted

by the returning officer. Had the electors notice of Shr
John’s disqualification, how many of them would have
voted for himand how many for the other continuing

candi dates, including Sarv Shri Subramanyan and Mohan
Rangam and in what preferential order, remains a
guestion in the real mof specul ation and
unpredictability."

The Court also referred to the foll ow ng observati ons nmade by
H dayatullah, C.J. speaking for the Court in R M Seshadri v.
G Vasant ha Pai [1969 (1) SCC 27] rejecting simlar contention:-

"This (question) will depend on our reaching the
conclusion that but for the fact that voters were brought
through this corrupt practice to the polling booths, the
result of the election had been materially affected. In a
single transferable vote, it is very difficult to say how the
voting woul d have gone, because if all the votes which
Seshadri had got, had gone to one of the other candi dates
who got elinmnated at the earlier counts, those candi dates
woul d have won. W cannot order a recount because
those voters were not free fromconplicity. It would be
specul ating to deci de how many of the voters were
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brought to the polling booths in car. W think that we
are not in a position to declare Vasanta Pai as el ected,
because that would be nerely a guess or surmise as to the
nature of the voting which would have taken place if this
corrupt practice had not been perpetrated."”

And, thereafter the Court held as under: -

"The position in the instant case is no better. It is
extremely difficult, if not inpossible, to predicate what
the voting pattern woul d have been if the electors knew

at the tinme of election, that Shri John was not qualified to
contest the election. 1In any case, Shri Subranmanyan was
neither the sole continuing candi date, nor had he secured
the requisite quota of votes. He cannot therefore, be

decl ared el ected: "

The Court al so considered the dictumin the case of Viswanath

(supra) and observed that the ratio decidendi of said case is applicable
only where (a) there are two contesting candi dates and one of themis

di squalified; and (b) the election is on the basis of single non-
transferable vote.

Again in Lata Devi (Mali) v. Haru Rajwar [(1989) 4 SCC
773], this Court dealt with the same question and observed as under: -

".It is to be noted that in an el ection petition
what is called in question is the election and what is
clained is that the election of all or any of the returned
candidate is void, with or without a further declaration
that the election petitioner hinself or any other candidate
had been duly elected. Declaring the election of the
returned candi date void does not, by itself, entitle the
el ection petitioner or any other candidate to be declared
el ected. "

Learned counsel for the appellant lastly referred to the decision

in D.K. Sharma v. Ram Sharan Yadav and Qthers [(1993) Supp 2

SCC 117]. In that case, the High Court referredto the decision in
Konappa Rudrappa Nadgouda (supra) and held that on the basis of

the oral evidence, it was not possible to hold that the voters who cast
their votes in favour of the el ected candidate did so after having

noti ced about the disqualification and knowing that their votes would
be wasted and therefore, the second prayer of the election petitioner to
declare himas duly elected after throwi ng away the votes of elected
candi date, was not allowed. This Court did not find any infirmty in
the said reasoning and, therefore, dismssed the appeal

In view of the aforesaid settled |legal position, in our view the

i mpugned order passed by the High Court declaring the election
petitioner as elected on the ground that the votes cast in favour of
el ected candi date (appellant) are thrown away was totally erroneous
and cannot be justified. As held by the Constitution Bench in
Konappa's case that sonme general rule of election |law prevailing in
the United Kingdomthat the votes cast in favour of a person who is
found disqualified for election may be regarded as 'thrown away’ only
if the voters had noticed before the poll the disqualification of the
candi date, has no application in our country and has only nerit of
antiquity. W would observe that the question of sending such notice
to all voters appears to us alien to the Act and the Rules. But that
gquestion is not required to be dealt with in this matter. As stated
earlier, in the present case for one seat, there were five candi dates and
it would be inpossible to predict or guess in whose favour the voters
woul d have voted if they were aware that el ected candi date was

di squalified to contest election or if he was not permtted to contest
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the election by rejecting his nom nation paper on the ground of

di squalification to contest the election and what woul d have been
voting pattern. Therefore, order passed by the Hi gh Court declaring
the election petitioner Dr. Vijay Kumar Khandre as el ected requires
to be set aside.

Re: Questi on No. 2.

Whet her Contract between the Government and Appel | ant
was subsisting on the date of scrutiny of nomnation
papers?

Fi ndi ng given by the Hi gh Court:

On this question, we would first refer to the finding given by
the High Court. The learned Judge held that out of seven contracts
bet ween appel |l ant and the State CGovernment, six contracts were
term nated. But fromthe evidence on record, he held that the work of
ef fective i mprovenent and asphal ting of Hal burga- Bawgi - Kant ana
road was continued to be carried out by Prakash Khandre even after
the purported closure of contract, that is, subsequent to the witing of
the letters and, therefore, as a matter of fact there was subsistence of
contract between himand PW. For this purpose, the | earned Judge
relied upon Ex. 118 wherein the name of the contractor appeared to be
M. Prakash Khandre and the likely date of conpletion was shown as
Decermber 1999. He has al so placed reliance upon Ex. 105 which is a
nmeasur enent book pertaining to Hal barga Bawgi- works and hel d t hat
if these works were carried out by Mllikarjun Khandre after 1.9.99,
the entries under various colums could not have born the details of
the contract as entered into by Prakash Khandre and the nane of the
contractor would al so have been nentioned as Mllikarjun Khandre.
He hel d that except letters and agreements Ex. 71 and 72, there was
not hing on record to show that the departnent closed the contract of
M. Prakash Khandre. He further referredto the evidence of
Mal | i karjun Khandre and hel d that Earnest Mney Deposit was not
given by himto the authority. . He, therefore, held that the departnent
as well as Mallikarjun Khandre did not actually treat the work allotted
to Mallikarjun Khandre as a fresh contract and there appeared to be
mere substitution of Mallikarjun Khandre in place of Prakash
Khandre. Wth regard to the rest of the contract works, he arrived at
the conclusion that the contracts were not subsisting. He finally
arrived at the conclusion that election of M. Prakash Khandre was
voi d under Section 100(1)(a) of the Act as he was disqualified under
section 9-A of the Act on the date of scrutiny of nom nation papers,
on the date of election and on the date of declaration of result and it
was decl ared as such on that count.

SUBM SSI ONS:

Learned senior counsel M. Ashok Desai for the appell ant
submitted that once the contract is termnated by witing various
letters by the appellant and when such term nation is accepted by the
Departnent, it inevitably neans that contract does not subsist.
Further, the nonent registration of the contractor is cancelled and no
dues certificate is issued, it would nmean that contracts were
termi nated. The Governnent cancelled registration of Prakash
Khandre as Cl ass-1 contractor on 16.8.1999 and i ssued no dues
certificate. It is his subm ssion that appellant has unequivocally
term nated the contracts and that is accepted by all witnesses fromthe
Publ ic Wirks Departnent examined by the election petitioner.

Therefore, there was no reason for the | earned Judge to hold that
Hal bar ga- Bawagi contract works continued. It is his submission that
prior to termnation of the contract 95% of the work was over and 5%
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of the work remained to be conpl eted but the appellant was required

to termnate the contract as elections for the |egislative assenbly were
preponed. For this purpose, he referred to the cost of the actua
contract work as per the tender, which was for a sum of

Rs. 3,21,97,034/-. He pointed out that out of that he has conpleted the
wor k of Rs.2,90,42,705/-. For the work done by himprior to

term nation of the contract, he had received Rs. 2,31,52778/- and had
recovered remai ni ng anount by instalnents in the nonths of

Sept enber/ Oct ober/ Novenber and Decenber, but that does not nean

that appellant has carried out further contract work. He pointed out
that what ever amount he had received after termination of the contract
was for the work done by himprior to termnation of the contract.

Learned seni or counsel M. Shanti Bhushan appearing for the
el ection petitioner submtted that the finding of the H gh Court that
the contracts between the appellant and the State Government were
subsi sting i s based upon appreciation of evidence and the said
appreciation cannot be said to be in any way erroneous. It is his
contention that contracts were not term nated and the appel |l ant
continued the contract work through his brother as benamidar. He
submitted that fromthe evidence on record, it is proved that the
contracts were subsisting. It is his further contention that nere
cancel l ation of registration would not be sufficient to arrive at the
concl usion that contract was termnated.  He heavily relied upon
certain Exhibits and submitted that there was tanpering of evidence
by the Departnent in favour of the appellant. It is his say that transfer
of work in favour of Mallikarjun Khandre was as such benam .

Statutory Provision:

Before dealing with the facts, we would refer to rel evant

statutory provision. Under the Act, disqualification on the ground of
subsi stence of contract was first provided under Section 7(d) which
reads as under

"7. A person shall be disqualified for being chosen

as, and for being, a nmenber of either House of Parlianment
or of the Legislative Assenbly or Legislative Counsel of a
State

(d) if, whether by hinmself or by any person or body
of persons in trust for himor for his benefit or on his
account, he has any share of interest in a contract for the
supply of goods to, or for the execution of any works or
the performance of any services undertaken by the
appropriate Government."

Thereafter it was amended by Act 58 of 1958 which read thus:-

"7. A person shall be disqualified for being chosen

as, and for being, a nmenber of either House of
Parliament or of the Legislative Assenmbly or Legislative
Council of a State.

(d) if there subsists a contract entered into in the
course of his trade or business by himwth the
appropriate Government for the supply of goods to, or for
the execution of any works undertaken by, that

Gover nnent . "

The aforesaid section was replaced by Section 9A by Act 47 of
1966 which cane into force from 14th Decenber 1966. It reads thus: -

"9A. Disqualification for Government contracts, etc.A
person shall be disqualified if, and for so long as, there
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subsists a contract entered into by himin the course of
his trade or business with the appropriate Governnent for
the supply of goods to, or for the execution of any works
undertaken by, that Governnent.

Expl anati on. For the purposes of this section,

where a contract has been fully perfornmed by the person
by whom it has been entered into with the appropriate
Government, the contract shall be deemed not to subsi st
by reason only of the fact that the Governnent has not
performed its part of the contract either wholly or in
part."

The objects and reasons for substituting Section 7(d) by Section
9A are as under:

"Apart fromthe grouping of the sections effected

by cl ause 20, some changes have al so been nmade in the

rel evant ‘provisions. |n the new section 9-A an

Expl anation has been added to make it clear that a
contract with the CGovernment shall be deenmed not to
subsi st by reason only of the fact that the Governnent

has not performed its part of the contract either wholly or
in part. This change has becone necessary . in order to do
away with the disqualification that attaches to a person
for being chosen as or for being a nmenber of Parlianment

or State Legislature even after he has fully perfornmed his
part of the contract, since it would hardly be justifiable to
retain such a disqualification provision in a nodern

wel fare State when State activities extend al nost over
every domain of the citizen's affairs where very nmany
persons, in one way or the other, have contractua
relationship with the Governnent. ~That being the case,

an unduly strict view about Government contract in the
present day mght lead to the disqualification of a |arge
nunber of citizens many of whomnmay prove to be able

and capabl e nenbers of Parlianent or State Legislatures.

It would be of interest to note in this connection that in
the United Ki ngdom any disqualification arising out  of
any contract with the Crown has been done away w th by

the House of Commons Disqualifications Act,1957."

Fromt he af ore-quoted objects and reasons of substituting
Section 9-A, it is clear that unduly strict view about the Gover nnent
contract in the present day is not required to betaken and the change
becanme necessary in order to do away with the disqualification that
attach to a person for being chosen as or for being nmenber of the
Parlianment or State Legislature even after he has fully perforned his
part of the contract.

Further, initially section 7(d) was very wi de. A person having

any share or interest in contract or such person having interest by any
person in trust for himor for his benefit or on his own account was
disqualified to contest election. This disqualification was narrowed
down in 1958. Thereafter in 1966, Section 9-A was substituted,

whi ch provides that the person shall be disqualified

(a) if and for so long as there subsists a contract by
himin course of his trade or business;

(b) for the supply of goods to; or

(c) for the execution of any work undertaken by him

Expl anati on further provides that where the contract has been
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fully perfornmed by the person by whomit has been entered into the

contract shall be deenmed not to subsist by reason only of the fact that
Covernment has not perforned its part of the contract either wholly or

in part. This explanation is added to clarify that nere non
performance on the part of the Government, say non paynent of
noney woul d not be deened to nean that contract subsists even
though the contract has been fully performed by such person

In Ranjeet Singh v. Harnmohi nder Singh Pradhan [(1999) 4
SCC 517] this Court (in para 7) observed thus:

"Section 9-Ais a statutory provision which

i nposes a disqualification on a citizen. 1t would,
therefore, be unreasonable to take a general or broad
view, ignoring the essentials of the section and the
intention of the legislature. Purposive interpretation is
necessary. | n Dewan Joynal Abedin v. Abdul Wazed

[ 1988 Supp SCC 580] Section 9-A of the Act has been
correctly interpretedin the follow ng words: -

"An analysis of Section 9-A of the Act

shows that only in two cases a person woul d be
disqualified if he has entered into a contract with
the appropriate Government in the course of his
trade or business which i's subsisting on the date of
scrutiny of nom nation. They are (i) when the
contract is one for supply of goods to the
appropriate Governnment and (ii) wherethe

contract is for the execution of any works

undert aken by that Government."

Correspondence for Term nation of Contract: -

In the light of the aforesaid statutory provision, to find out

whet her contract was subsisting on the date of filing of nom nation

we would first refer to the letters witten by the appellant to the

Departnent for terminating the contracts and the action taken by the
Department on the basis of the said letters.

Copy of letter dated 4.8.1999 (Ex.R-5)

To

The Executive Engi neer
PWD Bi dar Divi sion

Bi dar .

Sir,

Sub: Regardi ng Fi nalisation of Wrks and I ssue of No.
Due Certificate and Cancellation of My

Regi stration (Licence).

| am contesting for the forth-conm ng Assenbly El ection
Hence | request you kindly to finalise the works which are
entrusted to me in your departnent even if the works are
i nconpl ete, as per rules. | also request you to issue ne the No
Due Certificate and cancel ny registration of contractorship
Further | wite to state that | amal so managi ng a partner of Ms
C. Saraswati & Sons, Engineer and Contractor, Bhalki. So now
I want to retire fromthe partnership which may kindly be
accept ed.

Early action in the matter is requested and issue nme the
No Due Certificate immediately.

Thanki ng you sir
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Yours faithfully,
Sd/ -
(Prakash Khandre)"

Copy of letter dated 6.8.1999 (Ex.P-55)
To
Chi ef Engi neer

Comuni cati on and Bui |l di ng
CGover nrent of Kar nat aka

Bangal ore.

Sir,

Sub: Termi nation of Contract with the Government in
respect of various-works which wll be set-out

her ei n bel ow.

I 'amthe O ass-1 contractor of the Governnent of
Karnataka. | intend to contest the ensuing election for the
Legi sl ati ve Assenbly. Hence | pray as hereunder

1. As a contractor | have been entrusted the various works
nmenti oned herein bel ow.

(a) | mprovenent's \and Asphal ti ng of Hal bur ga- Bawgi -
Kantana in Bidar district conpleted 95% of the

wor k. Bal ance 5% work not conpleted due to

El RL not approved by the Departnent.

(b) | mprovenent and Asphal ti ng of Dhannara Pati ‘to
Chandapur KM 0/0 5/6 conpleted 30% of the
work. Due to rains the work is stopped.

(c) | mprovenent and Asphal ting of Mahagoan to
Shul epeth Work started in the nonth of Apri

1999 25% of the work is conpleted due to rains
the work is stopped.

(d) In KM 76 RBC Canal lining in KPCC Division
Bal ki construction of the work not started. Due
torains the work is not started due to El ection
coning | amnot ready to start the work.

(e) Bi japur to Athani Work conpleted Final bill to
be submitted by Departnent.

(f) Shol apur Chitradurga NS 13 KM 237/0-256/0

wor k conpleted but final bill to be subnitted by

depart ment .

(9) In Bijapur NH Division, the PR Wrk on Shol apur

Chitradurga Road in KM 32/0-97/0 184/0

183/0 and KM 217/0 227/0 Wbrk order

recei ved, tender agreenent also conpleted Work
to be done after rainy season

In respect of the works referred to above |I have

conpl eted the work substantially. In view of the rainy season
and incessant rains in Bidar District, the aforesaid work could
not progress so as to conplete the work before August, 1999. |
hunbly state that | undertook the various works referred to
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above with an intention to conplete them by end of Novenber,
1999. As pointed out by nme earlier |I intended to contest the
ensui ng el ection for the Assenbly Elections. In view of the
pre-ponenent of the election and for the reasons beyond ny
control, | could not conplete the aforesaid work.

2. As you may be aware the El ection Comm ssion of India

has issued the cal endar of Events. The last date for subnitting
the nom nation is 18.8.1999. For the reasons beyond ny

control, | would not conplete those works and I will not be in a
position to conplete the aforesaid work on or before 18.8.1999.
Right to contest the election is ny fundanmental right. | want to
exerci se that fundanmental right by contesting the ensuing
Assenbly Election. |In view of Sec.9A to the Representation of
Peopl e Act, 1951, the existing contract between nme and the
Governnment is causing ne undue hardship and is coming in the

way of me contesting the ensuing assenbly election. Having
regard to wvarious facts and circunstances | have decided to
request you to terminate all the existing contracts subsi st

bet ween nme and the Governnment forthwith. Further, | request

you to cancel -y registration as Cass-l contractor with the
department thereby putting an-end to any sort of subsisting
contractual relationship between ne and the Government.

Further, there are several contractors in Bidar District who are
ready and willing to undertake the said work and conplete the
sanme on the sane rates and conditions whichis given to ne in
the subsisting contract between ne and the Governnent.

Therefore, I hunmbly request you to ternmnate all the
exi sting contract between me and the CGovernnent in respect of
various works referred to above and issue necessary certificate
declaring that there is no subsisting relationship between ne
and the CGovernnment forthwith. | hunbly request you to entrust
the work to other Class-I Contractor of Bidar District who are
ready and willing to undertake the work on the sanme rates,
terns and conditions. It is needless to state the | ast date for
filing nomnation is 18.8.1999.  Therefore, | hunbly request
you to take the decision at the earliest and allow ne to exercise
ny fundanental right to contest the election in the ensuing
assenbly el ection of 1999 and obli ge.

Thanki ng you,
Yours faithfully,
Sd/ -
(Prakash Khandre)"

Copy of letter dated 6.8.1999 (Ex.P-39)

To
Chi ef Engi neer
Comuni cation & Buil di ngs (Sout h)
Bangal ore.
Sub: Requesting to cancel registration of Cass-lI Contractor in

the Karnataka Public Wrks Departnent-Reg

Ref : Regi strati on No.65 date: 5.4.1995.
Rel ated to the above subject, | amwlling to contest 1999
State Assenbly Elections, | ama Registered C ass-1 Contractor

of the Karnataka Public Wrks Departnment and now | am
contesting in the forthcom ng El ection as a Candi date.
Therefore, | pray you to cancel ny registration
Thanki ng you,
Yours faithfully,
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Sd/ -
(Prakash Khandre)"

Copy of letter dated 6.8.1999 (Ex.P-61)

GOVERNMENT OF KARNATAKA
No. Lo. E: LEVI:99-2000: 1165.
OFFI CE OF THE EXECUTI VE
ENG NEER PUBLI C WORKS
DEPARTMENT BI DAR, BI DAR
Dl VI SI ON

Dat ed: 6.8.1999

To

Superi nt endi ng Engi neer
Publ i c Works Depart nment
Qul barga Grcle

Gul bar ga

Respected Sir,

Subj ect : Regardi ng theissue of No Due Certificate to
Sri Prakash Khandre, C ass-1, Contractor

Bhal ki .

Ref.: (1) Letter of /Sri Prakash Khandre dated 4. 8. 99.

(2) Letter of Sri Prakash Khandre dated 4.8.99.

(3) Letter of Sri Mallikarjun Khandre dated 4.8.99.

In respect to the above subject, Sri Prakash Khandre

Class | Contractor, Bhalki inhis |letter Ref. No.1l has requested
to close his all works as in the present stage which cones in this
di vision and al so requested to issue No Due Certificate and to
cancel his Registration of Contractor and al so sought

permission to retire fromthe Firmnanmely "C.  Saraswathi &

Sons" because he is willing to contest the Forthcom ng

Assenbly El ections as a Candi date.

In Ref. No.2, Sri Prakash Khande requested as in-the

First Letter to close all works entrusted to himand to transfer
the inconplete works in the Sri Ml likarjun Khandre, d ass-I
Contractor. Contractor Licence of Mllikarjun Khandre is

encl osed.

Hot M x Plant, Paver and Road Roller and ready to do

the inconplete works of Sri Prakash Khandre in the sane rates
guoted and on the sane Tender clause of Sri Prakash Khandre

and regarding to this he is ready to submt the Affidavit of the
Court.

Present Tender Works in the nane of Sri Prakash Khandre.

Sl. No. Details of the Wrks. Progress Stage.
1. | npts. Hal bar ga Bawgi - Kant hana Road 90% of ‘the work is
(under NABARD Wir ks) conpl et ed.
2. Hal barga Juni or Col | ege Buil di ng Work is conpleted
3. | npts. Dhannura Pati to Chandapur Rd. Work is under
Pr ogr ess.
4, Dadgi to Muchl um ( HKDB) . Work is under
Pr ogr ess.

5. Bhal ki to Humabad Road. Work is conpleted
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6. Bhal ki to Neel anga road. Work is conpleted

Therefore, the above matter is sent to kind attention and
requesting to give directions. The natter is related to the
conmi ng el ection, hence the order and the directions are expected

soon.
Yours faithfully,
Sd/ - 5.8.99
Executi ve Engi neer PWD Division Bidar
1. Copy submitted for the kind infornmation of Chief
Engi neer. Conmuni cati on and Buil di ngs (North),
Dhar wad.

Copy of Tetter dated 7.8.1999 (Ex.P-40)
No. CBS: ' 65: RCT: CSB: 99
OFFI CE OF THE CHI EF ENG NEER

Conmuni cati on & Buil di ngs (Sout h)
Bangal ore. Date 7.8.99

To

1 Al'l the Chief Engineers (Al Projects)

2. Chi ef Engi neer, National H-ghways, Bangal ore.

3. Al'l the Superintendi ng Engi neers (A" Projects).
4 Superi nt endi ng Engi neer, National H ghway Circle
Dhar wad.

5. Al'l the Executive Engineers, PWD and Irrigation

Depart ment s.

6. Executive Engineer, Zilla Panchayat Engi neering

Di vi si on.

Respected Sir,

Subj ect : Regardi ng the application of Sri Prakash
Khandre, C ass-I Contractor to Cancel his

Regi stration of Class-lI contractor, to contest

the forthcom ng Assenbly el ections.

Ref : Request letter of Sri Prakash Khandre,
Cl ass-1 Contractor dated 6.8.1999.

Sri Prakash Khandre, O ass-1 Contractor, Bhal ki, Bidar
district has given a requisition to cancel his Registration of
Class | Contractor because he is willing to contest the
forthconi ng assenbly elections. His registration no. being
CBS: 65 Civil95 dated 5.4.95 (for the period of 1995-2000).

Therefore submit the details regarding the inconpleted

wor ks and any dues to cone to the Govt. This is a election
matter hence give personal attention and send the reply in the
next post. |If any dues to come fromcontractor to Govt., send it
within 16.8.99 to this office. |If any reports show ng the dues
are sent after the above nentioned date are not considered and
the concerned Executive Engi neer and the Account

Superintendent will be held responsible.

Yours faithfully,
Sd/ -
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Chi ef Engi neer
Conmruni cati on & Buil di ngs (Sout h)
Bangal ore.
Anshi : 7899.

Copy of letter dated 9.8.1999 (Ex.P-68a)
Gover nment of Kar nat aka
(Public Wrks Departnent)
No. / PWY BDR/ AC- 1/ 99- 2000/
OFFI CE OF THE EXECUTI VE ENG NEER
Bi dar Divn., Bidar.
Dat ed: 9. 8. 99.

To
The Superintendi ng Engi neer
PWD Gul barga Circle
Gul bar ga
Sir,
Sub: Gl osing of PWD Works and i ssue of No Due

Certificate-regarding.

Ref : 1. Application of "Sri Prakash Khandre, PWD
Contractor Bhal ki dtd. 4:8.1999.

2. Chief Engineer, C& (North Dharwar |tr.
No. CBS/ 65 RCT/ CSB/ 99 dtd. 7. 8. 99.

Anent to the above it is to be stated that statenent

showi ng the works entrusted to Sri Prakash Khandre, PWD
Class |, Contractor, Bhalki on tender basis is submtted
herewith showi ng the details of estimted anount physical and
financial progress and bal ance of the works.

The above works entrusted to the agency are in progress

as the agency is capable to conpleting the work. The

conpl etion of work may take sone nore time. |In the
meanwhi | e, he has requested to close his works and i ssue no
due certificates, as intends to contest for ensuing Assenbly
El ecti on.

Further, Sri Mallikarjun Khandre, PWD C ass |
Contractor has given his consent letter dated 4.8.1999 with the
copy of his Registration for Class | Contractor to execute the
wor ks and conpl eti on of the bal ance work at the rates quoted
by Sri Prakash Khandre, Class-l1 Contractor and terns &
conditions of the agreenment and also to pay any Govt. dues
out st andi ng agai nst the above agency.

Therefore, it is requested to accord perm ssion for closing
the works entrusted to Sri Prakash Khandre, Contractor and to
rescind the contract on his request. Sri Mallikarjun Khandre,

PW Class | Contractor has given his consent to execute the
bal ance works at the agreed rates by Sri Prakash Khandre.

Therefore, in view of the above, as a special case,
perm ssion may al so be given to entrust the bal ance works to
Sri Mallikarjun Khandre, Contractor on Form No. PWG 65 i.e.
pi ece work entrusted Agreenent systemat the agreed rates by
Sri Prakash Khandre, in order to conplete the work as
schedul ed. Thus there will be no |l oss to the Governnent.

Early orders are requested in the matter.
Yours faithfully,

Sd/ -
Exe. Engi neer, PWD,
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Bi dar Di vn., Bidar

1) Copy submitted to the Chief Engineer (C&B) North,
Dharwad, alongwith the statenent for favour of kind
i nformation and needful action in the matter.

Sd/f -
Executive Engi neer, PWD
Bi dar Divn., Bidar.

Copy of letter dated 11.8.1999

GOVT. OF KARNATAKA
(PUBLI C WORKS DEPARTMENT)
No. CE: Tha. Sa/ 4: 99- 2000/ 4908

OFFI CE. OF THE CHI EF ENG NEER
Communi cati on and Bui l-di ngs (North)
DHARWAD.
Dat ed: 11th August, 1999.
Chi ef Engi neer
Conmuni cati on & Bui'l di ngs (Sout h)
Bangal ore

Respected Sir,

Sub: Regardi ng the application of Sri Prakash Khandre,
Class-1 Contractor to Cancel his Registration of

Class | contractor, to contest the forthcom ng

Assenbly el ections.

Ref : (1) CE (C&B) South, Bangalore, letter
no. CBS: 65: RCT: CCB: 99 dated 7.8.99.

(2) Letter No. AAGu : C-5: BeBaaK
PramanaPat hra : 99-2000: 2514: 12, dated
10. 8. 99 of Superintendi ng Engi neer, PWD
Gul barga G rcle, Gulbarga.

Sri Prakash Khandre, Cass | Contractor, Bhalki is

willing to contest the forthcom ng Assenbly El ections
therefore requested to cancel his Contractor Registration
Superi nt endi ng Engi neer has subnitted the details

regarding this in his letter (Ref. No.2). Sri Prakash
Khandre, Contractor has submitted the Affidavit along with
the letter of Sri Mllikarjun Khandre, PWD, d ass |
Contractor regarding the conpletion of the inconplete

work of Sri Prakash Khandre. Mallikarjun Khandre

hi nsel f has subnmitted the affidavit to take over the works
entrusted to Prakash Khandre in the old rates and stated to
take full responsibility. Sri Prakash Khandre al so
submitted the affidavit stating that in case if Mllikarjun
Khandre fails to conplete the works, he will take
responsibilities to get it conpleted. On the basis of the
affidavit this proposal may be accepted.

Theref ore as expl ai ned above, PWD, C&B (North)
has no objection to cancel the Cass | Contractor
Regi stration of Sri Prakash Khandre.

Yours faithfully,
Sd/ -
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Chi ef Engi neer
Comm & Buil di ngs (North)
Dhar wad.

Copy of letter dated 12.8.1999 (Ex.P27)
Gover nment of Kar nat aka
(I'rrigation Departnent)

No. SEB: | PCC/ AE- 2/ 76Km RBC/ 99- 2000
Ofice of the
Superi nt endi ng Engi neer, ID.,
IPC Circle, Bidar.

Dat ed: 12. 8. 1999.
To

The Executive Engineer, ID
KPC Di vn. 'No. 2
Bhal ki .

Sir,

Sub:  Providing & Fi'xi ng-SS/ CC Li ning from Ch: 75000
to 76000min Km 76 /of RBC of Karanja Project.

Ref : Chi ef Engi neer, |PZ, ul barga Phonogram
confirmation Ltr. No.CEG | PZ/ KR/ TA-2/ A- E- 2/
Km 76/ 1i ni ng/ RBC/ 99- 2000/ 2202 dated 13. 8. 1999.

Pl ease refer the above cited letter Originally addressed to
this Ofice as well as your office you are hereby directed to
cl ose the contract of Sri Prakash Khandre duly observing Codal
rul es as per Tender clause as instructed by Chief Engineer

forthwth.
Yours faithfully,
Sd/ -
Superi nt endi ng Engi'neer, |.D.,

IPC Circle, Bidar.

Copy submitted to the Chief Engineer, ID, Irrigation Projects
Zone, Gulbarga with reference to Central Ofice letter No.2202
dated 13.8.1999.

Copy of letter dated 16.8.1999 (Ex.P-53)
No. CBS: 66: RCO CSB: 99.
Ofice of the Chief Engineer
Communicati on and Buil dings (S)
Bangal ore, dated 16.8.1999.

VEMORANDUM

Sub: Regardi ng cancel l ati on of C ass-1 Contractor registration
of Sri Prakash Khandre.

Ref : 1. The request of Sri Prakash Khandre dated 6. 8. 99.
2. The letter of Chief Engineer, Conmunication &
Buil ding (N) Dharwad vide No.CE: N SS-1:99-
2000- 4908 dtd. 11. 8. 99.
3. Letter of Chief Engineer, Raichur Division vide
No. ESH: TAS: REG M S99- 2000 dat ed 13 8. 1999.

PREAMVBLE:

Sri Prakash Khandre, O ass-lI Contractor, Bal ki, Bidar
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district has submitted an application to this office on 6.8.1999
requesting for cancellation of his Class | Contractor

Regi stration as he is willing to contest the ensuing Assenbly

El ections. 1In this connection letters were sent to all the Chief
Engi neers and the Executive Engineers to send reports

pertaining to any dues or inconplete projects of Governnent

from Sri Prakash Khandre, the contractor, requesting themto
submit report before 16.8.1999 to this office.
received till date, there are no dues from Sri Prakash Khandre to
the CGovernment and the Chief Engineer and the Executive

Engi neer have reconmended for cancellation of d ass-|

Regi stration as per the above references referred at No. (1) and
(2). Based on the recomendations, the Registration of Sri
Prakash Khandre, C ass-I Contractor can be cancell ed.

ORDER:

The Registration of C ass-1 Contractor of Sri Prakash
Khandre, Bhal ki Bidar district vide Ref. No.CBS:65:Cvil:95
dated 6.4.95 is cancelled with imedi ate effect and it is al so
certified that there is no dues fromSri Prakash Khandre
pertaining to any projects tothe Governnent.

As per the reports

Sd/ -
(B. SRI NI VAS)
Chi ef Engi neer

Conmruni cati on and Bui | di'ngs (Sout h), Bangal ore.
Copy of letter dated 29.8.1999 (Ex.P8)
Gover nrent of Karnataka
(P.WD.)
No. EE/ PWDY BDR/ TS. 1/ 99- 2000
Ofice of the

Executi ve Engi neer, PWD,
Bi dar Divn., Bidar.
Dat ed: 29. 8. 1999.
To
The Asst. Executive Engi neer,
PWD, Sub-Divn., Bhal ki/Bidar.
Sub: Cl osi ng nmeasurenent of Prakash Khandre,
Contractor Works- Reg.
Ref : CE/ office |l etter No.CE North/Dharwad/ TS. 4/ 99-
2000/ 4108 dt.11.8.99.
Sir,

Wth reference to the above subject you are hereby
directed that the registration of Prakash Khandre, “C ass-|
Contractorship has cancelled, so the foll owi ng works shoul d be
cl osed and cl osi ng measurenments will be recorded and intimate
to this office.

1. I mpts. To Hal barge, Bowgi to Kemthane Road

Km 0/0 to 34/ 40.

2. I mpts. To Dhanurapati to Chandapur Km4/0 to

9/ 50 in Bhal ki Tg.
Yours faithfully,

Sdf - Sdf -

Recei ved Executi ve Engi neer, PWD,

Bi dar Divn., Bidar.
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Copy to Sri Prakash Khandre, O ass-I, PWD, Contractor,
R/ original Bhalki Tq. for information.
Sd/ -
Executive Engi neer, PWD,
Bi dar Divn., Bidar."

Fromt he correspondence stated above, it can be held as under: -

1. On 4th, the appellant requested the Executive Engi neer
(a) to finalise the works which were entrusted to him
even if the works were inconplete as per the

Rul es.

(b) to issue 'No Dues Certificate’ and

(c) to cancel his registration of contractorship

2. On 6th August, he wote simlar letter to the Chief

Engi neer 'specifically requesting himto do the needfu
forthwith for termination of all existing contracts and to
put an end to any sort of subsisting contractua

rel ati onshi p between himand the Governnent. Again,

he reiterated to term nate all existing contracts and to

i ssue necessary certificate declaring that there existed no
subsi sting relationship between himand the Governnent.

3. On the sane date, he wote letter to the Chief Engineer
Conmuni cati on and Bui I .di ngs ( South) Bangal ore to
cancel his registration:

4, On 6th itself, the Chief Engineer wote letter to the
Superi nt endi ng Eng|neer for taking necessary i mediate

action as prayed for by the appellant asthe matter rel ated
to the comng election and the copy was al so subnitted

to the Chief Engineer, Communication and Buil di ngs

(North) Dharwad.

5. On 7th August, the Chief Engineer, Comunication and
Bui | di ngs (South), wote letters to all Chief Engineers
(AI'l Projects), Chief Engineer, National H ghways,

Bangal ore, Superintendi ng Engi neers (Al Projects), al
Executive Engineers, PW and Irrigation Departnents,
Executive Engineer, Zilla Panchayat Engi neering

Di vision for cancellation of Prakash Khandre’s

registration of Class | contractor as he was to contest the
forthcom ng assenbly el ections and to conmuni cat e any
reports showi ng the dues, if any, with a specific
statenent. It was also stated that if any reports show ng
the dues are sent after 16th August, the concerned
Executive Engi neer and the Account Superintendent

woul d be hel d responsi bl e.

6. On 9th August, Executive Engineer, Bidar D vision wote
letter to the Superintending Engi neer, GQulbarga Crcle
that Prakash Khandre has requested to close his work and
issue "No due certificate’ and certificate of cancellation
of registration as he wanted to contest the ensuing
assenbly elections. Therefore, perm ssion was sought

for closing the works entrusted to Prakash Khandre and
that Mallikarjun Khandre, O ass-1 contractor had given

his consent to execute the work at the rate agreed by
Prakash Khandre. Therefore, as a special case,

perm ssion was sought to entrust the bal ance work to Shr
Mal I'i karjun Khandre as it would not cause any loss to the
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Gover nment .

7. On 11th August, 1999, Chief Engineer, Communi cation
and Buildings (North) Dharwad wote letter to the Chief

Engi neer, Comuni cati on and Buil di ngs ( Sout h)

Bangal ore stating that Prakash Khandre (Contractor) has
submtted affidavit along with the letter of Sri.

Mal | i karjun Khandre that regarding conpletion of the

i nconpl ete work, Mallikarjun Khandre woul d conpl ete

the same and Prakash Khandre has al so subnitted

affidavit stating that in case if Mllikarjun Khandre fails
to conplete the work, he will take responsibility to get it
conpl et ed

8. On 12t h August, Superi nt endi ng Engi neer directed the
Executive Engineer to close the contract of Shri Prakash
Khandre as instructed by the Chief Engineer.

9. Fi'nal 'y on 16t h August, Chi ef Engi neer, issued a
nmenor andum Ex. 53 that regi stration of Prakash Khandre
was cancelled with i medi ate effect and it was certified
that there were no dues pertaining to any project to the
Covernment. For this purpose, relevant correspondence
is referred to in Ex.52.

10. On 29th August, the Executive Engi neer, PWD, Bidar
Divn., Bidar directed the Asstt. Executive Engi neer

PWD, Sub-Divn., Bhal ki/Bidar that as the registration of
Prakash Khandre C ass-| contractor is cancelled, the

wor ks of Hal bar ge-Bawgi -t o Kenthane Road and

Dhanurapati to Chandapur in Bhal ki Tq. should be closed
and cl osi ng neasurenents of the work executed be

recorded and the sanme may be intimted to the office.

Thi s correspondence mani festly establishes that appell ant

term nated all his contracts with the State Governnent as he was to
contest election and the sane was accepted by the Departnent and the
Chi ef Engi neer issued 'No Dues Certificate’ and al so cancelled his
registration as Class | Contractor.

ORAL EVI DENCE: -

To the sane effect all w tnesses of the Departnent exam ned by
the El ection-petitioner have deposed before the Court. This would be
clear fromthe evidence discussed bel ow.

El ection Petitioner exam ned PW2 B. Mallikarjuna, who was

the Chief Engineer, Irrigation Project. He was asked about the
procedure for termnation of subsisting contract and to that, he replied
the authority who entered into the contract is also the authority for
term nating the contract. He produced the entire file containing the
correspondence regardi ng cancel |l ati on of contract which was marked

as Ex.P9 and the file of Inspection Note Ex.P10. He carried out the

i nspection on 8.11.1999 on account of closure of the work by the
appellant in order to issue further instructions to his subordinate
officers to entrust the same work to sone other contractor. He had
called for explanation fromthe Superintending Engi neer and the
Executive Engi neer regarding the work being carried out after the

term nation of the contract in favour of the appellant. He denied the
suggestion that the work was being carried out by the appellant. He
has produced letter dated 12.8.1999 sent by the Superintendi ng

Engi neer in response to phonogram Ex.32. He has al so stated that
Executive Engi neer had sought permi ssion fromhimfor entrustmnent

of work to Mallikarjun Khandre but the perm ssion was not granted.

He has al so deni ed the suggestion that he has mani pul ated the record
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in order to help the appellant. The | earned Judge has noted that after
the evidence was read over to the witness, he pointed out that when he
nmade surprise inspection on 8.11.1999, he noted that Bed Concreeting
had al ready been conpleted as stated in Ex.28 and his statenment that
the work was in progress was not correct.

QO her witness PW8 N. L. Matry was working as Asstt.

Executive Engineer at the relevant tinme. He stated that he had
acconpani ed the Chi ef Engineer on 8th Novenber, 1999 for surprise

i nspection of the piece work from75.750 to 75.810 km He was not

in position to say who executed sone portion of the work as observed

by the Chief Engineer in his report. However, he definitely stated that
it was false to suggest that the said work was carried out by M.
Prakash Khandre and that he was suppressing the said fact.

The next wi tness PW Di nkar Rao, who was working as

Superi nt endi ng Engineer IPC Circle, Bidar at the relevant tinme

bet ween July, 1998 to 5th Cctober, 1999, has stated that the appellant

had given a representation to the Executive Engi neer requesting to

i ssue no dues certificate. It is his say that he had sought the opinion of
the CGovernment Pl eader regarding premature termination of the

contract and on receipt of the said opinion, the sane was forwarded to

the Chi ef Engineer.

QO her witness is PWo S.K. Desai, who was working as

Executive Engi neer, KPC Division No.2, Bhalki from6.3.1999 to

8.8.2000. He was shown Ex.P22a letter dated 10.8.1999 given by

the appellant to himto close the work entrusted to himand to issue a
no dues certificate at the earliest. It is his say that he also received
another letter fromthe appel l'ant encl osi ng the necessary affidavit in
prescribed proforma to close his tender work which was produced at

Ex. P23. Both these exhibits were endorsed by himon 10.8.1999 and

the necessary entries were nade in i nward and outward register

mai ntai ned by their office. He has also produced letter dated 9.8.1999
witten by himto the Chief Engineer, Zone South, Bangal ore which is

Ex. P24 along with the no dues certificate. 'No dues certificate was
given after getting clearance from account section. He has stated that
it was fal se to suggest that appel lant hinself had executed the work

and he was suppressing the truth fromthe Court. ~He adnmits that he

has witten letter dated 12.8.1999 (Ex.27) to the appellant informng
that the tender for the work was closed. It is his say that even though
the appell ant requested to entrust remaining work to his brother

Mal | i karjun Khandre, the Central Ofice did not accede to hi's request.

PW Ashok Kumar Mogsheety was working as a Junior

Engi neer at the relevant tine. He has stated that the |ast neasurenent
in respect of the work entrusted to the appellant was taken on
10.8.1999 and it is his say that the entries of measurenment book Ex. 34
were in his handwiting. He stated that the neasurenent book was

al so signed by the Executive Engineer and that there was no further
measur enent of work pertaining to Sri Prakash Khandre.

Next wi tness PWO K. Mallikarjunai ah who was working at 't he

rel evant time as the Chief Engineer, North Zone, PWD (C&B),

Dharwad, has stated that letter dated 9.8.1999 sent by the Executive
Engi neer, PWD Bi dar Division was subsequently brought to his notice

on 11.8.1999. Pursuant to the said letter, he addressed letter dated
11.8. 1999 Ex. P37 to Chief Engineer (C&B), South, Bangalore. It is

his say that he permitted the transfer of work from appellant to his
brother Sri Mallikarjun Khandre. 1t is his say that by Ex. P37, he had
i nforned the Chief Engineer, (C&B), South, Bangal ore stating that he
has no objection for cancellation of the registration of the appellant.
Wth regard to the transfer of contract work fromone contractor to
another, he specifically stated that he had verified the Codal Rules and
that he was conpetent to grant the perm ssion of transfer of work
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fromone contractor to another under special circunstances. During
1994 before the general elections, the sane procedure was adopted.
In further cross-examination, he has stated that he had ordered the
transfer of contract work after 16.8.1999. On 16.8.1999, the

regi stration of contractorship of appellant was cancell ed.

PWLO B. Srinivasa who was worki ng as Engi neer-in-Chi ef has

stated that at the relevant tine he was worki ng as Chi ef Engi neer

PWD (C&B) South, Bangalore. It is his say that his office received a
letter dated 6.8.1999 Ex. P39 requesting for cancellation of registration
of appellant. Pursuant to that letter, he sought for sending No Dues
Certificate fromall the Chief Engineers, Superintendi ng Engi neers

etc. as mentioned in his letter dated 7.8.1999 Ex. P40. On 16.8.1999

he passed the orders cancelling the registration of the appellant after
obt ai ni ng necessary information from Chi ef Engi neer and

Superi nt endi ng Engi neers and others. He has denied the suggestion

that the order of cancellation of registration was mani pulated. It is his
further say that as per the portion of Ex.52 (c), he passed the order

Ex. P52(e) 'term nating all the contracts of the appellant. Ex.52 order
was i ssued on 16.8.1999 to the appellant.

PWL1 Basavraj Kukunda who was working as a Superintendi ng

Engi neer has produced correspondence file of one inward and one
outward registers for the nmonth of August onwards which were

Exhi bited as Ex. P/56, Ex. P. 57 and Ex. P 58. He has stated that on
the basis of information given by the Executive Engi neer, Ex. P. 59,
he had sent a letter dated 10th August, 1999 to the Chi ef Engi neer
recommendi ng cancellation of the registration of the contract of

appel lant and to entrust the same work to his brother Mllikarjun
Khandre. That letter is produced as Ex. P60. It .is his say that during
the 1994 el ections pending work of a contesting candidate for the
general elections was transferred in favour of another contractor and
on the basis of the sane anal ogy, the contract of the appellant was
cancel |l ed and the same was reconmended to be transferred to his

brot her Mallikarjuna Khandre. —He agreed to the suggestion that
bari ng the precedence stated above, the Codal Rules of PWD do not

aut hori se or enmpower himto transfer the work.

PWL2 V.S. Pat hange, Executive Engi neer has adnitted that

after cancellation of the contract work in favour of the appellant the
bal ance work was entrusted to his brother Sri Ml likarjun Khandre.

He has al so stated that contract comes to an end when the registration
of the contract is cancelled. He has denied the suggestion that even
though the contract was transferred in the name of Mallikarjun

Khandre, the sane has been carried out benam by the appellant. He
admitted that he has entrusted the work to Mallikarjun Khandre on
1.9.1999 and has sent the original Ex. 71 and 72 in his office at Bidar
and the entrustnent of the work under the aforesaid Exhibits was on
the direction of the higher authority. Such directions were given to
himin witing which was Ex. P. 20. He has al so produced agreenent
Form PWG 65. He deni ed the suggestion that work was done by

Mal i karjun Khandre for the appellant. It is his say that in the nonth
of Septenmber 1999, a different proforma was prescribed which was

Ex. 115 and because of the oversight he might have earlier stated the
agency as Prakash Khandre for the nonths of October to Decenber

1999.

PW6 Raj Kumar Wadde who was working as Jr. Engineer

Bhal ki Sub-Di vi si on has stated that nobody has done the work of

Hal bur ga- Bawgi road during August, 1999. Regardi ng stoppi ng of
wor k by Prakash Khandre, he nmade entry in Ex.P103. Thereafter,
further work which was carried out by Mllikarjun Khandre was al so
entered in Ex.P103. It is his say that witing of name of Prakash
Khandre at Page no.56 Ex.P103 was a m stake and, therefore, the
same was struck-off and in his place Mllikarjun Khandre’s nane was
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witten. He further stated that fromthe nonth of Septenber to
Decenber, 1999 no work was carried out on Hal burga-Bawgi roads.

PWL7 Chandrasekhar Patil who was working as Assistant

Executive Engi neer has al so stated that he was inspecting the progress
of work of Hal burga-Bawgi road between 4th August, 1999 to 30th
August, 1999 and during that period he had not seen any progress in
the work. He had received the letter fromthe Executive Engi neer on
29t h August, 1999 to take the cl osing neasurenent of the said work.
After taking the neasurenent of 30th August, 1999, he subnitted it to
the Divisional Ofice at Bidar.

Fromthe aforesaid oral evidence, it is abundantly clear that

contract of asphalting of Hal burga-Bawgi Kanmt ana road was

cancel |l ed and the work was handed over to Mallikarjun Khandre.

PWLO Engi neer-i n-Chi ef who was working as Chief Engi neer, PWD,

Sout h Zone, Bangal ore has specifically stated that registration and
cancel | ation of contractors falling in dass-1 and Il is to be nade by
t he Chi ef 'Engineer Commruni cation and Buil di ng (South), Bangal ore

and the power to renmove fromapproved |ist of the contractors is
vested in-himunder Rule 12. After getting information from al

of fices, he issued no dues certificate and cancelled the registration of
the appel  ant on 16t h-August, 1999. The contracts were term nated
after obtaining the opinion of the Governnent Pl eader regarding pre-
mature term nation/of the contracts. PW Chief Engineer carried out

i nspection on 8.11.1999 because of the closure of the work by the
appel l ant. He denied that work was carried out by Prakash Khandre
after termination of the work. No dues certificate was al so i ssued after
getting clearance fromall the departnents including the accounts
section. The |ast neasurenment - with regard to the work executed by
Prakash Khandre was taken on 10.8.1999, as stated by PW Ashok

Kumar. PW9 Chi ef Engi neer has al so stated that he had permitted the
transfer of work fromappellant to his brother Mllikarjun Khandre
after verifying Codal Rules and that he had ordered transfer of
contract work after 16.8.1999. The work was entrusted to Mallikarjun
Khandre on the recommendati on of Superintendi ng Engi neeri ng,

PWM1. It is also stated that contracts cone to an end when the
registration of contractorship is cancelled. PW2 (Executive

Engi neer) denied the suggestion that even though the contract was
transferred in the nane of Mallikarjun Khandre, the same was carried
out benam by the appellant.

Fromt he evidence and the correspondence produced between

the appellant and the Departnent, it is crystal clear that the appell ant
term nated the subsisting contracts and t he Departnent accepted it.
Hence, contracts were brought to an end by the parties. Departnent

also permtted the remaining works to be carried out by Mllikarjun
Khandre. In this view of the matter, the finding given by the High
Court that work of effective inprovenent and asphal ti ng of Hal burga-
Bawgi Kantana road continued and, therefore, contract was subsisting

i S erroneous.

The question whether the contracts were subsisting or not is

al ways a question of fact to be determned fromthe evidence on
record, still however, we would refer to the relevant case |aw cited at
the bar. [In S. Minishamappa v. B. Venkatarayappa and O hers

[(1981) 3 SCC 260], the Court considered letter witten by a candidate
who was el ected wherein he stated that "I cannot contest the

el ections to Vidhan Sabha, therefore, | request you to inmediately
cancel the work licence registered under you in ny name. | request
you to finalise all works pending in ny nane and cancel ny licence

i mediately." That was processed by the Departnent and it was
endorsed "please, finalise the clains of the contractor for the above
works". A further endorsenent was made directing the bills of the
contractor to be subnmitted i nmediately. The High Court arrived at
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the conclusion that on the relevant date the contract was subsisting
and, therefore, he was disqualified for contesting the election in view
of Section 9A of the Act. This Court considered the subm ssion that
contract can cone to an end (1) by parties, (2) by express agreenent,
(3) under the doctrine of frustration and (4) by breach; and after
considering the letter Ex.17, the Court held thus: -

" The appellant nmakes it nmanifestly clear that he

intended to contest the election and to enable himto do

so he wanted to have the licence in his favour cancelled

i medi ately and to have his bills settled. The said letter

clearly proceeds on the basis that at that point of tine

there was no existing contract between him and the

government and he was only asking for a settlenent of

his bills and for cancellation of the licence. The

endorsenents nmade on the said letter by the authorities

also go to indicate that the said position is accepted by

them and necessary - directions for finalisation of the bills

are given"

Wth regard to the breach of contract, the Court further
observed as under: -

"Even if it be held that the appellant had

conmitted a breach of the contract, the contract cannot
be said to be subsisting thereafter. |[If the contract is
di scharged by breach on the part of the appellant, the
entire contract necessarily goes and along with this the
agreenment, if there be any, with regard to the

mai nt enance, nust necessarily go, leaving the party
aggrieved to take steps to recover damages for such
breach. The contract, however, cannot be said be
subsisting. The fact that the bills of the appellant
were settled at a later date and that the security deposit
was refunded later on, will not disqualify the appell ant
in view of the explanation to Section 9-A of the Act."

The Court negatived the contention that if any contractor is

permtted to put an end to a contract by commtting breaches thereof

to enable himto contest the election, will frustrate 'the very purpose of
Section 9-A of the Act by holding that whether a contract subsists or

not, has to be deternmined in the Iight of the provisions of lawrelating
to contract and the interpretation cannot be in any way different while
consi dering the provisions contained in Section 9-A of the

Representati on of the People Act.

Similarly in Snmt. Aslhing @Lhingjanong v. L.S. John and

O hers [(1984) 1 SCC 205], the Court considered the letter witten by
the contractor to the concerned Executive Engineer stating that he was
closing his contract, to be sufficient for holding that' the contract was
no | onger subsisting as the contractor unilaterally put an end to the
contract and informed the department concerned accordingly and he

had al so resigned fromthe contractor’s list of PW.  The Court
negatived the contention that unless the letter was accepted by the
authority, the contract would continue and the contractor woul d suffer
from disqualification by holding that acceptance of the letter by the
authorities was unnecessary for putting an end to the contract

al t hough, the breach nmay give rise to a cause of action for damages.

M. Shanti Bhushan, |earned senior counsel heavily relied upon
the affidavit dated 9.8.1999 sworn by appellant Prakash Khandre.
That affidavit was sent along with a letter witten by Mllikarjun
Khandre who was the substitute contractor for the appellant to the
Executive Engineer stating that he was willing to execute all the
bal ance works entrusted to Shri Prakash Khandre on his quoted rates
as per agreenent and to conmplete themin all respect. |In the said
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letter, it was further stated that he was prepared to pay any dues
out st andi ng agai nst Shri Prakash Khandre. Along with letter there is
an affidavit of Prakash Khandre stating that in view of the
preponenent of the assenbly election, he could not conmplete the

work and, therefore, he had submitted application to term nate

subsi sting contracts between him and the Governnent of Karnataka

For the remaining work, in his place, Sri Malikarjun Khandre C ass-|
Contractor has agreed to execute the same on the sane rate, terns and
condi tions.

We woul d quote paragraph 7 of the said affidavit as heavy
reliance is placed by the | earned senior counsel for contending that it
woul d establish that contract subsisted or there was novati o.

"Para 7. | hereby declare in case Sr
Mal | i karjun Khandre C ass-1 Contractor, person fails to
execute the work, | will take the full responsibilities of

getting it conmpleted on the sane rate and terns and
condi tions."

Firstly, fromthe aforesaid affidavit, it can be stated that the
appel l ant had term nated the contract and that there was no question
of subsisting contract. Further, statenent made in the affidavit only
indicates that if Mallikarjun Khandre fails to execute the work,

el ection petitioner will take the full responsibility of getting it
conpl eted on the sanme rate, terns and conditions. But the said
statenment woul d not mean that any new contract for getting the works
to be carried out was executed between the appellant and the State
Gover nment .

Lear ned senior counsel also relied upon the decision in

Konappa Rudrappa Nadgouda v. Vi shwanath Reddy & Anr. (1969)

1 SCR 395] and subnitted that in the present case also there is
condition to repair the work for a period of one year even after

conpl etion of the contract work.~ It is his further subm ssion that in
vi ew of the paragraph 7 of the affidavit, appellant agreed to take over
the responsibility of conpleting the work if Mallikarjun Khandre
failed to execute the same and, therefore, there was a fresh contract
bet ween the appellant and the Departnent. |n the aforesaid case, the
Court referred to Chatturbhuj Vithaldas Jasani-v. Mreshwar

Par ashram and others [(1954) SCR 817] wherein a contention was

rai sed that no | onger any contract for supply of goods was in-existence
but only an obligation arising under a guarantee cl ause subsisted and,
therefore, it cannot be held that contract was subsisting. The Court
negatived the said contention by hol ding thus:

"It was argued that assuming that to be the case,
then there were no | onger any contracts for the "supply. of
goods" in existence but only an obligation arising under
the guarantee clause. W are unable to accept such a
narrow construction. This termof the contract, whatever
the parties may have chosen to call it, was a termin a
contract for the supply of goods. Wen a contract
consi sts of a nunmber of terms and conditions, each
condition does not forma separate contract but is an item
in the one contract of which it is a part. The
consi deration for each condition in a case like this is the
consi deration for the contract taken as a whole. It is not
split up into several considerations apportioned between
each term separately. But quite apart fromthat, the
obligation, even under this term was to supply fresh
stocks for these three depots in exchange for the stocks
whi ch were returned and so even when regarded from
that narrow angle it would be a contract for the supply of
goods. It is true they are replacenents but a contract to
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repl ace goods is still one for the supply of the goods
which are sent as replacenents.”

The Court thereafter held that applying these observations in the
context of construction of buildings and roads, it is obvious that if
some part of the work is found defective and has to be re-done, the
contract of execution as such is still to be fully perforned. This term
of contract is part of the contract of the execution because no
execution can be said to be proper or conplete till it is properly
executed. In such circunstances, the Court held that the contract

woul d subsi st and, therefore, disqualification provided under Section
9- A woul d apply.

In our view, the aforesaid decision would have no bearing to
the facts of the present case. That case dealt with a situation where
contract work was over, but the time period as stipulated in the
contract for carrying out the repairs was not over. Therefore, it cannot
be said that the contract was fully performed and hence, it was
subsisting. In the present case, there is termnation of all contracts by
the appellant. The Departnent accepted such term nation and the
contracts were brought to an end by both the parties. Therefore, there
is no question of contract or any part thereof subsisting on the date of
scrutiny of the nomination.~ This has been nade clear in the first letter
witten by the appellant on 6th August, 1999 to the Chi ef Engineer by
stating that his registration as Class | contractor with the Departnent
be cancell ed thereby putting an end to any sort of subsisting
contractual relationship between himand the Governnent. Presum ng
that according to the terms of the contract if some part of the contract
work is found to be defective or - is not properly executed and the
contractor was bound to performthe sane during a period of one year
after conpletion of the contract, then al so as contracts stood
term nated, said termof the contract of repairing for a period of one
year of curing the defect would al so not subsist.

Learned Seni or Counsel M. Shanti Bhushan submitted that the
contract work which was given to the brother of the appellant was, as
a matter of fact, performed on behal f of the appellant by M.

Mal | i karjun, his brother and, therefore, the H gh Court rightly held
that contract was subsisting on the date of scrutiny of the nom nation
paper. In our view, this subm ssion is wthout any substance mainly
because after termnation of the contract, fresh contract is executed by
Mal | i karjun Khandre for carrying out remaining work. Further

Section 7(d) as it stood prior to its anmendnent in 1958 inter alia
provided if the work is carried out "by hinself or for any person or
body of persons in trust for himor for his benefit or-on his account",
then such person was disqualified and in such situation, the question

of benam dar or carrying out on behalf of appellant mght require

some consideration. After substitution of Section 7(d) by Section 9A
there nust be subsisting contract by the contesting candi date for
execution of any works undertaken by himw th the Governnent. | The
essential ingredient of the Section is that the contract for the execution
of any works undertaken by the Government shoul d be subsisting on

the date of scrutiny of nomnation. It is to be stated that because

Mal |i karjun Khandre is brother of the contractor, it cannot be said that
he was acting as a benam dar as he hinself was a registered C ass-|
contractor. Further, as stated above, the objects and reasons of
Section 9-A provides that an unduly strict view about the governnent
contract should not be taken as it mght lead to disqualification of

| arge nunber of citizens, many of whom nay prove to be able or

capabl e Menbers of Parlianent or State Legislatures. Therefore, the
anmended Section 9-A uses the phrase that a person shall be

disqualified "so long as there subsists a contract’. Simlarly,
subsequent paynent by the Governnent for the work done whi ch was
payable at the time of termination of contract would not nean that
contract between the parties was subsisting and Expl anation to
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Section 9-A has nade the position clear

Learned counsel further referred to Ex.105, which is a
nmeasur enment book and submitted that in the nonths of Septenber,
Cct ober, Novenber and Decenber 1999 al so, the name of contractor,
Prakash Khandre conti nued and, therefore, it cannot be held that
contract was termnated. In our view, as stated above, all contracts
with the appellants stood term nated on 16th August, 1999.
Contractor’s registration was cancelled. No dues certificate was al so
given. Fresh contracts with the firm of brother of appellant,
Mal |'i karjun Khandre were executed. Mallikarjun Khandre hinself
was a Class-1 contractor. In these set of circunstances, it would be
totally unreasonable and unjustifiable to refer to some errors
conmitted by sone officers as admitted by the witnesses, in
nmentioning the name of Prakash Khandre as contractor in the
nmeasurenent book to arrive-at the conclusion that contract between
appel  ant and the Government was subsisting. Further, as per letter
dat ed 29.8.1999, the Executive Engi neer directed the Assistant
Executive Engineer that the closing neasurement of the work
execut ed be recorded and the same nmay be intimated to the office.
The work included Hal barga-Bowgi- road to Kant hane road.

Learned counsel next referred to the Codal Rule 167 and
contended that contract work shoul d not have been given to
Mal | i karjun Khandre and the Departnent was required to follow the
procedure prescribed thereunder. Codal Rule 167 reads as under: -
"167. (1) Contracts for works estinmated to cost
Rs. 10, 000/ - and over nentioned in sub-para 4 infra,
shoul d be prepared only on regular contract form No.
PWG 65 and shoul d be invited by public tenders.

(2) Sanctioned works falling under the follow ng
categories may be got executed on piece-work system at
rates not exceeding the current m ni num schedul e of
rates each case being however reported to government.

(a) Works for which there have been no response
fromany of the contracts to the Notification calling for
t enders.

(b) Works for which only individual tenders are
recei ved and whi ch cannot be accepted in view of the
prohi bitively high rates quoted which will not bear any
conparison with the sanctioned estimate rates or the
current schedule of rates. |In the case of tendered
contractors who stop away in the niddle, action should
be i medi ately taken to cancel their contract, strictly
enforcing the penal clause of the contract, the bal ance of
wor k bei ng got done as above or as per terns of contract.
In any case, either the sane tendered contractor or his
agents should not be given the bal ance work for
execution."

In our view, the Election Petitioner could not challenge the
acceptance or termnation of contract and grant of contract to
Mal | i karjun by the Department by resorting to certain departnenta
procedure prescribed for grant of contract to other contractor. 1In any
case, not follow ng the procedure prescribed under the Rul es would
hardly be a ground for holding that the contract was subsisting. PV,
Chi ef Engi neer, North Zone has specifically stated that he had verified
the Codal Rules and that he was conpetent to grant perm ssion of
transfer of work fromone contractor to another under specia
circunst ances and that simlar procedure was adopted before Genera
El ections during 1994. Hence, presum ng that he has wongly
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interpreted Codal Rule 167, then also it cannot be held that contract

bet ween the appellant and the State Government was subsisting. In

this view of the matter, in our view, further evidence |led by the parties
is not required to be dealt with or considered.

Fromthe aforesaid discussion, it is apparent that there was no
contract subsisting between the appellant and the State Governnent so
as to apply the provisions of Section 9-A of the Act and to hold that
appel  ant was disqualified to contest the elections. As stated above,
the order passed by the High Court declaring Dr. Vijay Kunmar
Khandr e-respondent No.1 as elected is, on the face of it, illegal

In the result, Cwvil Appeal Nos. 2-3 of 2002 filed by Prakash
Khandre are all owed, the inpugned order passed by the H gh Court
declaring el ection of Prakash Khandre, the returned candi date, as void
and declaring Dr. Vijaykumar Khandre who had polled the next
hi ghest nunber of valid votes as elected from No.2 Bhal ki Legislative
Assenbly constituency to the El eventh Karnataka Legislative
Assenbly i's quashed and set aside.

In view of the order passed above, Civil Appeal No. 1455 of
2002 stands di sm ssed.

There shall be no order as to costs.

........ J.
(M B. SHAH)

........ J.

( Bl SHESHWAR PRASAD S| NGH)
........ J.

(H K. SEMA

May 9, 2002.
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