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ACT:

Constitution of India, Articles 136 and 311 Article 136
Interference with, 'when warranted-Article 311 : Inquiry for
determ ning, suitability of probationer to continue in
servi ce, whet her! ampunts to "punishnent"- Renoval from
service, probationer vis a vis confirmed Government servant.

HEADNOTE:

Conpl ai nts wer e recei ved against the petitioner, a
probationer in the Haryana Civil Service (Judicial Branch),
and the H gh Court held an inquiry to determne his
suitability to continue in service.  Show cause notices were
issued and the petitioner was given reasonabl e opportunity
to be heard, but it was found that his explanations were
bel i ed by docunentary evidence on record, On t he
recormendation of the Hi gh Court, the State Governnent
terminated his services by an innocuously worded order,
after considering his further explanations. — Three questions
arose, before this Court. firstly, whether the inquiry held
by the H gh Court amounted to "punishment" within the
neaning of Article 311, secondly whether probationers and
confirmed Governnment servants stand at par in such cases and
thirdly, whether on nmere technical pleas, this Court should
interfere under Article 136 of the Constitution

Di sm ssing the special |eave petition, the Court,

HELD : 1. This Court would not interere under Article 136 of
the Constitution on a nmerely technical plea. It is-only if
patent facts disclose a serious enough infringement of |aw
as well as indubitably danmagi ng and undeserved consequences
upon a petitioner that the court’s conscience could be  so
noved as to induce it to interfere. [519 D E]

2.1f the enquiry conducted and notices given are intended
only to deterni ne whether a probationer, who has no fixed or
fully formed right to continue in service (treated in the
eye of law as a case of "no right" to continue in service),
shoul d be continued and nore serious action is not
contenplated it nmeans that no stigma is intended to be cast,
even if the reputation of the probationer is to sonme degree
affected, if those facts can not reasonably be disputed by
him |In the eye of law, it is not a case of punishment, but
of termination of service sinpliciter, unless the individua
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concerned has suffered a substantial |loss of reputation
which may affect his future prospects. [519 A-(]

Shai nsher Singh v. State of Punjab, 1975(1) SCR 814; State
of Punjab & Anr. v. Sukh Raj Bahadur 1968 Il SLR 701=AIR
1968 SC 1089; Ram Gopal Chaturvedi v. State of Mdhya
Pradesh 1969 SLR 429; S. P. Vasudeva v. State of Haryana and
Os.. AIl.R 1975 S.C. 2292;.Chanpaklal v. Union of India
Al.R 1964 S.C 1854; State of Bihar and Os. v. Shiva
Bhukshuk M shra, AT R 1971 S.C  1011: Purshottam a
Dhingra v. Union of India, A l.R 1958 S.C.  38; The
State of Orissa & Anr. v. Ram Narayan Das, A T.R 1961S. C
177; Ranendra Chandra Banerjee v. The Union of India & Anr.,
A T.R 1963 S.C. 1552; State of Uttar Pradesh v.
Akbar Ali Khan A.l1.R 1966 S.C. 1842 referred to.

3. There should be sonme-difference, as to the nature of,

or the depth of the inquiry to be held, as between a
probati oner whose services can be term nated by a notice and
a confirmed CGovernnment servant who has a right to continue

in service wuntil he reaches a certain age. A confirnmed
Government servant’s dismssal or removal is a nore serious
matter. This difference must necessarily be reflected in

the nature of inquiries for the two different purposes.
Neither can be '.punished”, without a formal charge and
inquiry. but a |less fornal

514

inquiry may be sufficient to determ ne whether a probationer
should be continued in service. He has no "right" to
continue to serve w thout justifying he continuance. [519 G
H, 520 A

JUDGVENT:

ClVIL APPELLATE JURI SDI CTION : Petition for Special |eave to
Appeal (Civil) No. 3818 of 1976.

From the Judgnent and Order dated the 12th August, 1976 of
the Punjab and Haryana H gh Court in Regular First Appea
No. 266/ 70.

G L. Sanghi and E. C Agr awal a for t he
Appel | ant/ Petitioner

R N. Sachthey for Respondents 1 and 3.

Hardev Singh and R S. Sodhi for Respondent No. 2.

The Judgrment of the Court was delivered by

BEG C. J.-The Special Leave Petition before us arises out of
a suit in which a point arose which had been referred for
deci sion by a | earned Judge of the H gh Court of Punjab and
Haryana to a | arger Bench on the ground that it involved an
i mportant question of |aw of some difficulty. This Court
i ssued notices to the State of Haryana and ot her parties and
we have heard counsel for both sides. Although the case
does not deserve grant of special |eave, we propose to
dism ss the petition with a statenent of the position | which
may clarify what seens to have troubl ed the Judges of the
H gh Court.

The petitioner before wus had joined the Haryana GCivi
Service (Judicial Branch) as a probationer on 8th Decenber,
1966. He was served with a show cause notice on 22nd
Cctober, 1968, asking himto explain certain allegations.
He was served with another show cause notice on 18th June,
1969, asking himto explain probably the same, or at any
rate, simlar allegations again. He replied to the first
show cause notice on 15th Novenber, 1968, and to the second
on 4th  July, 1969. The High Court consi dered hi s
expl anati ons and found that they were simlar but belied by
docunentary evi dence on record.
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The H gh Court then nade a recomendation to the State
CGovernment that the services of the applicant nmay be
term nated
On 18h June, 1969, still another notice was served upon the
applicant by the Chief Secretary to the Governnent which
stated inter alia :
"'t may be noted that both your earlier
expl anati ons and the one which you may submt
now i n pursuance of this revised notice, wll
be taken into consideration while deternining
your suitability for being ret ai ned in
servi ce. The reply to this notice should be
sent through the Registrar, Hgh Court of
Punjab and Haryana, wthin the stipulated
peri od.
After considering his further explanation the services of
the applicant were term nated by an i nnocuously worded order
dated 11th Septenber, 1969. The subm ssion on behal f of the
petitioner was
515
that, although, the order of term nation of his services was
i nnocuous, he was entitled toa fuller enquiry contenplated
by Article 311 of the, Constitution as he was, in substance,
puni shed. The petitioner relies strongly upon certain
observations of this Court in Shansher Singh v. Punjab(1)
whi ch was al so the case of a probationer whose services had
, been term nat ed.
Reliance is placed on behalf of the, State on : State of
Punjab & Anr. v. Sukh Raj Bahadur,(2) and Ram Gopa
Chaturvedi v. State of Mdhya Pradesh(3) andS. P. Vasudeva
v. State of Haryana & Ors.(4) In the last™ nentioned case,
Al agiriswam J., speaking for the Court, , observed
"W may in this connection  point out that
where an order of reversion as in the ' present
case, of a person who had no right to the
post, does not show ex facie that he was
being reverted as a neasure of punishnent or
does not cast any stignma on him the Courts
will not nornally go behind that order to see
if there were any notivating factors behind
that order. Certain cases of this Court have
taken that view Certain other cases -have
taken the view that it is open the Court to go
behind the order and find out if it ~was -in-
tended as a neasure of punishnment and if so
whether the formalities necessary have not
been foll owed. |In cases where enquiries have
been held before orders of reversion of a
probationer to his former |ower post or
di scharge of a probationer or discharge from
service of a tenporary servant were  passed
certain decisions have taken the view that
where the enquiry was held in order to find
out the suitability of the official concerned
the order would not be vitiated. In certain
other cases it has been held that the enquiry
was held wth a viewto punish and as the
enquiry did not satisfy the requirements of
Article 311 the punishnment was bad".
It was al so pointed out

"After al | no Gover nirent servant, a
probati oner or tenporary, will be discharged
or reverted, arbitrarily, without any rhynme or
reason. If the reason is to be fathoned in

all cases of discharge or reversion, it wll




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 8

be difficult to distinguish as to which action
is discharge or reversion sinpliciter and
which is by way of punishnment. The whol e
position in law is rather confusing. W think
it is tinme that the whole question was
consi dered de novo and it would be better for
all concerned and avoid a lot of avoidable
litigation if it should be held that the
reversi on of a probationer, froma higher to a
| ower post, or the discharge of a probationer
(1) [1975] (1) S.C.R 814.
(2) 1968 If SLR 701AIR 1968 S.C. 1089.
(3) 1969 SLR 429.
(4) Al R 1975 SC 2292.
516
or the discharge fromservice of a tenporary
servant cannot be questioned except on the
basis of mla fides inthe making of the
order™.
In our . ‘opinion, the confusion, if it is there, could be
cl eared up by considering what was exactly found, on facts,
by the Court in each case.
It appears fromthe detailed findings given by the Tria
Court upon issues of fact in the case before us that the
petitioner was given a reasonabl e opportunity to be heard in
reply even assumng that his services had ‘been terninated
for faults found with his conduct inthe course of either
performance of his' duties or relating to ‘other matters
rel evant for assessing his suitability to serve as a Sub-
Judge. He had anple opportunity to answer 1in witing
what ever was al | eged against -him No rule was shown to us
to support the view that anything were was needed if the
intention was not to hold a full _departnental trial to
puni sh but a summary inquiry to determine only suitability
to continue in service. The Hgh Court was not satisfied
with his explanations. 1t is difficult to see howa fuller
enquiry, as contenplated by Article 311 of the Constitution
which also Only requires a "reasonabl e opportunity of / being
heard" in’ respect of the charges nmade, could inprove his
position. It may be that, if the petitioner had acquired a
right to the post and was not a nere probationer whose
services were being term nated, |lie could have, technically
speaking, <claimed a formally fuller process of _hearing
before be could be punished for a fault. But, in the case
before wus, the petitioner had no right ~to continue in
service despite adequate reasons for term nating hi s
servi ces. He could, therefore, only claima hearing which
was reasonably sufficient and appropriate for | determning
whet her there were adequate reasons to continue him in
service, even if he could not be renmoved by way of
puni shment without a fuller inquiry.
It was observed in Chanpaklal v. Union of India(l) 'in the
case of a tenporary Governnent servant
"The contention on behalf of the appellant is
that this nenorandumreally anpbunted to a
char ge- sheet agai nst the appellant and he was
asked to give an explanation thereto and also
to state why disciplinary action should not be
taken against him Stress is laid on the
| ast sentence of the nmenorandum wher et he
appel l ant was asked why disciplinary action
shoul dnot be t aken agai nst hi m
It may be conceded that the way in which the
menor andum was drafted and the fact that in
the |last sentence he was asked to state why
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di sciplinary action should not be t aken
agai nst himm ght give an inpression that the
intention was to hold a formal departnenta
enquiry against himwith a viewto punishing
hi m But, though, this nay appear to be so,
what is inportant to see is what actually
happended after this nmenorandum for the courts
are not to go by the particular nane given by
aparty to a certain proceeding but are
concerned with,

(1) A l.R 1964 S.C. 1854.

5 17

the spirit ‘and substance of it in the |ight of
what preceded and succeeded it. It is true
t hat in the witten statenent of t he

respondent it is stated that from Decenber
1953 onwards a departnental enquiry was being
conduct ed against the appellant, though the
witten statement went on to say that that
departnental enquiry was not pursued as the
evi dence was not considered to be conclusive.
In actual fact however it is not even the case
of the appellant that any enquiry officer was
appoi nted to hold what we have called a forma
departnmental enquiry in which evidence was
tendered fromboth sides in the presence of
the appellant. This is clear frompara 8 of
the 'plaint in which it is said that sone
enqui ri es appeared-to have been held after the
menor andum_ of Decenber 1953 but  were not
pursued further.” It is however clear that no
formal departmental enquiry as contenplated
under Art. 311(2) read with the relevant
Central Services Rules was ever held after the
noti ce of Decenber 29, 1953, as otherwi se the
appel l ant woul dhave taken part in such an
enquiry and woul d have been entitled to cross-
exam ne wi tnesses  produced against him and
woul d also have been entitled to | ead
evi dence. It seens therefore clear t hat
though this menorandumwas issued and the
appel l ant was asked therein to state  why
di sciplinary action should not be t aken
agai nst him no departnental enquiry foll owed
that nmenorandum and the natter was dropped"
W think that the position before us also is very sinilar
No full-fledged departnmental inquiry followed any show cause
notice. Proceedings for punishnent could be deened to  have
been "dropped". The only result of what happened was an
i nnocuous order of termnation of service wthout ~stating
any ground for the termnation. If this, in  itself,
i nvol ved some reflection upon the petitioner’s capabilities
it cannot be helped. It was not undeserved. Ther ef or e,
there coul d be no question of injustice.
The Division Bench to which the case was referred for
hearing considered the rules applicable to termination of
services of a probationer and found that they hid been fully
conplied with. It also exam ned cases which laid down that
the formof the order is not decisive but the Court can be
go behind the ostensibly innocuous order and investigate the
real nature of the proceedings. The cases nentioned in this
connection were : The State of Punjab & Ors. v. Sukh Raj
Bahadur (supra), and the State of Bihar & Os. v. Shiva
Bhukshuk M shra.(1) It then relied on cases in which the
position of a probationer had been considered. These were :
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Parshotam Lal Dhingra v. Union of Indica(2); the State of
Oissa & Anr. v. Rain Narayan Das(3); and Renendra Chandra

Banerjee v. the Union of India & Anr. (4), State
(1) AIl.R 1971 S.C 1011

(2) AIl.R 1958 S.C. 36.

(3) AIl.R 1961 S.C. 177.

(4) AI1.R 1963 S. C. 1552.

518

of Uttar Pradesh v. Akbar Ali Khan(1l); the State of Punjab &
Anr. v. Sukh Rai Bahadur (supra); Shansher Singh v. State of
Punjab & Anr. (supra); and S. P. Yasudeva v. State of
Haryana (supra). The decision in each of these case turned
upon its own facts. It is only the principle laid down
whi ch can be binding | aw.
After considering the cases nentioned above, the Hi gh Court
reached the follow ng conclusion :
"The  menmbers of the State, Judicial Service
sometines do incur the displeasure of the
litigants against whom they decide cases.

Such litigants do not spare themand in many
cases send ~a |arge -nunber of conpl aints
against them to this Court. |If this Court
wer e to act i ndi scrimnately on such

conplaints wi thout getting them verified by
the /'District and Sessions Judges the nenbers
of the judicial service wuld be left wth
l[ittle or no security of tenure. It is
precisely for this reason that this Court
usual 'y has an enquiry held into the matter
bef ore getting the explanationof the judicia
of ficer concerned. Sonetines allegations of
corruption are also | evel l'ed against  judicia
officers. Prelimnary enquiries are also held
to verify such allegations before deciding
whet her a full fledged enquiry should be held
agai nst the judicial officer who i's a
probati oner for awardi ng hima puni shnment or
his expl anati on 'should be obt ai'ned for
deci ding whether he should be continued in
service or not. In the latter class of cases
t he notices issued wusually nention t hat
expl anati on was being called for taking action
under rule 7(2) appearing in part D of the
Haryana Civil Service (Judicial Branch) Rules,
1951, read wth rule 9 of the Punjab G vi
Services (Punishnment and Appeal) Rules 1952.
Such a nention of the rules gives a clear
indication to the judicial officer concerned
that no action to inpose a punishnent on’ him
was envi saged. This is precisely what was
done in the ins-ant case and the “appell ant
cannot contend with any justification ' that

hi s rights wunder Article 311(2) of t he
Constitution have been viol at ed’

In Shansher Singh's case (supra) this Court
sai d

"No abstract proposition can be laid down that
where the services of a probationer are
term nated w thout saying anything nmore in the
order of termnation than that the services
are termnated it can never anobunt to a
puni shnment in the facts and circunstances of
the case. |If a probationer is discharged on
the ground of misconduct, or inefficiency or
for a simlar reason without a proper enquiry
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and wi t hout his getting a reasonabl e

opportunity of showing cause against hi s

discharge it nay in a given case anount to

renmoval from service within the neaning of

Article 311(2) of the Constitution”.

(1) A l.R 1966 S.C 1842.
519
These observations nust, we think, be meant to cover those
case., where, even though the probationer may have no right
to continue in service,yet, the order termnating hi s
services casts a stigma on his name. This means that the
i ndi vi dual concerned nust suffer a substantiall oss of
reputation whi ch may . af f ect his future prospects.
In that <case, Justice requires a fuller hearing. I f,
however , after going into the particular facts and
circunstances of a case the Court finds, as seens to be the
position in the case before us, that the enquiry conducted
and notices given were intended only to arrive at a finding
on the desirability of continuing a person in service, and
nore serious action was not contenplated, it neans that no
stigna was intended to be cast. It nmay be that, in sone
cases, the nere form does not indicate the exact nature and
result of the proceedingjudged by its nature and its
effects upon a probationer. To some extent the courts are
bound to take into “account what the incontrovertible-
evi dence di scl osed. It may conclude that, even if the
reputation of a probationer was to sonme degree affected by
what took place, yet, if those facts could not reasonably be
disputed by him it provided a sufficient  ground for
term nation his services. There is, in such .cases, no
i njustice.
This Court would certainly not interfere under Article 136
of the Constitution on a nerely technical plea that the case
deserved a fuller enquiry. It nust be shown that such ' an

enquiry could serve a useful purpose. The facts nmust
indicate that if this fuller inquiry was held, the CGovt.servant
will be found to be bl anel ess. Q herwi se, / further

prol ongation of such litigation is pointless.

It is inmpossible to lay down propositions which are so clear
cut as to cover every conceivabl e case. |Indeed, an attenpt
to do so may make the law too rigid. It is only-if patent
facts disclose a serious enough infringement of |aw as well
as indubitably damagi ng and undeserved consequences upon _a
petitioner that the Court’s conscience could be so nmoved  as
to induce it to interfere wunder Article 136 of t he
Constitution. W are quite certain that this is not one of
those cases. On this ground alone this case could not be
one in which we could grant special |eave to appeal

There is, however, another point of view also, already
i ndi cated above, fromwhich the case could be considered.
It is that the H gh Court held that this was not ‘really a
case of punishnent. On this aspect of the case, the High
Court rightly seens to us to have proceeded on the view that
there should be atleast sone difference, as to the nature of
or the depth of the inquiry to be held, as between a proba-
ti oner whoseservices can be terminated by a notice and a
confirmed CGovt. servantwho has a right to continue in
service until he reaches a certain age. It is true that
neither can be "punished" without a formal charge and
inquiry. But, a less formal inquiry may be sufficient, as
it was here, to determ ne whether a probationer, who has no
fixed or fully formed right to continue in service (treated
in the eye of law as a case of "no right" to continue in
service), should be continued. A confirned Govt. servant’s
di smissal or renpval is a nore serious matter
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This difference nmust necessarily be reflected in the nature
of the inquiries for the two different purposes. W are
satisfied that, on facts found, the findings on petitioner’s
suitability to continue in service were rightly " not
interfered with, It was, in the eye of law, not a case of
puni shnment but of termination of service sinpliciter. The
petitioner should he thankful that a nore serious view was
not taken of his shortcom ngs. Consequently, we dismiss this
petition.

M R Petition dism ssed,
521




