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JUDGVENT:

R C. Lahoti, J.

The appel | ant was el ected a Council or of Rajpura Minicipa
Council in January, 1998. |In the month of April, 1998, he was el ected
as President of the Minicipality. He had hel'd the office hardly for a
peri od of four nonths when he was served with a notice dated
19. 8. 1998 issued by the Principal Secretary, Departnment of Loca
CGovernment, State of Punjab requiring himto show cause why he be
not removed fromthe post of President and of nenber of the
Muni ci pal Council and al so why he be not restrained fromcontesting
el ections of the Municipal Council for the next five years. The notice
| evel | ed three charges against the appellant. The first two charges are
redundant in as nuch as the same have been found not substantiated
and hence not acted upon. The third charge only needs to be dealt
with on which alone is founded the order of removal from
Presi dent shi p whi ch was i mpugned by the appellant by filing a wit
petition before the Hi gh Court. Charge no.3 is extracted fromthe show
cause notice and reproduced hereunder: -
3. . the Executive Oficer vide his letter
No. 6416 dated 5.6.1998 have informed that the
Muni ci pal Council, had invited the tenders for
purchase of the Foggi ng Machi ne as per the rules
and after conpletion of all the formalities Foggi ng
Machi nes were brought and tested for many days
in different wards of Minicipal Council but you
asked the Executive Oficer that payment of this
machi ne should not be nmade. Due to this reason
the wor ki ng of Municipal Council have been
obstructed. Wereas to purchase this nachine the
funds fromthe District Planning Board have been
recei ved by the Municipal Council. But Deputy
Comm ssi oner, Patiala had al so ordered the
Muni ci pal Council, to purchase this Fogging
Machi ne. This action of yours is against the
i nterest of the Municipal Council

4, Therefore, for the charges stated above it is
proposed that action be taken agai nst you under
Section 22, 16(1)(e) and (2) of Punjab Minici pal

Act, 1911 and to renmpve you fromthe post of
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Presi dent/ post of Menber of the Minicipal Council
Raj pura and to restrain you fromcontesting the
el ection of Council for next five years.

[ Underlining by us]

The appel |l ant gave a detailed reply. 1In so far as the abovesaid
third charge is concerned, the appellant submitted as under: -
.. that the aforesaid foggi ng machi ne was
delivered to the Minicipal Council Rajpura for
testing purposes and the said machi ne was wor ked
out in various wards of the Muinicipal Council
Upon using and testing the said nmachine, it was
found that the said nachine has certain inherent
def ects and was not working properly. Because of
the same defects and on the advice of the
Muni ci pal Council, the said nachine was returned
to the supplier and therefore, there was no
guesti on of nmking any paynent of the aforesaid
nmachi ne. It-is apparent that the Executive O ficer
Shri Ashok Kumar wanted a defective machine to
be purchased by the Minicipal Council for his
personal gains. By any stretch of imagination the
under si gned was not ‘expected to approve the
purchase of a defective nmachi ne and nake 't he
paynment thereof causing a big loss to the Minicipa
Council. Under the circunstances, there is no
guestion of any | oss having been caused to the
Muni ci pal Council or. any such act done by the
under si gned which is against theinterest of the
Muni ci pal Council. Al the actions of the
undersi gned as a President of the Muinicipal Council
have been taken in the best interest of the genera
public and in the interest of the Minicipal Counci
and public exchequer. The so called report
submitted by the Executive O ficer of the Minicipa
Council Shri Ashok Kumar agai nst the undersigned,

t hrough various comruni cations dated 5.8.1998

and 3.8.1998 are out of personal vengeance and is
a cal cul ated nmove made by himto harmthe

undersi gned and to seek his renoval so that the
aforesaid Shri Ashok Kumar may carry out his evi
designs with a free hand and w thout any
obstructi on.

The appel |l ant was called for a personal hearing on 27.7.1999
before the Principal Secretary, Local Governnent. The appell ant
avai |l ed the opportunity of personal hearing and apart from naking ora
subm ssi ons, also subnitted a witten neno of his subnissions
reiterating, though by el aborating, the stand earlier taken by him He
also set out in very many details, how his presidentship of the
Muni ci pality in the background of the political party to which he
bel onged, was an eyesore to the political party and the politicians in
power and the bureaucracy having joined hands with the politicians by
submitting to their dictates, acting together they were deternined to
drive himout of the office. By order dated 1.10.1999 issued by Shri
N. K. Arora, Principal Secretary to Governnent of Punjab, Departnent
of Local Governnent, the appellant was informed that although there
was doubt in allegations no. 1 and 2 but allegation no. 3 was
substantiated and therefore the appellant was being renoved fromthe
presi dentship of the Muinicipal Council, Rajpura. The rel evant part of
the order reads as under: -

| have gone through the facts of the case
and have given due consideration to the clains and




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 9

contentions advanced by the noticee on the one

hand and the State representative on the other

Even if full benefit of doubt is given to the noticee
inregard to allegation No.1 and 2, it is abundantly
clear that in regard to allegation No.3, he has
utterly failed to clarify his position. Instead, deep
and di stinct shadows of doubt and suspicion hover
over his head as he has tried to mslead the
Covernment and had patently resorted to

fal sehood. He clearly nmentions in his reply that he
had found the fogging machi ne defective on its
official report and had thus ordered its return
There is thus no question for paynent of the

machi ne. Facts, however, tell a different story.
During the trial run, the machi ne was found to be
okay. The Executive O ficer had prepared the

cheque and signed the same on 20.11.1998. For

over two nonths, the cheque was not presented to

the bank. 'Eventual ly, it was presented on

22.1.1999 and the paynment was made. I n al

fairness, the President should have not distorted
the facts and got hinself sunk into highly
enbarrassing situation. One fails to understand

why in his reply, he states that the machi ne was
returned and no paynent was to be nade. One

al so fails to understand why he kept the cheque in
his custody for over 2 nmonths. Circumstanti al

evi dence, therefore, goes deeply against him It
appears to be a case of abuse of ‘power and the
conduct of the President is quite unbecom ng
Accordingly, Shri Tarlochan Dev Sharma is herehy
renoved fromthe presidentship of the Minicipa
Council Rajpura in exercise of powers vested in ne
under Section 22 of Punjab Minicipal Act, 1911

[ Underlining by us]

The appellant filed a wit petition before the H gh Court of
Punj ab & Haryana putting in issue the abovesaid order. A Division
Bench of the High Court formed an opinion that the Hi gh Court could
not test the validity of the inmpugned order sitting |ike an appellate
court merely because there could be a possibility of arriving at a
conclusion different fromthe one arrived at by the conpetent
authority, and therefore, the inpugned order was not liable to bhe
interfered with. The wit petition was directed to be disnissed.
Feel i ng aggri eved by the inpugned judgnment of the H gh Court, the
appel l ant has filed this appeal by special |eave which | eave has been
grant ed.

The notice to show cause dated 19.8.1998 proposed a
di chromatic action. Wat has followed at the end is renoval fromithe
of fice of President only. Therefore, the short question arising for
decision in this appeal is: whether the inpugned order of removal is
sustai nable within the purview of Section 22 of the Punjab Minicipa
Act, 1911 (hereinafter, the Act, for short)?

Section 22 of the Act read as under: -
22. Resignation or removal of President and
Vi ce- Presi dent - Wenever a President or Vice-
Presi dent vacates his seat or tenders in witing to
the conmittee his resignation of his office, he shal
vacate his office; and any president or vice-
president nmay be rempved fromoffice by the State
Covernment on the ground of abuse of his powers
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or of habitual failure to performhis duties or in
pursuance of a resolution requesting his renoval
passed by two-thirds of the nenbers of the

comm ttee:

Provided that if a resolution requesting the renova
of the President or the Vice-President is passed by
two-thirds of the menbers of the committee the
President or, as the case nay be the Vice-President
shal | be deened to be under suspension

i medi ately after such resolution is passed;

Provided further that before the State CGovernment
notifies his renoval, the reason for his proposed
renmoval shall be comunicated to himby neans of

a registered letter in which he shall be called upon
to tender within twenty-one days an expl anation in
witing and if no such explanation is received in the
of fice of 'the appropriate Secretary to Governnent
within twenty one days of the despatch of the said
regi stered letter, the State Governnment may

proceed to notify his renoval

In a denocracy governed by rule of |aw, once elected to an
office in a denocratic institution, the incunbent is entitled to hold the
office for the termfor which he has been elected unless his election is
set aside by a prescribed procedure known to llaw. That a returned
candi date nust hol d and enjoy the office and di scharge the duties
related therewith during the termspecified by the rel evant enact nent
is a valuable statutory right not only of the returned candi date but al so
of the constituency or the electoral college which he represents.
Renoval from such an office is a serious matter. It curtails the
statutory termof the holder of the office. A stigma is cast on the
hol der of the office in view of certain allegations having been held
proved rendering hi munworthy of holding the of fice which he held.
Therefore, a case of availability of a ground squarely falling within
Section 22 of the Act nust be clearly nade out. A President.nmay be
renoved fromoffice by the State Governnent, w thin the neaning of
Section 22, on the ground of abuse of his powers (of President),
inter alia. This is the phrase with which we are concerned in the
present case.

The proceedi ngs for renpval nust al so satisfy the requirenents
of natural justice. Second proviso to Section 22 requires that the
reason for the proposed renoval shall be communicated to the person
proceeded agai nst by neans of a registered letter and he shall be
al l owed 21 days for putting up his explanationin witing. And
thereafter alone, the State Governnent may proceed to notify his
renoval . In between a duty to take decision by due application of
mnd to the allegations nade and the explanation given is inplicit and
shall have to be read in the provision though not expressly stated
therein. The appellant is not charged with habitual failure to perform
the duties of President of Minicipal Council. He is charged with having
abused his powers of President. The vires of the inpugned order
dated 1.10.1999 have to be tested on the touchstone of the
avail ability of this ground.

The phrase abuse of powers as providing a ground for
proceedi ng under Section 22 is not defined in the Act. Blacks Law
Dictionary (Seventh Edition, 1999) gives the neaning of abuse as to
depart from | egal or reasonable use in dealing with (a person or
thing), to injure (a person) physically or nentally, to damage (a
thing). |In Corpus Juris Secundum (Vol.1, p.402) it is so stated:-
ABUSE
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As Noun- It has been said that the word is not a
termof art in the law and that its every day

popul ar sense is well known; but that its proper
signification when enpl oyed depends upon the

context and subject matter. |In its largest sense, il
use or inproper treatnent of another; msuse. |In
the plural as used with reference to the authority of
governmental conmi ssions to correct abuses, the

word has been held to nmean a disregard of duty

i nposed by | aw;, any inproper use of a right or

privil ege.

The word abuse as occurring . in Section 5(1)(d) of Prevention of
Corruption Act, 1947 canme up for consideration of this court in M
Nar ayanan Nambi ar Vs. State of Kerala, AIR 1963 SC 1116. This
court observed

Abuse nmeans mi s-use i.e. using his

position for sonething for which it is not intended.

That abuse may be by corrupt or illegal neans or

ot herwi se-thanthose neans.” The word ot herw se

has wi de connotation and if no limtation is placed

on it, the words corrupt, .illegal, and otherw se

mentioned in the cl ause becone surplusage, for on

that construction every abuse of position is

gat hered by the clause. So sone limtation wll

have to be put on that word and that linitation is

that it takes colour fromthe preceding words al ong

with which it appears.in the clause, that is to say,

somet hi ng savouring of dishonest act on his part.

The contention of the |earned counsel that if the

clause is widely constructed even a

recomendati on nade by a public servant for

securing a job for another nmay cone within the

cl ause and that could not have been the intention

of the Legislature. But in our viewsuch innocuous

acts will not be covered by the said clause. The
j uxtaposition of the word otherwise with the words
corrupt or illegal nmeans, and the dishonesty

implicit in the word abuse indicate the necessity
for a dishonest intention on his part to bring him
wi thin the neani ng of the clause.

To find the nmeaning of a word or expression not defined in an
enactment the courts apply the subject and object rule which neans
__ascertain carefully the subject of the enactnent where the word or
expression occurs and have regard to the object | which the Legislature
has in view Forego the strict grammatical or etynol ogical propriety of
| anguage, even its popular use; let the subject or the context in which
they are used and the object which the Legislature seeks to attain be
your | enses through which | ook for the neaning to be ascribed. In
sel ecting one out of the various neanings of a word, regard mnust
al ways be had to the context as it is a fundanental rule that the
nmeani ngs of words and expressions used in an Act nust take their
colour fromthe context in which they appear. Therefore when the
context makes the nmeaning of a word quite clear, it becones
unnecessary to search for and select a particular meani ng out of the
di verse meanings a word is capable of, according to
| exi cographers.. Judge Learned Hand cauti oned not to make
a fortress out of the dictionary but to pay nore attention to the
synpat hetic and i magi native di scovery of the purpose or object of the
Statute as a guide to its nmeaning (See __ Principles of Statutory
Interpretation, Justice G P. Singh, 7th Edition 1999, pp. 258-259).
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The expression abuse of powers in the context and setting in

which it has been used cannot nean use of power which nmay appear

to be sinply unreasonable or inappropriate. It inplies a willful abuse
or an intentional wong. An honest though erroneous exercise of

power or an indecision is not an abuse of power. A decision, action
or instruction may be inconveni ent or unpal atable to the person

affected but it would not be an abuse of power. It nust be such an
abuse of power which would render a Council or unworthy of hol ding
the office of President. 1In as nuch as an abuse of power woul d ent ai

adverse civil consequences, the expression has to be narrowy

construed. Yet again, the expression enployed in Section 22 is

abuse of his powers or habitual failure to performhis duties. The

use of plural - powers, and the setting of the expression in the
fram ng of Section 22 is not without significance. It is suggestive of
| egislative intent. The phrase abuse of powers nust take col our
fromthe next following expression - or habitual failure to perform
duties. A singular or casual aberration or failure in exercise of power
i s not .enough; a course of conduct or plurality of aberration or failure
i n exercise of power and that too involving, dishonesty of intention is
abuse of ‘powers within the nmeaning of Section 22 of the Act. The

| egi sl ature could not have i ntended the occupant of an elective office,
seated by popul ar verdict, tobe shown exit for a single innocuous
action or error of decision:

One of the /requirenments of the principles of natural justice, as
i ncorporated in second proviso to Section 22, is that the reasons for
the proposed renoval have to be communi cated to the person
proceeded agai nst. . The purpose of such comrunication is to enable
himto furni sh an explanation of ‘his conduct or his act or onission

which is likely to be construed as an abuse of power. It is clear that
the facts constituting gravanen of the charge have to be
conmuni cated. It follows as a necessary corollary therefromthat

what has not been communicated or not relied on in the show cause
notice as a ground providing reason for the proposed renoval cannot
be relied upon as furnishing basis for the order of renoval. The
person proceeded agai nst under Section 22 of the Act has to be made
aware of the precise charge which he is required to neet and therefore
he must be apprised of the exact content of the abuse of power
attributed to him The authority taking decision nust apply its mnd
al so to the explanation furnished by the person proceeded agai nst and
this nmust appear fromthe order passed under Section 22.

The show cause notice alleged only this nmuch that the Minicipa
Counci | had purchased a foggi ng machi ne of which paynent was to be
nmade but the appellant (as President of the Minicipality) instructed
the Executive Oficer not to nake the paynment and this resulted in
the working of the Municipal Council having been obstructed. The
finding arrived at in the inpugned order dated 1.10.1999 is different.
There is no finding arrived at that the working of the Minicipal Counci
was i n any nanner obstructed by the appellant having instructed the
Executive O ficer not to make the paynment. The specific stand taken
by the appellant in his reply was that the machi ne had certain inherent
def ects and was not working properly and hence it was on the advice
of the Municipal Council that the appellant had desired the paynent
not to be made. The finding as to abuse of power is based mainly on
the fact that the Executive O ficer had prepared a cheque and signed
the sane on 20.11.1998 and yet the cheque was not presented to the
bank resulting in delayed payment to the supplier of the fogging
machi ne. The inpugned order also states that the cheque was kept by
the appellant in his custody for over two nonths. These events are
subsequent to the date of the show cause notice, i.e. 19.8.1998 as
also to the date of appellants reply i.e. 8.9.1998. Thus, briefly stated,
the content of abuse of power, as stated in the notice dated 19.8.1998
was-aski ng the Executive Oficer not to nmake paynment while the order
dated 1.10.1999 is founded on a subsequent event that in spite of the
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Executive Oficer having prepared and signed the cheque on

20.11.1998, the appellant detained the cheque in his custody for about
two nmonths resulting paynent being del ayed and this anpbunted to

abuse of power. There is no finding recorded in the inpugned order

that the explanation furnished by the appellant was factually incorrect.
A President is supposed to act in the best interests of the Minicipality
whi ch he is heading. In spite of fogging nmachine worth | akhs havi ng
been found by the Executive Oficer to be okay in its trial run, if the
President was informed of the machi ne having certain inherent

defects, there was nothing wong in his asking the Executive Oficer

not to make the payment unless he was satisfied that the nmachi ne was

fit for the purpose for which it was being purchased, all the nore,

when the funds for purchasi ng the nmachi ne were nade avail able to the
Muni cipality by the District Planning Board. Even accepting the

al | egati ons made agai nst the appellant, as contained in the show cause
notice, to be correct, his decision to w thhold the paynment may be said
to be an erroneous-or unjust decision. For this reason alone the
appel | ant cannot be said to be guilty of an abuse of his powers. |f any
one suffered by delay in paynent it was the supplier and not the
Muni ci paliity. There is nothing in the show cause notice or the ultinate
order to hold how the act of appellant had obstructed the working of
Muni ci pal Council or was against the interest of council. W are,
therefore, clearly of ‘the opinion that not only the principles of natural
justice were violated by the factum of the inpugned order having been
founded on grounds /at variance fromthe one in the show cause

notice, of which appellant was not even made aware of |et al one

provi ded an opportunity to offer his explanation, the allegations nmade
agai nst the appellant did not even prina faci e nmake out a case of

abuse of powers of President. The H gh Court was not right in formng
an opi nion that the appell ant was persuadi ng'the H gh Court to
judicially review |ike an appellate court the finding arrived at by the
conpetent authority. The present one is a case where the inpugned

order is vitiated by perversity. A conclusion of abuse of powers has
been drawn from such facts wherefrom such concl usi on does not even

prima facie flow The inpugned order is based on non-existent

grounds. It is vitiated by col ourabl e exerci se of power and hence
liable to be struck down within the well settled paraneters of judicia
revi ew of adm nistrative action.

Al t hough the appellant tried to suggest a case of nalafides and
col our abl e exerci se of power by stating a few facts and inviting a
finding that inpugned order was passed with-an ulterior notive in. as
much as the appellants election to the office of the President did not
suit the power that be and the political bosses of Shri N K Arora, the
then Principal Secretary, Departnent of Local CGovernnent, State of
Punj ab, however, we are not entering into that question as it is
unnecessary and al so because adequate material has not been
brought on record and pl aced before the court so as to undoubtedly
arrive at such a finding. However, sonething has to be said about
Shri N.K. Arora, Principal Secretary who initiated the action, heard the
appel | ant and passed the i npugned order of renoval “dated 1.10.1999.

It is interesting to view the present day bureaucrat-politician
rel ati onship scenario. A bureaucratic apparatus is a nmeans of
attaining the goals prescribed by the political |eaders at the top. Like
Alladins lanp, it serves the interest of whosoever wields it. Those at
the hel mof affairs exercise apical dominance by dint of their politica
l egitimacy. Coe e The nministers nake strategic decisions. The
of ficers provide trucks, petrol and drivers. They give march orders.
The minister tells themwhere to go. The officers have to act upon
instructions from above w thout creating a fuss about it. [Effectiveness
of Bureaucracy, The Indian Journal of Public Admi nistration, April-June
2000 at p. 165]

In the system of |ndian Denocratic CGovernance as
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contenpl ated by the Constitution senior officers occupying key
positions such as Secretaries are not supposed to nortgage there own

di scretion, volition and decision nmaking authority and be prepared to
gi ve way or being pushed back or pressed ahead at the behest of
politicians for carrying out conmands having no sanctity in law. The
Conduct Rules of Central Government Services comrand the civi

servants to maintain at all tines absolute integrity and devotion to
duty and do not hing which is unbecom ng of a Governnent servant.

No Government servant shall in the performance of his official duties,
or in the exercise of power conferred on him act otherwise than in his
best judgment except when he is acting under the direction of his

of ficial superior. In Anirudhsinhji Jadeja (1995) 5 SCC 302, this
court has held that a statutory authority vested with jurisdiction nust
exercise it according to its own discretion; discretion exercised under
the direction or instruction of sone higher authority is failure to
exercise discretion altogether. GObservations of this court in The

Purt abpur Company Ltd., AIR 1970 SC 1896, are instructive and

apposi te.  Executive officers may in exercise of their statutory

di scretions take into account considerations of public policy and in
sone context policy of Mnister or the Governnent as a whole when it

is a relevant factor in weighing the policy but they are not absol ved
fromtheir duty to exercise their personal judgnent in individual cases
unl ess explicit statutory provision has been made for instructions by a
superior to bind them As already stated we are not recording, for
want of adequate mmterial, any positive finding that the inpugned

order was passed at the behest of or dictated by soneone else than its
author. Yet we have no hesitation inholding that the inpugned order
betrays utter non-application of mindto the facts of the case and the
rel evant |aw. The manner in which the power under Section 22 has

been exercised by the conmpetent authority is suggestive of betrayal of
the confidence which the State Governnent reposed in the Principa
Secretary in conferring upon himthe exercise of drastic power like
renoval of President of a Municipality under Section 22 of the Act. To
say the | east what has been done is not what is expected to be done

by a senior official like the Principal Secretary of a wing of the State
CGovernment. W leave at that and say no nore on this issue

The appeal is allowed. The judgenent of the Hi gh Court under
appeal is set aside. The wit petition filed by the appellant. stands
all owed. The inpugned order dated 1.10.1999 renovi ng the appel | ant
fromthe Presidentship of the Minicipal Council, Rajpura under Section
22 of the Punjab Minicipal Act, 1911 is hereby quashed and set aside.
The appellant shall be entitled to costs quantified at Rs.10,000/- from
the State of Punjab, respondent No.1l, which has contested the
appel | ants case throughout. The appellant shall stand forthwth
reinstated in the office of the President of Rajpura Minicipality for the
rest of his term

( RC Lahoti )

( K. G Bal akrishnan )
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