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ACT:
Enpl oyees’ Provident Fund Act, 1952-Scope of s. 19A of the
Act - Whet her deci sion under s. 19A of the Act by the Centra
Governnment is final in the facts and circunstances of the
case.

HEADNOTE:
The respondent conmpany was nmanufacturing various articles
i ncl udi ng. Lantern and Safety Stoves etc. I n " Novenber

1952, Enployees Provident Fund Act, was passed and the
conpany was meking regul ar contributions to the Provident
Fund for all enpl oyees.

After sonetine, another establishnment which was carrying on
simlar business, filed a wit petition in Bonbay H gh Court
contesting the <claim of the Regional Provident Fund
Conmi ssioner, that the Act applied to-all sections of the
glass works. The Bonbay Hi gh Court held that the Act and
the scheme applied only to such sections of the company as
were covered by Sch. 1 of the Act and not to all sections:
Agai nst this decision, an appeal was preferred before this
Court and the Court reversed the decision of the H gh Court
and held that the Act and the schene applied to al
enpl oyees wor ki ng under the said gl ass works.

Regi onal Provident Fund Comm ssioner, Bonbay v. Shr ee
Krishna Metal Manufacturing Co., Bhandra, [1962] Supp. 3
S.C.R 815.

The respondent, although was making contributions in respect
of all its enployees, discontinued to do so after the
decision of the H gh Court in the above natter, except for
those enployees who were working in the Lantern and Stove
Secti ons. Thereafter, the enpl oyees raised a dispute, —and
the dispute was referred to the |Industrial Tri bunal
Maharashtra and the |Industrial Tribunal gave its award
agai nst the managenent but exenpted the respondent conpany
fromcontributing for certain years. After the decision of
this Court in Shree Krishna Metal Co.’s case, the Regiona
Provi dent Fund Conmi ssioner, called upon the respondent to
nmake contributions but the respondent pleaded that there has
been already a decision by the Central CGovernnent under s.
19A of the Act holding that the Act and the schene applied
only to the Lantern and Stove Sections and therefore the
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respondent asked for refund of the contributions nmade for
enpl oyees of other sections and nmmintained that t he
Departnment was not entitled to call upon the conpany to nake
contributions for the years in question. The Depart nent
threatened to take coercive steps and in consequence,
respondent filed a wit petition in the Nagpur Bench of the
Bonbay High Court <challenging the demand nade by the
Regi onal Provident Fund Conmi ssioner and sought relief.

The Hi gh Court held that in view of the Central GCovernments
decision wunder s. 19A of the Act, the appellants have no
right to reopen the question of liability of the respondent.
On appeal, the foll owi ng questions arose for consideration
(i) Wether there has ‘been a decision of the Centra
CGovernment under s. 19A of the Act. (ii) the effect of the
Award passed by the Industrial Tribunal exenpting the
conpany fromcontributing for certain years; (iii) whether
the company is liable to pay the administrative charges for
the exenpted periods. ~ Al owi ng the appeal

-1340 Sup, QG771

526

HELD : (1) Fromthe evidence it is clear that there has been
no ,final decision by the Central Governnent under s. 19A of
the Act. it was only a limted decision not to apply the Act
and the schenme in view ,of the judgment of the Bonbay Hi gh
Court and till the final decision of the appeal by this
Court. After the natter is finally disposed of by this
Court, the appellants are perfectly justified in demanding
contributions for all enployees fromthe respondent in termns
of the demand notice. [545 E]

Al though the Award passed by the Industrial Tri buna
exenpted the nmanagenent fromcontributing for ~a certain
nunber of years, it is not relevant for the purpose of
applying the Act arid the schene. Mreover, the appellants
were not parties to the award. Since the Act and the schene
applies to all sections of the respondent, the respondent is
liable to make contributions at the rate specified in the
Act . The rate specified by the Industrial Tribunal is not
in accordance with the Act. Therefore, the award of the
Industrial Tribunal does not stand in the way of the
appel l ant’ s demand for the period in question. [545 G 546 (]
(3)Once the enployer is held Iiable for payment ~of its
share of Provident Fund contribution for —the period in
question, it will also be liable to pay the admnistrative
charges. [546 B]

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal No. 2591 of
1966.

Appeal from the judgnment award order dated Septenber 17,
1965 t he Bombay High Court in Special Civil Application No.
380 of 1964.

R H. Dhebar, Ram Panjwani, S. P. Nayar and P. R Ram

Asi sh, for the appellants.

V. M Tarkunde and K. R Chaudhuri, for the respondent.
The Judgnent of the Court was delivered by

Vaidialingam J. This appeal on certificate, by the Union
of India and the Regional Provident Fund Comm ssioner.
Maharashtra State, 1is directed against the judgnment and
order dated Septenber 17, 1965 of the Bonbay Hi gh Court
al l owi nG Special Cvil Application No. 380 of 1964 filed by
the respondent conpany under Art. 226 of the Constitution
and quashing the notice of demand dated May 22, 1963 i ssued
by the Regi onal Provident Fund Commi ssioner
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The circunstances under which the wit petition was filed by
the respondent nmmy be stated : The respondent a Ilimted
conpany having its Head Ofice at Ogalawadi in Satara
District was manufacturing at the relevant tine d assware,
Stoves, Lanterns and Enanmel wares. It had several sections
inits factory, nanely, (1) dass Manufacturing Section, (2)
Lantern and Safety Stoves Section, (3) Enanel Section, (4)
CGeneral Section and (5) Canteen Section. [In or about 1946
the Conpany had introduced a Provident Fund Schene for its
workers under which it paid 12 pies in a rupee as the
enpl oyer’s contribution towards the said

527
fund. |In 1951 the Provident Fund Scheme was amended and the
Conpany agreed to nmake contributions to the. fund only if it
made profits.

On November 1, 1952, The Enpl oyees’ Provident Fund Act,
1952, Act No. XIX of 1952 (hereinafter to be referred to as
the Act), came into force and it nmade applicable to certain
schedul ed i ndustries. There is no controversy that the Act
was nade ‘applicable to the respondent on COctober 6, 1952 and
the Conpany had been paying its  contribution to t he
Empl oyees Provident Fund from Novenber 1, 1952. For the
pur pose of the Fund, a scheme had been framed under the Act.
According to the Regional Provident Fund Commi ssioner, the
Act and the Schene franmed thereunder applied to the entire
body of enpl oyees worki ng under the respondent. Though the
Conpany then raised objections on the ground that only the
enpl oyees in the Lantern and Stoves Section were covered by
the Schenme and that it was bound to make contributions only
in respect of those enployees, nevertheless, the Conpany
continued to nmake its share of contribution to the Provident
Fund even in respect of other enployees working in other
secti ons.

In the mean while, another establishnent in the area, the
Nagpur d ass Works, which was carrying on a business simlar
to that of the respondent company filed a wit petition
bef ore the Nagpur Bench of the Bombay Hi gh Court under Art.
226 of the Constitution, being Mscellaneous Petition No.
122 of 1956 contesting the claimof the Regional” Provident
Fund Conmi ssioner that the Act applied to all~ sections of
the dass Wrks. 1In the said wit petition the contention
was that the Act and the Schenme will apply only to - the
Lantern and Stove Section. Though this claimwas contested
by the Departnent, a Division Bench of the, Bonmbay High
Court, by its decision dated March 7, 1957 reported in The
Nagpur d ass Wrks Ltd., v. Regional Provident Fund -~ Comm s-
sioner(1l) wupheld the contentions of the Nagpur Gass Wrks
that the Act and the Scheme applied only to such sections or
departnents of the Conpany as were covered by Schedul e /' The
respondent before us continued to make its contribution in
respect of Al the enployees. There was some correspondence
between the Conpany and the Departnent, to which we wll
refer later. The Department had chal |l enged the decision of
the Bonbay Hi gh Court before this Court. The decision  of
the Bonbay Hi gh Court was reversed by this Court on March
14, 1962 in the decision reported in The Regional Provident
Fund Conmi ssi oner, Bonbay V. Shr ee Kri shna Met a
Manuf acturing Co., Bhandara(2). This Court after referring
to the rel evant Provisions of the Act including s. 2A which
had been introduced by an anendment in 1960 held that the
Act applied to conposite factories and that the d ass
(1) 1. L. R [1958] Boni. 444.
(2) [1962] Supp. 3 S. C R 815,
5 28
Wrks therein was comercially engaged in a Schedul ed
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i ndustry anpong others and hence the Act was applicable to
it. On this basis, this Court held that all the enployees

wor king under the said dass Wrks were covered by the Act
and the Schene.

To resurme the narrative, after the decision of the Bonbay
Hi gh Court, the respondent began to discontinue making
contributions in respect of the enployees, other than those
working in the Lantern and Stoves Section. The enpl oyees
raised a dispute regarding the discontinuance of t he
Provi dent Fund Schene and in consequence t he State
CGovernment referred the dispute to the Industrial Tribunal
Maharashtra, being Reference No. I.D. 29 of 1960. The
I ndustrial Tribunal, by its award dated June 24, 1960, after
considering the financial position of the Conpany, held that
for the years, 1951, 1957, 1958 and 1959, the Conpany shoul d
make contributions to the Provident fund at the rate of 8-
1/ 3 per cent of the basic wages to the workers uncovered by
the Schene under the Act and that the Conpany need not make
any contributions for the years 1950 and 1952 to 1956, as
during those years they have suffered | oses. It gave a
further direction that from March 1, 1960 the Conpany is to
make contribution at 6-1/4" per cent of the wages and
Dearness All owance. The Reference also related to the claim
for Dearness Allowance and the Tribunal had adjudicated on
that aspect al so.

After the decision/ of this Court, referred to above,
rendered on March 14, 1962, the Regional Provident Fund
Commi ssioner, by his letter dated March 22, 1963 called upon
the respondent to nmke its share of the Provident Fund
contributions at the statutory rate for the period Novenber
1, 1952 to Decenber 31, 1960 together wth admnistrative

char ges for t he sai d peri od. The Conpany nade
representations protesting against the demand nade, by the
Regi onal Provident Fund Conmm ssioner. In particular, they

pl eaded that there has been already a decision by the
Central Governnent under S. 19A of the Act holding that the
Act and the Schene apply only to the Lantern and Stoves
Section and on the basis of that decision the contributions
nmade by them under protest, with regard to the enployees
working in the other sections had  been refunded and
therefore the departnent was not entitled to call upon the
Conpany to nmmke contributions for the years in question
They further contested the claimof the departnment on the
ground that the question regarding the liability of the
Conpany to make contributions to the provident fund was the
subj ect of adjudication under the Amard of  the Industria
Tri bunal dated June 24, 1960 and this Award precluded the
departrment from’'Cl aimng contributions for the identica
period. The Conpany raised a further objection that even on
the basis of the decision of this Court, the Act does not
apply to its other sections.

529
These objections raised by the Conpany were negatived by the
departrment which threatened to take coercive steps to
collect the contributions if the demand, under the order
dated May 22, 1963 was not conplied with. The respondent,
in consequence filed the wit petition in the Nagpur Bench
of the Bonbay Hi gh Court challenging the demand made by the
Regi onal Provident Fund Conmi ssioner by his order dated My
22, 1963 and sought relief for restraining the officers
concerned from enforcing the demand and for quashing the
sai d order.
The appellant contested the wit petition on various
grounds, but it is only necessary to note that their nain
plea was that there has been no decision of the Centra
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Governnment under S. 19A of the Act to the effect that the
Act and the Schene apply only to the Lantern and Stove
Section of the respondent. On the other hand, their plea
was that the Act and the Schene had been nmade applicable to
the entire establishnent of the respondent conprising al
its sections and covering the entire body of worknen
enpl oyed in the said establishnent. The respondent has been
maki ng contributions as per the schene framed under the Act.
n view of the decision of the Bonbay H gh Court, which

they had to respect and obey, they had provisionally decided
that the contributions will be collected fromthe respondent
only in respect of those sections, which have been held by
the H gh Court to be governed by the Act. This decision was
a purely provisional and tentative one pendi ng t he
adj udi cation by this Court regarding the correctness of the
deci si on of the Bonmbay  H gh Court, which was bei ng
chal | enged by the appellants. 1t was in view of the Bonbay
Hi gh Court’s judgrent that  the anounts by way of
contributions  collected fromthe respondent in respect of
the worknmen who were held not to be governed by the Act,
wer e either ~refunded or adjusted towards his future
contributions in respect of those workmen to whom the Act
appl i ed. In this connection the appellants relied on the
correspondence that passed between themand the respondent
as well as the correspondence that the appellant had wth
the enpl oyees’ Union.. But after the decision of this Court
hol di ng t hat the Act applies even to a conposite
establ i shnent, the appellants necessarily had to take up the
matter fromthe stage at which it was |eft because of the
Bonbay Hi gh Court’s decision and-in consequence nade demands
on the respondent to conply with the provisions of the Act
and the Schenme. The appellants further pleaded that the
award of the Industrial Tribunal ~had no relevancy in
considering the statutory liability of the respondent ' under

the Act. Further, it was pointed out by them that the
principles on which the adjudication was given were not at
all in conformty with the Act. Finally, the appellants

pl eaded that they, having a duty to enforce the provisions
of the Act, which was a benevol ent nmeasure in the interest
of the worknen, issued the dermand

5 30

dated May 22, 1963 which is in conformty with the decision
of this Court.

The High Court, by its judgnent and order under appeal, has
held that the letter dated August 19, 1959 sent by the
Central Provident Fund Conmissioner, New Delhi, “to the
Regi onal Provident Fund Conm ssioner read with the letter
dated Septenber 21, 1959 sent by the latter to the
respondent clearly shows that there has been a decision
under s. 19A of the Act that only the Lantern and Stoves as
wel | as Enanel Sections of the respondent Conpany would be
covered by the provisions of the Act and that the order of
the Central Governnent having becone final, the appellants
have no right to have the question of liability of the
respondent in respect of the other sections reopened. In
this view, the H gh Court did not consider it necessary to
go into the question whether the decision of the Centra
Governnment as contained in the two letters referred to
above, was inconsistent with the provisions of the Act, nor
did it think it necessary to consider the effect of the
award in I.D. No. 29 of 1960. The Hi gh Court rejected the
claim of the appellants that the decision not to enforce
the Act in respect of the other sections was only a
tentative one pending adjudication by this Court regarding
the correctness of the Bonmbay Hi gh Court’s judgnent. Though

But
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it was contended by the respondent that even on the basis of
the decision of this Court, the Act and the Schene will not

apply to all sections of its establishnment, the H gh Court
rejected that contention on the ground that the nanufacture
of glass wares, the enanel wares and the lantern and stoves
was the industrial activity of the respondent and that to
such a case the decision of this Court will apply and that
the respondent Conpany will be governed by the provisions of
the Act and the Schene. Utinmately, the Hi gh Court quashed
the demand nade under the order dated May 22, 1963 and gave
directions to the appellants not to enforce the said demand.
On behal f of the appellants M. R H. Dhebar, |earned coun-
sel, very strenuously ‘urged that the Hi gh Court has
conmitted a very serious error in construing the letters
dated August 19, 1959 and Septenmber 21, 1959 as indicating
that there has been a decision by the Central Governnent
under s. 19A, accepting the contentions of the respondent.
The counsel pointed out that the entire correspondence
clearly shows that in view of the decision of the Bonbay Hi -
gh Court, ~the respondent’s claimfor adjustnment of the
amount paid by them was provisionally accepted pending the
appel l ants’ appeal in this Court challenging the decision of
the Bonbay Hi gh Court. The counsel further urged that the
award of the Industrial Tribunal has no rel evancy or bearing
in considering the statutory liability of the respondent
under the Act. The appellants were not parties to the award
and they have got a statutory duty to enforce the provisions
of the Act in the interest

531

of the enmpl oyees. On facts, the counsel urged, there can be
no controversy regarding the application of the Act to al
the activities of the respondent. Therefore, he pointed out
that the demand nade by the Regional ~ Provident Fund
Conmi ssi oner on May 22, 1963 was justified and the demand in
any event are for the periods not covered by the industria
adj udi cati on.

M. V. M Tarkunde, |earned counsel for the respondent, has
supported the judgnent of the Hi gh Court in full as also the
reasons given by the High Court for holding, that there has
been a decision by the Central Government under S. 19A. In
this connection he referred to certai n passages contained in
the comunications that passed between the —appellants  and
the respondent. The counsel further urged that when the
Central CGovernnent took a decision under S. 19A; as- is
evi denced by the letters dated August 19, 1959 and Septenber
21, 1959, that decision was not in any manner inconsistent
with the provisions of the Act. The said decision by the
Central Governnent was not a provisional one to abide the
adj udi cation by this Court regarding the Bonbay H gh Court’s
j udgrent . On the other hand, the said decision was a
totally independent one taken under s. 19A by the  Centra
CGovernment in respect of the respondent’s establishnment in
view of the contentions raised by it before the appropriate
aut horities. The counsel further urged that the liability
of the respondent for the period now covered by the denand
dated My 22, 1963 was the subject of adjudication by the
Industrial Tribunal on a dispute raised by the enployees.
The award has considered all aspects. and has exenpted the
respondent from maki ng any contribution for certain years.
That decision is binding on the workmen and the award is
still in force. The claimnmade by the appellants is really
an attenpt nade by the enployees indirectly to circunvent
the decision in |.D. No. 29 of 1960. Finally, the counse
urged that even on the principles laid down by this Court
regarding the applicability of the Act, the respondent’s
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objections regarding their liability in respect of certain
sections are valid.
We can strai ghtaway di spose of the last point urged by M.
Tarkunde that the Act does not apply to all sections of the
respondent’s establishment. W have already referred to the
deci sion of the Hi gh Court rejecting the contentions of the
respondent in this regard and holding that the nanufacture
of glass material, enanel and lantern and stoves, was the
industrial activity of the respondent and that the decision
of this Court squarely applies which, in consequence, makes
the Act and the Scheme applicable to all sections of the
respondent . That is a decision recorded by the H gh Court
on facts and we see no error in this conclusion reached by
the Hi gh Court.’
532

M. Tarkunde, however, contended that this Court in the
case of The Regional Provident Fund Conm ssi oner, Bonbay
v. Shree Krishna Metal Manufacturing Co., Bhandara(l) has
held that the Act and the Schene apply to all the sections
of the gllass works on the basis of s. 2A, which was inserted
in the Act, wth effect fromDecenber 31, 1960 by the
Enpl oyees Provident Fund (Anendment) Act, 1960 (Act 46 of
1960). Section 2A is-as foll ows

"2A Establishment to include all departnents
and branches:
For the renoval of doubts, it is hereby

declared that where an establishment consists
of different departments or ‘has branches,
whet her « situate in the sane place or in
different, places, all such -departments or
branches shall ~be treated as parts of the
sanme. "
As the said section takes effect only from Decenber 31
1960, the counsel argued, that the decision of this  Court
does not apply to the respondent-for the years in respect of
which the demand is made. W arenot inclined to accept
this contention of the |earned counsel. This Court has
el aborately considered the various provisions of ‘the Act,
and having due regard to the activities of the Conpany wth
which they were dealing held that the Act —applies to a
conposite factory. No doubt this Court has also referred to
s. 2A, which has been added by the Amendnent Act 46 of 1960
only for the purpose of enphasising that the said provision
nakes it clear that an establishnment may consist of
different departnments or may have different br anches,
whet her situated in the sane place or in different places
and yet all such departments or branches shall be treated
as parts of the same establishnent. Reference to this
Section has been made only for the purpose of . giving an
additional reason for negativing the contention that the
establishnent wunder s.. 1(3) (a) does not contenplate a
conposite factory. Therefore, it follows that the Act and

the Scheme fully apply to a conposite establishnent  |ike
that of the respondent, as held by this Court, in the
decision referred to above.

Two questions now fall, to be considered in this appeal

nanmely, (i) whether there has been a decision of the Centra
CGovernment under S. 19A of the Act as contended by the
respondent, and (ii) the effect of the award in I.T. No. 29
of 1960. In ,order to appreciate the contentions of the
| earned counsel on both sides, it is necessary to refer to
the material provisions of the Act and also to t he
correspondence that passed between the appellants and the
respondent .

The Act, as its preanble shows is to provide for the
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institution ,of provident fund for the enployees in
factories and other establishnments. Sub-section 3 of S. 1
provides for the applicability

(1) [21962] Supp. 3 S.C.R 815.

533

of the Act to the establishments referred to therein. There
is no controversy that the Act has been nade applicable to
the respondent Conpany on COctober 6, 1952 and the Conpany
has been paying its share of contribution to the enployees
provi dent fund from Novenmber 1, 1952.

Section 2 defines the various expressions. |In particular
f our expr essi ons require to be noti ced, nanel y,
“contribution" "schene" ', menber’ 'and "fund". Under s.

2(c) "contribution" neans a contribution payable in respect
of a menber under a Schene. Under s. 2(1) "Schene" neans a
Schene framed under the Act. Under s. 2(j) "menmber" means a
menber of the fund and under-s. 2(h) "Fund® nmeans the
provi dent fund establ ished under ‘a Schene.

W have ‘already pointed out that s. 2A. has also been
referred to by this Court in The Regional Provident Fund
Comm ssi oner, —Bonbay v. Shree Krishna Metal Manufacturing
Co., Bhandara(l) for holding that the Act applies to a
conposite establishment.

Section 5 deals with the framng of a Scheme by the Centra

Government cal l ed "Enployees Provident Fund Schene". Under
sub-s. 2 of s. 5, a schene franed under ‘sub-section (1) can
provi de that any of the provisions shall take effect either
prospectively or retrospectively fromsuch date as may be
specified in this behalf in the Schene. Sections 5Ato 5C
deal with the constitution of the Central Board, the State
Board and treating the Board of Trustees a body  corporate,

Section 5D(i) enpowers the Central Governnent to appoint a
Central Provident Fund Conm ssioner who is to be the Chief
Executive Oficer of the Central Board and to work | subject
to the general control and superintendence of the Centra

Boar d. Sub-section (2) of s. 5D simlarly enmpowers the
Central Governnent to appoint Provident Fund Conm ssioners,

Regi onal Provident Fund Conmi ssioners and other officers to
assist the Central Provident Fund Commissioner in the
di scharge of his duties. Section b5E provides for the
Central Board, wth the prior approval of the Centra

Governnment and a State Board with the prior-approval of the
State Governnment to delegate to its Chairman or any of its
officers such of its powers and functions under the Act ~ as
are necessary for the efficient admnistration of the
Schene.

Section 6 deals with the contributions to be paid by the
enpl oyer to the fund. It is to be at 6-1/4%of the basic
wages and Dearness Allowance and Returning Allowance, if
any, for the tinme being payable to the enployees. 1t/ also
provides for the enployees contribution to be equal to the
contribution payable by the enployer. At this stage'it may
be mentioned that during the period for which the denand has
been nade contribution is to be

(1) [21962] Supp. 3 S.C R 815.

534

nmade at 6-1/4% of the basic wages including Dearness
Al l owance, though the expression "Basi c Wages" under S. 2B
excludes Dearness Allowance. |In I.T. No. 29 of 1960 the
Tri bunal, even for the years for which the contribution has
been directed to be nmade, has fixed it only on the basic
wages excl udi ng Dearness Al |l owance.

Under s. 7A the officers nentioned therein have been em
powered to determ ne the anount due from any enpl oyer under
any provision of the Act or of the Scheme. Section 8 deals
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with the nanner of recovery of the anbunt due from the
enpl oyer. Section 19 provides for t he appropriate

government del egating any power, authority or jurisdiction
exercisable by it wunder the Act or the Schene to the
appropriate offices nentioned therein.
Section 19A, under which, according to the respondent, a
deci si on has been taken by the Central Government regarding
non-applicability of the Act to sonme of its sections,
di sputed by it, runs as follows:
"19A. Power to remove difficulties:
If any difficulty arises in giving effect to
the provisions of this Act, and in particul ar
i f any doubt arises as to:
(i) whet her. an establishment which is a
factory i's engaged in any industry specified
in Schedul e 1;
(ii)whether any particular establishment is
an~ establishment falling within the class of
establishnents to which this Act applies by
virtue of notification under clause (b) of
sub-section 3 of section 1
(iii)the ~nunber of persons enployed in an
est abl i shnent;
(iv)the nunber of years which have el apsed
from the date on which an establishnent has
been set up; or
(v) whet her the total ‘quantum of benefits to
whi ch an enpl oyee is entitled has been reduced
by the enpl oyer,
the Central Governnment may, by order, nake
such provision or give such direction, not
i nconsistent with the provisions of this Act,
as appear to it to be necessary or expedient
for the renpval of the doubt or difficulty;
and the order of the Central Governnment, in
such cases, shall be final."
It may also be stated that according to the respondent a
controversy arose whether its establishnent is one falling
within the class of establishment to which the Act applies
by virtue of noti-
535
fication under cl. (b) of sub-section (3) of s. 1 and it is
in view, of that controversy that the Central Governnent
took a decision. accepting the respondent’s contention
Such a dispute raised by the respondent squarely cones under
cl. (2) of s. 19A, and that decision has becone final. It
is not necessary to refer to the, Schenme as there is no
di spute that if the Act applies, the Schene franmed
t hereunder does not violate any provision of the Act.
Froma review of the sections, it will be seen that the Act
is essentially a neasure for the welfare of the enployees;
and if the Act applies and a Scheme has been franmed for an

est abl i shnent, t he enpl oyer is bound to make t he
contributions as provided for tinder s. 6. There is a
statutory liability on an enployer to pay the contribution

at the rate nmentioned in s. 6. Stringent provisions have
been nmade for non conpliance with the requirenent of the
statute and very drastic powers have been given to the
authorities to recover the contribution due from an
enpl oyer. Though there is a hierarchy of of ficials,
nevertheless, it is only the Central Government that has
been given power wunder s. 19A to give a direction not
inconsistent wth the provisions of the Act, if any doubt
arises regarding one or other matters referred to in ds.
(i) to (v); and that power is to be exercised when any
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difficulty or doubt arises in giving effect to the
provisions of the Act. Wiile the contention of t he
respondent is that the letter dated August 19, 1959 read
with letter dated Septenmber 21, 1959 constitutes a direction
given by the Central Governnent under s. 19A, according to
the appellants no such direction has been given because the
Central CGovernnent had no occasion to consider the nmatters
nmentioned under cl. (ii) of s. 19A

Now the question arises whether there was any occasion for
the Central Governnent to give a direction under s. 19A in
the, case of the respondent. 1In order to understand the
context in which the letters dated August 19, 1959 and
Septenber 21, 1959 relied on by the respondent cane to be
witten and to understand’ their full inplication, it is
necessary to refer to the correspondence that passed between
the appellants and t he respondent, both prior and subsequent
to August 19, 1959. The judgnment of the Bonmbay Hi gh Court
in the Nagpur G ass Wrks' case(l) was rendered on March 7,
1957. ' The respondent in its |letter dated Decenber 10, 1957
addressed to the Regional ~ Provident Fund Conmi ssioner
Bonbay, after referring 'to the ‘Act having been nade
applicable to its establishnent, gave a |list of its
activities, as well as the nunber of the enployees working
in the various sections.” The nunber of enployees to whom
the Provident Fund Schene under the Act applied has also
been stated. The respondent then refers to a representation
made to the Regional Provident Fund.~ Commi ssioner stating
that the Act applied only to,

(1) . L R [1958] Rom 444.

536

sonme of its sections, but this representation was  rejected
by the officer concerned as early as March 31, 1953. The
Conpany then states that the view of the Regional Provident
Fund Conmi ssi oner as expressed in his letter dated March 31
1953 that the Act applies to all sections of t he
establishment is erroneous in viewof the decision of the
Bonbay High Court rendered on March 7, 1957 in the case of
Nagpur d ass Wrks(1). After referring to the naterial part
of the judgnment of the H gh Court, the respondent ~'states
that in view of the said decision, the Act, which has been
made applicable to all the enpl oyees working under the res-
pondent can be nmde applicable legally only to those
enpl oyees engaged in the manufacture of Hurricane Lanterns
and non pressure stoves. On this basis, the Conpany further
nmakes a request to the Regional Provident Fund Conm ssioner
to reconsider his previous view expressed inthe letter of
March 31, 1953 and grant suitable relief to. The Conmpany
winds up the letter by making a request to the Oficer . that
the contributions nade by it all along even in respect of
the enpl oyees not covered by the Act as per the Bonbay Hi gh
Court decision, may either be refunded , or adjusted  towards
future contributions payable by themin respect of enployees
to whomthe Act will apply under the said deci sion.

Two circunstances energe fromthis letter of the Company (i)
that fromthe very beginning the Act has been applied to al
the enpl oyees of the respondent working in all its sections
and that a representation made by it to revise the Schene
was not accepted by the Department even as early as March
31, 1953 and the Company has been making provident fund
contributions for all its enployees; and (ii) the letter
dated Decenmber 10, 1957 is necessaciated, as expressly
nentioned therein because of the judgnment of the Bombay Hi gh
Court dated March 7, 1957 and it is on the basis of that
judgrment that the Departnment was being asked to reconsider
its previous view regarding the applicability of the Act to
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all the enployees of the Conpany. Therefore, even the very
earlier letter witten by the Conpany aski ng for

nodi fication of the Scheme is really rested on the judgnent
of the Bonbay H gh ’'Court. On Novenber 28, 1958 the
Regi onal Provident Fund Conmi ssioner, Bonbay wote a letter
to the Company. In that letter he referred to the Conpany’s
letter of Septenber 1, 1958 where the latter appears to have
stated that it "would be justified in wthholding the
paynment of enployer’'s share till final decision from Suprene
Court is obtained "The officer then refers to the ,Genera
Secretary for the enployee’s Union having met him and
sent ed that the respondent was recovering the
enpl oyees share , of provident fund contribution every nonth.
On inquiry, the officer states, that the said anmount is not
being remtted or credited towards the enpl oyees’ share for
the nmonths for which the

(1) 1.L.R [1958] Bom 444.
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amounts have been collected by the respondent. The officer
nakes a request to the respondent to renmt the anounts
collected by it as early as possible. This letter of the
Regi onal Provident Fund Commissioner again indicates that
the respondent itself has been taking up the position that
it will be justified in not making contribution to the
provident fund till a final decision is given by the Suprene
Court. That clearly  indicates that the Departnent had taken
up in appeal the judgnent of the Bonbay Hi gh Court to this

Court and the respondent was fully aware of the same. Thi s
letter further shows that it was not as if the enpl oyer, the
respondent, was totally denying its liability under al

ci rcunst ances. It limts it only till ~a final  decision

regardi ng the correctness of the Bonbay H gh Court’s viewis
given by this Court.
On Decenber 22, 1958, the respondent again sends a letter to
the Regional Provident Fund Comm ssioner stating that @ they
nave never disputed their liability to pay the workers and
Conpany’s contribution so far as the Lantern and d ass
Departnments were concerned. However the Conpany affirns
that they are disputing their liability to contribute in
respect of the workers in the dass, Enanel and, other
Depart ment s. The Company gave an account of -the total
amount contributed by it from Novenber 1, 1952, the -date
when the Act was made applicable to the Conpany, till
Cct ober 31, 1958. The Conpany further says :
"W have so far remtted to you Rs.
7,06,914.87 np. i.e. we, have paid you in
excess a sumof Rs. 1,11,940/since  enpl oyees
in G ass, Enanel and other Departnents are not
covered by the Act according to the decision
of the H gh Court and the matter is now /under
consi deration of the Supreme Court of India."
The Company makes a request to the Officer to adjust, what
according to them were excess paynents. The Conpany
further states :
"The excess anount of Rs. 1,11,940/- after
adjusting all dues wupto 31-10-58 nay be
retained with you till the Supreme Court
finally decides the matter."
This letter further enphasises that the respondent was
rai sing a di spute regarding their non-liability to
contribute in respect of certain sections nmainly on the
basis of the Bonbay H gh Court decision. They al so
specifically referred to the appeal against the decision of
the Bonbay Hi gh Court pending in this Court. It is on this
basis that the respondent states that the excess anmounts

repre
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that have been paid by themmy be retained till this Court
finally decides the matter. Therefore, the non-liability
pl eaded by the respondent is again based upon the judgnent
of the Bonbay Hi gh Court and the period during which the

non-liability is sought to be extended is till this Court
finally adjudicates upon the matter.
538

Then we conme to the two crucial letters dated August 19,
1959 and _Septenber 21, 1959. The first is a letter witten
by the Central Provident Fund Conmmi ssioner, New Delhi to the

Regi onal Provident Fund Conmm ssi oner, Bonbay. Qovi ousl y,
after the judgment of the Bonbay High Court, some
correspondence seens to  have taken place between the
of ficers concer ned and the Regional Pr ovi dent Fund

Conmi ssi oner sought clarification fromthe Central Provident
Fund Conmi ssioner. The Central Provident Fund Comm ssioner
inthis letter states :
"W have since been advised by the Governnent
of India that the "enanel" and "lanterns and
stoves" sections of the Ogale dass Wrks

Ltd., will continue to be covered under the
Enpl oyees ~ Provident Fund Act, 1952. The
Provi dent Fund contributions deposited by the
managemnent in respect of the remai ni ng
sections of the factory viz., (i) general,
(ii) glass, and (iii) canteen may be refunded
to them"

I nD

The second letter dated Septenber 21, 1 959
was addressed to ,the respondent by the
Regi onal Provident Fund Conm ssioner after
getting clarification from - the Centra
Provi dent Fund Conmissioner.” In this letter
it is stated that the Act and the Scame franed
t her eunder has been made applicable to Enanel
and Latern and Stoves sections of the
respondent’s factory and that the anpunts
deposited by themin respect of the  other
sections, nanely, (i) general, (ii) glass, and
(iii) canteen are to  be ref unded. The
respondent was desired to submt a list as on
August 31. 1959, giving the —account nunbers
and the nanes of the enployees who will be
uncovered by the Act and also put ina claim
for the excess anpbunt paid by it. Prina facie
if these two letters of August 19, 1959 and
Septenmber 21, 1959 are read each by itself and
in isolation without having any regard to what
has passed between the parties and the
Departnment, both prior and subsequent, the
matters nentioned in these two letters may
appear to ’'Support the contentions ‘of the
respondent that the Central Governnent hasgiven
a direction that the Act and the Schene  wl|
apply ,only to the Enanel and Lantern -and
St oves Sections of the respondent. That is
what is stated in the letter of the Centra
Provi dent Fund Conmissioner to the Regiona
Provi dent Fund Commi ssioner. On the basis of
the letter dated August 19, 1959, the Regi ona
Provi dent Fund Conmi ssioner also informs the
respondent that the Act and the Scherme will
apply only to those sections and the excess
contributions wll be refunded. The High
Court, in our opinion. has laid undue enphasis
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oil the use of the expression "W have since
been advised by the Governnent of |India"
occurring in the letter of August 19, 1959.
According to the High 'Court sone doubt nust
have been raised by the Regional Provident
Fund Commi ssioner regarding the applicability
of the Act to all the
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sections of t he est abl i shrment of t he
respondent and these doubts nust in turn have
been referred to by the Central Provident Fund
Conmi ssioner to the Central Government for
resol ving the doubts. The Central Governnent,
according to the H gh Court, can be noved only
under s. 19A of the Act, and it nust have
given a direction, as indicated in the letter
of August- 19, 1959. There fore, it is the
view of the Hi gh Court that a final direction
has been given under S. 19A by the conpetent
authority, the Central Governnent, regarding
non- applicability of the Act and the Schene to
(i) general, (ii) glass, and (iii) canteen
sections of the respondent establishment. The
advice that is referred toin +he letter of
the /August 19, 1959 is really a direction of
the Central , Governnent. ~The H gh Court finds
further support for this conclusion in the
letter  of Septenber 21, 1959. This letter,
accordi ng to the H gh Court,  makes t he
position very clear that the decision of the
Central Gover nmrent regardi ng t he non-
applicability of the Act to the (i)  general
(ii) glass; and (iii) canteen sections has
been conmmunicated to the respondent 'and in
addi ti on the Department has al so undertaken to
ref und the excess -paynents nmade by the
respondent in respect of the enpl oyees working
in these three sections. According to the
H gh Court the contentions of the  respondent
in this regard have been accepted by the
Central Governnent and a decision, which has
becorme final, has been givenin favour of the
respondent under s. 19A.
W are not inclined to agree wth this
reasoning of the |earned Judges of the  High
Court in the interpretation placed on these
two letters. They have not given due weight
to the earlier letters already referred to by
us, where it has been categorically stated,
even by the respondent, that its claim
regarding non-applicability of the  Act in
respect of the three sections is exclusively
based on the decision of the Bonbay H gh Court
and it wants the excess paynment nmade by it to
be kept to its credit till the matter is
finally adjudicated upon by this Court. The
Departrment also inits replies specifically
refers to the matter pending in this Court in
appeal. The High Court has ignored all these
factors when it held that there has been a
decision taken wunder S. 19A by the Centra
Gover nment .
The further view of the High Court is that
there is nothing in the letters of August 19,
1959 and Septenber 21, 1959 that the decision
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of the Central Governnment was only a tentative
or provisional one, which could be taken up
for reconsi deration dependi ng upon t he
judgrment that may be given by this Court.
Even here the view of the Hi gh Court is wong.
If the two letters are properly understood in
the context of the previous correspondence,
the position that there has been no decision
by the Central CGovernnent under S. 19A and
that any order for refund of the excess
540
amount that may have been passed was purely
provi si onal or tentative pending the decision
by this Court, is nade clearer by t he
subsequent” letters to which we will rmake a
reference i nmediately.
On Cct ober14, 1959 the Central Provident Fund
Conmi ssioner addressed a letter to the Genera
Secretary of the Enployees’ Union that the
Centr al Governnent - has deci ded, at t he
i'nstance of the respondent, that the coverage
of (i) general, (ii) glass, and (iii) canteen
sections be ~discontinued and that the pro-
vident fund anounts deposited be refunded.
The l'etter proceed, to say :
"This /decision is due to-the judgnment of the
Bonbay Hi gh Court in the cases of Qudh Sugar
MIlls 'Ltd., etc. Youwll agree that the
deci siion of the Bonmbay Hi gh Court, had to be
given effect totill the appeal preferred by
us in those cases is favorably decided by the
Supreme Court of India. It will take sone
nore time for getting the  Suprenme Court’s
decision and you w 'l appreciate that it is
not in our hands to expedite the decision."
The officer then refers to a suggestion nmade by the Union
for anending the Act and states that it is not acceptable to
the Governnment of India. Finally, the officer winds up the
letter by saying that nothing can be done till a favorable
decision is obtained fromthis Court in the appeal filed by
the Department agai nst the Bonbay H gh Court judgment. The
Uni on appears to have been distressed at the decision of the
Bonbay High Court and representations appear to have been
nade to the authorities. The Union is pacified by the
officer that the decision taken regarding the  respondent
being a linited one and that such a decision was inevitable
in view of the Bonmbay Hi gh Court’s judgnent and that the
position wll continue to be the sanme till  the fina
adj udi cation by this Court in appeal
Therefore, here again it is seen that the Departnment is
putting in the forefront the Bonmbay H gh Court judgnent as
an obstacle to enforce the provisions of the Act in ‘respect
of all the sections of the respondent and is waiting the
judgrment of this Court.
On Cctober 17, 1959, the Union through its Secretary again
addr essed a letter to the Regional Pr ovi dent Fund
Conmi ssioner regarding the decision of the respondent to
di scontinue its contribution under the Act in view of the
letter of the Regional Provident Fund Conmm ssioner dated
Septenmber 21, 1959. The Union takes objections to the
Departnment having taken a decision like that in favour of
the Managenment when the nmatter is pending appeal before this
Court. The Union expressed its resentnment that t he
Departnment has not waited till the decision was given
541
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by this Court. On Novenber 20, 1959 the respondent wote a
letter to the Regional Provident Fund Conmi ssioner giving. a
statement of accounts of the deposits made by them and
stating the excess anpunt that is refundable to them being
the contributions nmade in respect of the enployees not
covered by the Act. The respondent nakes a request for
refund of the anpbunt. On April 20, 1960 the Regiona

Provi dent Fund Conmi ssioner inforned the respondent about
the refund of the anmount of all the enployees who are not
covered by the Act.

It appears that in view of the fact that the respondent
st opped making the contributions in respect of the enployees
in the three sections concerned, the Union raised a dispute
and the CGovernnment accordingly referred the said natter for
adj udi cation to the Industrial Tribunal, Mharashtra. The
Tri bunal has nade an award on June 24, 1960 in |.T. No. 29
of 1960, which will be referred to by us when dealing wth
the second contention. At this stage it is enough to note
that there was a reference regarding the provident fund and
there was an award on June 24, 1960. This Court delivered
its judgnment on March 14, 1962 reversing the decision of the
Bonbay Hi gh Court. In viewof the decision of this Court,
whi ch was favorable to the enpl oyees, the Union on March 28,
1962, addressed a letter to the Central Provident Fund
Conmi ssi oner drawi ng hi's urgent attention to the decision of
this Court wherein it has been held that the Act applies to
all conposite wunits. The letter then refers to the
di sconti nuance of ‘contributions by the respondent, in view
of the letter dated Septenber 21, 1959 of 'the Regiona

Provi dent Fund Conmi ssioner. ~The Union reiterates that in
vi ew of the decision of this Court, the respondent is liable
to pay the provident fund anmount according to the Act and
the Schene. The officer is requested by the Union to take,
the necessary steps to realise the —anbunts from the
enpl oyer, the respondent.

On January 3, 1963 the Central Provident Fund Conmi ssioner
addressed a letter to the Secretary, Governnment of India,

M nistry of Labour and Enploynment. |In the said |etter the
officer states that the applicability of the Act to the
respondent has to be reconsidered in the light ~of the
decision of this Court overruling the decision of the Bonbay
H gh Court. The officer proceeds to state that the

respondent who was originally naking the contributions
st opped doing so after the decision of the Bonbay H gh Court

and the excess paynment nmade between Novenber, 1952 to
Decenber, 1960 were adjusted in view of the advice given by
t he Central Governnent. The Central Provi dent Fund
Conmi ssioner finally requested the Governnent tol reconsider

the case of the respondent and to direct the sane to pay the
6-L | 340SupCl/71
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contributions as per the Act and the Schene in the light of

the decision of this Court from Novenmber, 1952 to Decenber,

1960 at the statutory rate.

On January 21, 1963, the Union again wote a letter to the
, Central Provident Fund Commi ssioner. After a reference to
the various matters regarding the Bonbay H gh Courts’

judgrment ,and the <contributions being stopped by the
respondent and the decision of this Court as well as the
award of the Industrial Tribunal in Reference 1. T. No. 29
of 1960, it requested the officer to collect the provident
fund contributions fromthe respondent from 1952 to 1959 in
respect of general, glass and canteen sections.

On May 22, 1963, the order inpugned by the respondent in its
wit petition in the H gh Court was passed by the Regi ona
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Provi dent Fund Comm ssioner calling upon therespondent to
pay its share of provident fund contribution at thestatutory

rates for the period Novenmber 1, 1952 to Decenber
31,1960 together with the adnministrative charges for the
said period. It is stated that the demand is made as per
the directions-issued by the Government of India. The

respondent nmamde a representation by its letter dated May 27,
1963 disputing its liability to pay the anbunt and relied on
the award of the Industrial Tribunal in I.T. No. 29 of 1960.
The Company al so made a request for being furnished with a
copy of the Government’s directions. The Regional Provident
Fund Conmi ssioner sent a reply dated August 31, 1963
ning to furnish a copy of the Governnent’'s directions

as they were all contained in the Departnments files. It is
further stated that the respondent has to pay the enployer’s
share of provident fund contributions at the statutory rates
from November 1, 1952 to December 31, 1960 in view of the
decision of this GCourt making the Act and the Schemne
applicable to a composite factory and the officer rejected
the plea of the respondent that they are not liable to pay
t he anopunt.

On Cctober 5, 1963, the respondent sent a further conmuni-
cation to the Regional” Provident Fund Commi ssioner. In that
letter after setting out all the previous matters, the
Conpany took up the stand that there has been a decision by
the Central Covernment under S. 19A of the Act and that the
said decision is final and binding on the parties and that
it is not open to the Departnent to go behind those
di rections. The Conpany refers to the letter witten by
the, Regional Provident Fund Comm ssioner on Septenber 21
1959 regardi ng the decision of the Central Governnent about
non-applicability of the Act to the three sections " of the
respondent . Utimately, the respondent  ,disputed its
liability to pay the denmand nmade on May 22, 1963
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and has further stated that if the, demand is pursued the
respondent will seek relief in a Court of |aw

On January 22, 1964 the Regional Provident Fund Conmi ssi oner
sent a reply stating that the claimnade by the  respondent
about its non-liability is rejected. The officer in turn
cal  ed upon the respondent to pay its share of the provident
fund dues and adm nistrative charges i mediately as demanded
by the letter dated May 22, 1963. On receipt of this
conmuni cati on the respondent filed the wit petition

From the letters referred to above, which have passed
between the respondent and the Departnent as well ~as the
latter and the Union concerned subsequent to Septemnber 21,
1959, it is clear that the Departnent has been taking up the
position consistently that the original decision of the
Central Governnent not to apply the Act and the Schene to
the three sections of the respondent was a purely “tentative
and provi sional one and that decision was passed because of
the decision of the Bombay High Court. The correspondence
referred to above | eaves no room for doubt that any deci sion
taken by the Central Governnent-if it can be called a
decision-was a purely tentative one subject to the fina
adj udi cation that is to be made by this Court. Under those
circunstances it is idle for the respondent to contend that
when the authorities informed themthat the Act has been
made applicable only to sone sections of its establishment,
an irrevocable decision has been taken in favour of the
Conpany. On the other hand, it is very clear fromthe stand
taken by the officers, as well as the respondent itself,
that it was only a tentative decision taken by the
CGovernment by which it advised the officers not to enforce

decl
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the Act to the three sections of the establishment of the
respondent, in view of the decision of the Bonbay High
Court. I mredi ately after the decision of this Court was
given on March 14, 1962, the enployees’ Union of the
respondent pronptly on March 28, 1962 noved the officers to
apply the provisions of the Act as per the decision of this
Court. It was only at that very late stage that the
respondent took up the plea that there has been originally a
decision by the Central Government under S. 19A of the Act
and that the said decision having becone final is binding on
the Conmpany and the Department. Fromthe entire corres-
pondence it is clear that there has been no final decision
taken by the Central Governnent under S. 1.9A of the Act
regarding non-applicability of the Act and the Schene in
respect of the, three sections of t he respondent s
establishment. At the nost, a decision was taken to suspend
the applicability  of the Act during the pendency of the
appeal /inthis Court. ~Once the
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decision " of the Bonbay H gh Court was set aside by this
Court, the Departnent was within its right in making the
demand nade under the letter dated May 22, 1963. Under sub-
s. (2) of S. 3 of the Act, we have already pointed out that
a schene framed under sub-section (1) may provide that any
of its provisions shall take effect either prospectively or
retrospectively. In fact there is no question of any claim
being made in this case retrospectively. The position is
that the anounts that were originally paid but Ilater on
adjusted or refunded in view of the Bonbay 'Hi gh Court’s
judgnent are being asked to be paid back for - the sanme period
in view of the judgnent of this Court. Therefore,-,, the
denmand nade on May 22, 1963 to pay the anmpbunt from 1952 s,
in our opinion, justified.

The matter nmay be considered from another point of view
also. It is the case of the respondent that there has been
a direction given by the Central Government under S. 19A by
| etters dated August19, 1959 and Septenber 21, 1959.

The matters referred to inthese letters have al'r eady
been referred to by us. The judgnmentof the Bormbay High
Court was given on March 7, 1957. |If so, after the decision
given by the High Court interpreting the Act in a particular
manner, we fail to see how an occasion will arise for the
Central Governnent giving a direction under s. 19A on the
ground that a difficulty has arisen in giving effect to the
provisions of the Act and that doubt has arisen regarding
the matters mentioned in cls. (i) to (v). After a -decision
has been given by a court on a particular aspect relating to
the Act and the Scherme, in our opinion, there i's no question
of any difficulty arising in giving effect to the provisions
of the Act or to any doubt arising in respect of the matters
nmentioned in «cls. (i) to (v). The question whether an

establishment, I|ike that of the respondent relating to the
gl ass works com ng under el. (2) of S. 19A was subject of
a judicial adjudication and therefore S. 19A coul d not

have conme into play for the Central to give any direction

The Central CGovernnent and all other authorities were bound
to give effect to the decision of the Bonbay Hi gh Court so
long as it held the field. Even according to the respon-
dent, as is seen by its letter dated Decenber 10, 1957
addressed to the Regional Provident Fund Conm ssioner, when
the Act and the Scherme were applied in 1952 to all the
enpl oyees of the respondent, the latter raised an objection
that the Act and the Schene will apply only to enployees
engaged in the nmanufacture of Hurricane Lanterns and non
pressure Stoves. The said letter also refers to the fact
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that the Regional Provident Fund Comm ssioner, Bonbay, by
his reply dated March 31, 1953 rejected the said objection
and held that the whole of the establishnment of the
respondent was covered by the Act and the Schenme. There is
545

no controversy that the respondent has been ever since
maki ng contributions in respect of all the enployees and had

raised no dispute at all till after the judgnment of the
Bonbay Hi gh Court. The proper stage when a doubt mi ght have
arisen for the Central Governnment to exerci se its

jurisdiction under s. 19A was when the respondent raised an
objection early in 1953 regarding non-applicability of the
Act to all its enployees, and when that objection was
rejected on March 31, 1953.  If the matter had been pursued
further and the Central Government noved and a direction was
given by the Central CGovernment then it could be said that
the Central Governnent has given a direction under s. 19A

The position beforeus is entirely different. After the
deci sion /of the Bombay Hi gh Court there is no warrant for
assum ng - that there was still a difficulty or doubt in

respect of which the Central Government had to give a
direction wunder s. 19A. Considering the matter from this
aspect also it follows that there could not have been a
direction issued by the Central Governnent under s. 19A when
the letter of August 19, 1959 was sent by the Centra
Provi dent Fund Conmi/ssioner to the Regional Provident Fund
Conmmi ssi oner .

To conclude we are not inclined to agree with the view of
the H gh Court that there has been decision under s. 19A of
the Act under the letter dated August 19, 1959 ‘read wth
letter dated Septenber 21, 1959. There has been, in our
opi nion, no such decision and as pointed out earlier it was
only a limted decision not to apply the Act and the Scheneg,
in view of the Bonbay Hi gh Court’s judgnent | till the
di sposal of the appeal in this Court. ~After the decision of
this Court the demand rmade on the respondent is perfectly
justified and the H gh Court conmitted an error in /quashing
the notice dated May 22, 1963.

The second contention about the non-liability of the respon-
dent based upon the award of the Industrial Tribunal in 1.
T. No. 29 of 1960 need not detain us very long. It is true
that in view of the decision of the Bonbay Hgh Court the
enpl oyees’ Union noved the State Governnent to refer the
di spute regarding the provident fund. The award dated June
24, 1960. has given as nentioned certain directions in this
regard. The Company has been absolved from nmaking any
provident fund contributions during certain years on the
ground that it has suffered loss. The award i's. not based
upon circunstances which are relevant for the purpose of
applying the Act and the Schene.

Admittedly the appellants were not parties to the award. No

doubt under the Industrial D sputes Act the award wll be
bi ndi ng as agai nst the respondent and its worknen. ’'But the
appel l ants are seeking in these proceedings to enforce the
statutory
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duty cast upon themto collect the contributions due from
the respondent which again is a statutory liability under

the Act and the Scheme. The object of the appellants in
enforcing the Act is only to discharge the statutory duty
enjoined on themfor the benefit of the enpl oyees concerned.
In view of the decision of this Court, it is clear that the
Act and the Schene apply to all the sections of the
respondent, and if so it follows that the respondent is
liable to nake contributions and that at the rate specified
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inthe Act. Even the rate given by the Industrial Tribuna
for the linmted period is not in accordance with the Act.
W have already pointed out that the High Court has not
expressed any opinion on the effect of the award. But
according to us, the award in I. T. No. 29 of 1960 does not
stand in the way of the appellants demand for the period
nmentioned in the letter dated May 22, 1953 regarding the
provi dent fund and the adm nistrative charges.

From the discussion contained above, it is also clear that
even if a decision has been taken by the Central Government,
it is not inconsistent with the provisions of the Act. On
the, other hand, as pointed out by us, that decision was
only in accordance with the decision of the Bonmbay Hi gh
Court subject to its being revised, if the appeal succeeded
in this Court. The Departnment having succeeded in the
appeal in this Court, it is clear that the denand mnade by
the Departrment is justified.

We, however, nake it clear that \in realising the ambunts on
the basis of the denmand dated May 22, 1965 the appellants
will give due credit for any anounts that nay have been
contributed by the enployer as its share of the provident
fund under the award in1.T. No. 29 of 1960 for the periods

in question. If no-contribution has been made for those
periods, it is open'to the Departnent to realise the dues of
the enpl oyer as per the provisions of the Act. |If, however,

the anounts have been contributed only at a | esser rate, the
appel l ants can realise only the balance, if any, due under
the Act and the Schene.

A subsidiary contention was raised by M. Tarkunde that in
any event the demand for payment of adm nistrative charges
for the period referred to inthe letter of May 22, 1963 is
not war r ant ed. W are not inclined to accept this
contention of the |learned counsel. Wen once the enployer
is held liable for Payment of its share of provident. fund
contribution for the periods in question, it follows that it
will also be liable to pay the adm nistrative charges.

547

In the result, the judgnent and order of the High / Court
dat ed Septenber 17, 1965 are set aside and the wit petition
filed by the respondent will stand dismissed. —The appeal is

allowed and the appellants will be entitled to their costs
in this appeal
S.C Appeal all owed.

Petition di snm ssed.
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